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BOUNTY 3 LAND WARRANT ASSIGNMENT. 
OPINION. 


The Commissioner of the. General Land Office may properly determine, in advance 
of location, whether the assignment of a bounty land warrant has been made 
according to the prescribed form and regulations. 


Assistant Attorne ey- General Van Devanter to the Sonata y of the Taig: : 
danuary 32,1899. (.  B.) 


Tam in racsipt by reference, of a communication from the Commis- 
sioner of the General Land Office asking whether he has authority to 
- pass upon the sufficiency of an assignment of a bounty land warrant 
before it has been presented for location, in view of the following 
instructions to registers and receivers iD. the cireular of February 15, 
1896: 7 . 

To avoid as far as possible Parpiien one of land titles arising in. consequence: ‘of | 
the location of fraudulent or imperfectly assigned warrants, registers and receivers 

are peremptorily enjoined to refuse all warrants presented when the assignments 
thereof do.not accord in every, essential particular with the rules herein prescribed ;- 
and i in all cases when the question of title is in doubt they must decline to receive | 
the warrants until the holders thereof hay e submitted the same to this. office for: 
examination, and have obtained a favorable decision thereon. (27 L. D,, 218.) 


‘There is no conflict between these instructions and the practice which. 
has prevailed in the General Land Office for the past fifty years, of 
determining in advance of location whether assignments of bounty land 
warrants are made in accordance with the form and pursuant to the. 
regulations prescribed by the Commissioner of the General Land Office. 

_ These warrants are declared by. statute to be assignable “by deed” 
or instrument of writing made and executed according to such form 
- and pursuant.to such regulations as may be prescribed by the Com-. 
missioner of the General Land Office” (U.S. Rev. Stat., section 2414),. 


and there is no réason why the Commissioner may not, in advance of — 


location, determine whether the assignment has been made according 
to the form and in pursuance of the regulations prescribed oy him. 
Approved: 7 
0; N. Bugs, 
—  Seeretary. a 
12781—voL 28——1 hor | a 
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; ABANDONED MILITARY RESERY ATION~PREFERRED RIGHT OF ENTRY. ue 
-CARILLO. v. . Rommro ET At. 


at determining wire hier: & pietered one to enter lands within an abandoned: lke 


tary reservation is asserted within the period fixed by the act of August 23, 1894, — | 


~ time should not be held to run while said jands a are withheld from entry under 
direction of the General Land Office. 
The words “and are now residing upon any agricultural ‘lands j in said reservations ” 
as used in said act, apply only to persons who are then actually residing upon 
said lands to the exclusion of a home elsewhere. . 


Secretary Bliss to the Commissioner of the General Land Office, January 
(W.V.D.) ., 83,1899, (EF. B.) 


‘This controversy arose upon a contest filed November 9, 1895, by 

_ Elvira Carillo against the homestead entry of Carmen Romero, made 
~ June 25, 1895, for the W. 4 of the SW. + of Sec. 26 and the NW. 4 of 

the NW. 3 1 of Sec, 35, T.13 S., R. 14 E. , Tueson, Arizona, alleging a 
| preference right of entry ander the act of August 23, 1894 (28 sole 
_ 491), by virtue of prior occupancy and improvement of said tract. 

This tract is part of the Fort Lowell abandoned military re servation, 

established by executive order October 26, 1875, which was relinquished — 


February 24, 1891, and subsequently became subject to the operation | 


of said act e August 23, 1894, which opened to settlement and entry 
under the public land laws (under certain conditions and exceptions) — 
_lands within abandoned military reservations containing over five — 
thousand acres, which had theretofore been placed under the control of | 
the Secretary of the Interior for disposition under. the | act of J ie 5, 
1884. Said act further provided _ 


That a. preference right of entry for a eriga af six Soll from the date of the 
act shall be given all. bona jide settlera who are qualified to enter under the home- _ 
stead law and have made improvements and are now residing upon any agricultural 
lands in said reservations, and for-a period of six mouths, from. the date of settle 


_” ment when that shall oceur after the. date of this act. 


That part of the reservation embracing: the ashe in controversy 
was surveyed and the township plats were approved and filed in the 
local office prior to the creation of the reservation. — : 

June 3, 1895, Carmen Romero filed i ape to make hommentond 
peat of the W. $ of the SW. 4-of Sec. 26; NE. 4 of the SE. 4 of Sec. 
7, and the NW.4 of the NW. 4 of See. 3h, bownship and range afore- 
| eh which was piaeed of record June 5, but on J uly 5 thereafter she 

po duis the forty acres in Sec. 27, © . 

June 4, 1895, Elvira Carillo filed application to make “iomesieda 7 
— entry of the N. 4 of the NW. t and W. 3 of the NE. 4 of said Sec. 35, 
which she withdrew on June 10, and at the same time filed enottien 


application for the N. 4 of the NW. 3 1; the NW. 4 of the NE. 4 of Sec. | 


es 35, and the SW. 4 of the SW. 4 of See. 26. This application was also 
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inden on June 7, 1895, and scithibe application was filed for the | 
NE. § of the NW. 4, the NW. 4 of the NE. 4 and the 8.4 of the SE. a 


of Sec. 26, 


On November 17, 1895, Mrs. Carillo ithaca her last application, ‘ 


and on the 19th of’ aid month she filed an affidavit of contest against — 


the homestead entry of Romero, alleging settlement, occupation and 
- improvement of said tract by affiant and her ugband ‘prior to survey : 
and before the establishing of the reservation. That since her hus- 
band’s death in 1890 she has by herself or her employees and her 
tenants been in actual, peaceable and notorious possession of said land, 
and by virtue of said occupation she has under the act of August 23, 
—1894, the preferred right to enter Said land at Hany time within a 
months from June 3, 18995, | | 
The filing of her contort must therefore be consider ed as the first. 
assertion of her right under the act of August 23, 1894, as she acquired 
no rights by her several applications which were voluntarily withdrawn. 
The contest therefore presents two issues: First, whether Mrs. 
Carillo was residing upon the tract within the gine are of the act of 
August 28, 1894, at the date of said act; and, Second, whether. she — 
asserted i preference right of entry ' within the pene? limited by the 
act. - 
The sur veyed portion of the reservation which einneaced the nd 3 in 
dispute was subject to entry at the date of the passage of the act, but. 
by erroneous advice to the local officers it was withheld from entry . 
until they were instructed by letter of May 28, 1895, that “entries may | 
be allowed to go of record in said reservation for the surveyed lands, 
subject to the conditions named in the act of August 23, 1894.” This 
letter was received at the local office on or about June 3, 1895, and it is 
. from this date the contestant claims that the time prescribed. by the 
act within which the preference right must be asserted begins to run. 
The circular of December 1, 1894, 19 L. D. , 392, issued under this. 
— act, instructed the local officers that | | 
where the lands have not been surveyed the equitable construction of this act § seema 
to be that the preference right of entry shall extend to a period of six months from | 
the date of the filing of the triplicate plats of survey in your office, ee 
This principle will apply with equal force when the lands have ase 
- withheld from. entry by the action of your office. It is therefore held 
- that Mrs. Carillo was not barred by the failure to assert her claim within 


six months from the date of the act, she having commenced her contest - ; 


_ within six months from the date that the local officers were notified _ - 
that entries might be allowed. | 


Omitting for the present all reference to the claim of Mrs. omer te 2 


the preference right given by the act by virtue of her residence upon 
the tract embraced in her homestead entry at the date of the act, the — 
next question presented by this contest is whether Mrs. Carillo Was. a 
resident upon the tract in controversy within the meaning of the act, | 
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and at the date thereof. The evidence clearly shows that she had not. 


_ at the date when the land became subject to entry made either an 
actual or constructive residence upon the tract nor at any time prior 
_ to the date of. Romero’s application to enter, but vat) her actual and 
légal residence was-in the town of Tucson. | | 
It is claimed by the contestant that she “yesided” on the land “in 
the sense that the word is used in the act,” and that it was not intended 


-.. by the act that an actual residence must have been maintained, but 


residence within the meaning of the act could be shown by actual set- 
tlement. of one who had improved the tract and was the owner of the 
improvements at the date specified, of which he Was in possession either 
by his tenants or servants. | 

The word residence i is employed in this act in the same sense that it 
is.used in the homestead laws, and means a residence to the exclusion 
- of a home elsewhere. 7 
__-In construing this act the Department, in 1 the decision of ii anuary | 28, 

1898, 26 L. D., 87, said: | es | : _— 


The words open to sertloment under the: sable Tad nee must Soest have 


— reference to laws under which settlement:is one of. the means of initiating a right 


and is an essential condition to the acquisition of title: -It has a well known tech- — 
nical meaning, and has reference to settlement which can only be made and. main- 
tained in person; as contradistinguished from occupancy and settlement which may 


ane be maintained by tenants and agents as in the case of occupants of townsite lots.. 


.. The wor ds ‘and are now residing upon any agricultural lands in said | 
reservations” must, for the same reason, apply solely to persons who | 
are then actually peice uber ‘said lands to the exclusion of a home | 
. elsewhere. - 
_ - It appears that Juan Tomas Romero settled upon ‘this Jand in "1368, | 
~ then unsurveyed and not reserved. The township plat of survey which, | 


", was filed in the local office January 2, 1874, showed that his possessions, 
among other lands, embraced the SW. 4 L of the SW. + of said section 26, 


and the NW. 4 - of the NW. gor said section 30, ‘the subdivisions ee Ins. 
controversy. aa 

-Romero resided upon the Jand until bis death in. 187 2, and’ since that 
‘time to. the present his widow, the contestee, has resided thereon. 

‘Before the land was surveyed Roniero sold a portion of the claim oc- 
- eupied by him to Leopold Carillo; the husband of the contestant, and by 
. mutual agreement the land was divided by. a lane. Carillo dunin g his 


_. life time improved his portion of said subdivision: by the erection of a 


: dwelling house, constructed irrigating ditches and cultivated the land, 


- and his widow, the contestant, has. continued to cultivate and oceupy . 


the land by her employees and tenants since his death. 

The survey of the lands showed that their improvements and respee- | 
. tive possessions were upon the same legal subdivisions. : 
‘Neither party acquired any right by virtue of their settlement except ‘ 
such as were recognized and confirmed by the. act of August, 23, 1894, 
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if Mrs. Carillo was a bona fide settler upon the land at the date of said 
— act she would be entitled to make joint entry of the subdivisions in 
controversy, under section 2274 of the Revised Statutes, but mere occu: - 
pancy and cultivation of: the land by tenants and employees without. 
settlement and residence, to the exclusion of a-home elsewhere, will 
- give her no right to the benefit of the act of August 23, 1894, or to the 
‘provisions of said See. 2274 Revised Statutes. - The Department can 
not lend its aid to enforce contracts as to the possession of public land . 
except as between bona fide settlers. 

Your decision PO ISmISSINS: the contest of Mrs. Carillo is s affirmed. 


- ‘HOMESTEAD CONTEST—DEATH, OF ENTRYMAN-—HEIRS. 
Lyman a. BALDWINS ‘Herrs, | 


A charge of failure to cultivate, brought deainet the heirs of a ‘homesteader within : 
"six. months after the death of the entryman, does not call for cancellation, and — 
is not sufficient ground to support a contest, 


Secretary Bliss to the Conmiasconor of the Ceieras Land Ofte, Fanuary 
A VO es ar (LL. By) 


oJ anuary 22, 1892, Deiat G. Baldwin rene homestead entry for the | 

 E: 4 of the NE, 4 4, the NE. $ of the SE. 4 of Sec. 22, and the NW. 4 of the 3 

| Sw. * of Sec. 23, allin T, 3.N., BR. 21 W. , Missoula, Montana. 
Janes 17, 1893, he was. adjudged insane and committed to the 

— Warm Sprin 88; Montana, Insane Asylum, where he died on October 16, . 

. 1895, 


| ‘that: 


Daniel G. Baldwin j is now deceased and that his heirs are not residing upon or 


> cultivating said land as required by law; that: during the life of the entryman he : 


‘wholly abandoned said tract and changed his residence therefrom for more than six 
months. | . 
Notice of contest was ser ved on the defendants fe 10, 1896, 
Hearing was had in May following. The register and receiver fouud 
_ that the heirs had failed to reside on or ‘cultivate the land since the © 
death of the entryman ; that the entryman had complied with the law 


‘March 26, 1896, Patrick Lyman filed affidavit « of contest alleging. a 


up to the date he was declared insane, but recommended the cancella- a 


tion of the entry because of the failure. of the heirs to cultivate the land 
since the death of the entryman. . 

Construing the act of June 8, 1880 er Stat, , 166), providin g for the: 
relief of entrymen who have become insane, the local officers held that 
the operation of the statute ceased with the death of the insane entry- 
man, aud that thereafter it was incumbent upon the heirs of the 
“deceased “to resume cultivation of this land within. Six anoae of the. 
entryman’s death. es . . 3 a: 
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“a Upon specu your office concurred with the register and. receiver, 
_ both as to the finding of facts and the construction of the said statute, : 
and their action was affirmed. . | 
The heirs have appealed. 


The evidence has been. examined and found to clearly preopncees 7 


in favor of a compliance with the law as to residence and cultivation 
by the entryman up to the time he became insane. It also shows that 
the heirs have failed to reside on or cuniyae the land since the death 
of the entryman. | 7 
‘Fhe contestant having failed to show default upon the part of the 
entr yman, the contest must be dismissed, because the other charge i in. 


the affidavit of contest (namely, failure on the part of the heirs to reside 


upon or cultivate the land) was prematurely brought. The entryman 
died October 16, 1895, and the contest was filed March 25, 1896. Notice _ 
issued the next aay am service was had April 10, 1896, . | This was less | 
than six months from the death of the entryman. | | 
The charge of failure to cultivate by the heirs Modan within Six 
‘months after the death of the entryman does not call for a cancellation 
~ of the entr y, and is not a sufficient ground to meappory a. contest. ‘(Serl 
 », Sullivan’s Heirs, 15 L. D., 182.) 
‘The decision appealed fr om is reversed and the contest’ dismissed. 


——— 


HOMESTEAD ENTRY—DEATH OF ENTRYMAN-—WIDOW-HEIRS. 
| ‘Keys ev. Keys. | | 


Ov the death of a hobicatedder; leaving a widow ea heirs: ae widow ‘takes the , 
homestead right of her husbard free from any claim on behalf of the heirs; and 
an agreement to divide the land with the heirs, made by her under mistake as 
to her rights in the premises, can not be held binding, i in the absence of any. 
action taken under said agreement i by which she would be ope from the 

| Tepudiation thereof. 7 | 


> Beoretary Bliss to the Commissioner of the General Land Office, January 
(W.V.D) 8 1899. (CWB 


- The case of Horace ‘A. Keys against Frainces EK. Keys, involving lots 
land 2 and the 8. 4 of the NE. 4 of Sec. 5, T. 9 N., R. 2 E., Oklahoma 
and district, Oklahoma Territory, on appeal by Hoe ace A. Keys from 7 
your office Action of June 4, 1897, dismissing: his contest of ese Keys’ ja 

- entry of the tracts.in qacation: is been considered. _ 

Robert C. Keys made homestead entry of said tracts October’ 5, 1891, 

and died December 16, 1894, leaving a widow, the defendant, Frances 


BE Keys, and four children by a former wife, surviving him. 


Mrs. Keys, on February 25, 1896, filed a relinquishment'o of said tracts, , 
and on the same day made nomestear entry of the same. 

March 2, 1896, Horace A. Keys, one of the children of the decedent. 
filed an affidavit of contest against said entry, alleging that at the date 
of the entry made by Mrs. Keys, be was an actual bona fide settler on 
| said tracts, aid had made valuable improvements thereon. 
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A hearing was ordered for Novanihae 16, 1896, “when both santas, 
appeared. After the evidence on the part of the contestant had been 


_ produced, the defendant’s counsel moved to dismiss the contest. The _ 


local officers sustained the motion and dismissed the contest. The con-'— 
testant appealed. Your office affirmed the judgment of the local officers. 
- The contestant now appeals to the Department. 

It appears from the evidence submitted by the contestant that Rober t 
C. Keys died December 16,1894, and that shortly after his death, his 
widow, the defendant, under the mistaken belief that she was only 
entitled to a third of the land in question, as well as to a third of the 
personal property of the decedent, agreed to a division of the land, and 
took a certain portion thereof, containing: fifty acres, as her part, leav-_ 
ing the remainder for division between the children of the decedent by | 
his former marriage. In the latter part of December, 1894, the contest- 
ant moved into an unoccupied house upon the land, and has resided on 
the land ever since. And he rented from the contestee a part of that> 
portion of the land which was taken by her under the arran gement above : - 

referred to. In July, 1895, the contestant built a dugout on that part 


- of the land taken by the children and moved i into it. It also appears 


‘that soon after the division of the property, Mrs. Keys, having dis- 
covered that she was entitled to the whole of the land in question, under 
the homestead law, told the contestee that she was going to hold the 
entire tract. 


. That Mrs. Keys, as the widow of Robert oO. Keys, had a right to his — 
- homestead claim upon his death, there can be no question, and that: 
she was entitled to relinquish the ‘claim, if she so elected; there can be _ 


‘no doubt since the decision of the Pee tment in. the case of Pea g: 


% v. Hanolt, 26 L. D., 436. 


Conus Mb appears that, andise al mistaken ‘des of her right to: the ie she — 
agreed to divide it with the children of her deceased husband. It can- 


not be held that such a contract would be binding upon her, i in the 


absence of something in the nature of an estoppel, and it is not pre-. 


tended that either the contestant or the other children of the decedent 


have placed any valuable improvements upon the land, ov are in any 
- way injured by the contestee’s repudiation of her agreement. = 
Even if it should be conceded that the contestant could be regarded 
asa settler upon the land under the. settlement laws, ee testimony 
shows that Mrs. Keys was the prior settler. 

The claim that this agreement should be held to be bindin g on Mrs. 
_ Keys for the reason that the division of. the land was made in pursuance 
of an agreement by Mrs. Keys with her husband prior to his death which. 

prevented him from making a will in favor of his children, is without 
force, for the decedent could not by will defeat the law which provides 
- that upon the death of the entryman the homestead ment shall inure 
.to the benefit of the widow. | 
Your office decision is therefore affirmed. 
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‘Motion for review of deparmental decision of July g, 1898, a7 L. LD > 


ies 4 154, denied by Seca Se J anuary 4, 1899. 


el 


(OANTREL y, Burnes. | 


On. motion for review of departmental. deeisiou of J aly. 975 1898, i a 


Tie D., 278, the judgment of cancellation as to Gantrel’s entry is so modi- 
fied. as to feace said entry intact as to the land not in conflict with the 
claim. of Burruss.. Acting Secretary Ryan. to. the Commissioner of the. 
General Land Office, J anuary 9, 1899, wn 


_PRACTICE—ATTORNEY: —APPEAL—LOCAL OFFICERS. 
BROADBROOKS v, KYLE. - 


The failure of an. “attorney to file written authority for his appearance ‘before the : 
local office will justify said office in refusing to recognize said attorney; but | 

the absence of such: written authority. cannot be afterwards taken advantage of 
by one who has otherwise authorized such appearance. 


om Mailing an appeal to the local officers within the time allowed for taking an sien : 


from their action, does not bring the appeal within the rule as to time, if Qot : 
_ received at the local office within the time fixed therefor. : 
- A desert land entry is not invalid because allowed by the receiver, in the bested of 


the register, where both offices are filled at any h tims,. and the register on | his 2. 


2 ‘return approves the action of the receiver. 


-_ “_Aoting g ‘Seer etary Ra Yar to the Commissioner ne the Ge ae Office, ig 
: ue Ni Dy) oe  Sanwary 9, 1899. ee ee 8 W, P.). 


The case of Olatance E, Broadbrooks ». Mary A. Kyle. is before the : 


ie Department: on appeal of the former from. your office decisions of Feb- 


ruary 27, 1897, and June 3, 1897, whereby Mary A, Kyle’s desert land - . 
entry, te 302, made January 27, 1896, of the E4 of the SW4 and lots | 
3 and 4, Sec. 31, T,. 32 N,, R, 34 E., Milew City land district, “Montana, : 
was herd: intact, aid the claim: of Broddbrooks, under his desert land _ 
| application for tlie same tract, was denied. , “ a 

The facts are ‘stated i in the decisions appealed from. 
~The grounds of ‘appeal alleged’ are: — - _ 
1st. In holding that John J. Kerr was the nea for the appellant = 


| 7 on November 30, 1895, or at any time prior to February 16, 1896, and 
| that notice of the rejection by the local officers of the appéllant’s des- > 


ert land application given to Kerr was binding g upon the appellant. 

2nd. ‘Th finding that the appeal of ‘the applicant, filed on February | 

7 26, 1896, from the. second ee of his desert, land application, was | 
“not filed in time. | : ? : = 

‘8rd. In finding that it was nae necessary to nousider ‘is jane as 

7 to whether eEeleae second apnea should have taken precedence 
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over ..that. of Mrs. Kyle, because, as he claims, it. reached Miles City 
simultaneously with the latter and antedated it. | : 

4th. In. holding valid Mary A. Kyle’s desert land oe wich was 
allowed by the receiver, in the absence of the register. | 
. . 6th. In affirming Mrs. Kyle’s right to the land, and declaring that her 
_ desert land entry should remain intact. 
6th. In not holding: that. appellant’s desert, iand application should | 
now be allowed. 

th. In refusing appellant's motion for review. . 

1, It appears that on November 30, 1895, the local officers rejected : 


the appellant’s first desert land application, and that notice of the ~ 


rejection was given by mail to John J. Kerr, as attorney for the appel- — 
~ lant,.on the same day. Notice does not appear to have been given to 
the appellant himself, and it is claimed by the appellant that Kerr was 
not his attorney at: the time notice was served on him, and that ‘conse- 
quently notice to him was not notice to the appellant. — 

- The record shows that Kerr drew up the applicant?s first a nuleation | 
papers and forwarded them to the Jocal officers, together with the pur- 
_ chase money for the land, and that. he received the purchase money. 
returned to him-by the local officers, on the rejection of the appellant’s - 
first application, and again forwarded the purchase money; with the 
appellant’s second application, which was again returned to him by the 
local officers, on January 29, 1896, and he was notified of the rejection 
of the apoclinns second désert land application, and advised that 
“Clarence E, Broadbrooks has this day been notified by registered mail.” | 
Itis admitted that Kerr was authorized. by) the appellant to draw up . 


his application papers and forward them to the. local officers, together. 


with the purchase money, ‘which he did, and it is not pretended that 


_ the appellant gave the local officers notice. that. his émployment | as 


attorney was limited to those specific acts. But it is argued that 
_ Kerr’s employment was in fact confined to those acts, and that he was | 
not, authorized to receive notice of the action of the local officers i in 
rejecting the appellant’s application, and that consequently such notice : 
was not binding on the appellant. It is. insisted ° that ouly attorneys 
who file their appearance and authority for acting as attorneys for the : 


* parties, whom they claim to-represent, can be recognized as such attor- | 


neys under the regulations of Marcli 19, 1887 (5 L. D., 308). 

That Kerr was author ized to open the appellant as his attorney 
in regard to his desert land applicatiou cannot be. denied upon the 
admitted facts, and the appellant cannot be permitted to deny that 
- notice of the rejection of bis application given to Kerr as bis attorney 
_ was notice to him. Walker v. Gwin, 25 L. D., 34; Duncan ». Rand, 19 

L. D., 354; Atkins v. Creighton, 14 L. D., 287, “The failure of the attor- 


. ney nA file written authority for his appearance would have justified | 
the local office in declining to recognize said: attorney in the first i 


. instance; but the absence of such’ written | eathonty can not now be 
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| = ad taken ee of by the applicant: who, as , hereinbefore shown, had - 
“s otherwise authorized said attorney to act for him in the premises. 


2, The next point presented is in regard to the pul second | 
appeal. - 
‘It is admitted that the nat was notified by the local officers of 
the second rejection of his application on January 29, 1896, and the 
record shows that the appellant’s second appeal was not filed in: the 
local office until March 10, 1896...The time for appeal expired March. 
9, 1896. The appeal was consequently filed, too late. Affidavits were 
filed by the appellant, tending to prove that the appellant mailed. to 
the local officers at Miles City a copy of this appeal on March 3, 1896, 
-and also that. the said Kerr mailed. to the local officers. at Miles City 
- sald appeal on February 26, 1896. But mailing an appeal to the local 
officers within the time allowed for taking an appeal from them does 


not bring the appeal within the rule as to time, if not received at the- aa 
local land office within the pone fixed therefor. (MeLeod: v lal Rock, 4g OR 


18 L. D., 137.) 
8, In view of the feveuoine it is signed that there i is no er ror in - 
your office decision i in the ruling compleined of i in the third assignment 
' of errors, ° | 
4, It is. insisted that the entry of Mrs. one is. ‘invalid bec 
allowed by the receiver at Miles City, i in the'‘absence of the. register, | 
The record shows that William J. Smith, who made desert land entry 


of said land July 16, 1894, but whose ue had been canceled on | 
~ October 5, 1895, “filed a ‘relinquishment of his entry on January 25, 


1896, and.that Mrs, Kyle, on January 27, 1896, presented a desert land 
 applicition for said land, which was ‘acvepted by the receiver in the © 


‘absence of the register, and that upon the eginters role D, the, action 


of the receiver was approved. by him. 

While it is true that a vacancy in the office of either the ener or 
~ receiver disqualifies the. Yremaining officer for the performance of the 
duties of his own office during the vacancy, the rule is not held to ~ 
apply to the case of the absence of one of the officérs, when both. — 
offices are filled. In the case of Clewell and Marsh, 2 L. D., 320, in ~ 
which Marsh had visited the receiver at his residence at some distance 


from his office, and presented an application to enter a tract of: Jand 


under the homestead law, at the same time tendering the fees, ancl 
the receiver accepted the application and the fees, the entry was 
allowed. In the case of Paris Meadows et al, 9 L. D., 41, it was beld 
that a filing by Meadows, received and accepted by the ee during 
the temporary absence of ‘the register, was not void because presented 
to and accepted by the receiver in the absence of the register, as was 
- held i in the original decision of the Department, and it was said: 


— On the other hand, I have no doubt that, when a paper is pre esented to and received — 
by the register, recéiver, or an authorized clerk, and is duly made of record. as a 


declar atory statement, and placed on the proper files, it is then. within the meaning 
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of the law. filed. not Sal y in the office, but sath the officer to whom the law sincere it, 
provided the two offices of register and receiver are then filled. To hold otherwise 
would tend to unsettle titles and give rise to interminable litigation, Imposing npon 
parties, who have in the utmost good faith attempted to fulfill every requirement of: 
the law, great trouble and expense, followed by the loss of claims and homes, which 
on. every principle of right and justice they - have reason to think secure. - 
Walker v. Sewell, 2 L. D., 613.) - | 


But the case of Potter ». United States, 107 U. S., 126, is conclusive 
-on the point. It is there held that the register and receiver were not 
required to sit at the same time and concurrently pass: upon the 
- sufficiency of the proof of settlement and improvement by pre-emptors; 
‘that if the proof is submitted to the register on one day and he is satis- 
- fied, there is nothing in the statute which implies that it may not be ~ 
: lawfully submitted, at some subsequent day, to the receiver for his 
approval ; that they were nowhere required to meet and jointly consider 
the sufficiency of the proof; that if both were satisfied, that is all the 
law requires. It will be observed that the desert Jand law (19 Stat., 
377,) simply requires that the applicant shall file his declaration with , 
the register and receiver. 
The fifth, sixth, and: last errors assigned by the appellant are too 
general to require special consideration. Rule of practice 88 requires a 
‘specification of errors ‘“‘which shall clearly and GOUDEN design ate cane 
errors of which he complains.” : a 
The decisions of your office are: accordingly affirmed. 


JONES 2%, PUTNAM. 


Motos for review of ‘dopuctnen tal dedision of October 31, 1898, 27 
L. D., 515, denied by Acting Secretary Ryan, J anuary 9, oe 


-. HOMESTEAD CONTEST-SECOND ENTRY. 
May v.:COLEMAN (ON REVIEW). 


A homestead entry, made in good faith, for one hundred and sixty acres when the 
entryman was entitled to take but eighty acres, is illegal only as to the excess, 

and in such case.the.entryman may be allo wed to retain'the eighty on which his 
improvements are situated and relinquish the remainder. 3 


. Acting Secretary Ry yan to ‘the Commissioner of the General Land 
“We V.D.) . Office, January 41, 1899, (GW, Py 


Thisi is @ motion filed by the attorney for J wean W. May to review the | 
decision of the Department of November 2, 1898, in the case of the ~ 
said May against James A. Coleman, affirming the action of. your. 
' office in canceling the ouPhy of the" said Coleman as to the BS. 3 ot the 
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fi NE.4 ‘of Sec. 36, T, 98 N., R 3B. Perry and ‘district, ‘Oklahoma Ter. 
_ -ritory,: and allowing ie entry of the N. 4 of said NE. }.to stand, sub- 

" ject to his compliance with the requirements of the homestead law, and | 

also awarding the S. 4 of the NE. 4 of said section to May. : 


The motion. is based upon the same: grounds which were ur a by 
the attorney for May, in his elaborate brief in the case, when it was 
before the Department upon the merits. 

The record shows that Coleman made homestead entry of. the NE. 4 
of said Sec. 35, September 28, 1893; that.on July 5, 1894, May filed an : 
affidavit of contest, charging that Coleman on May 15, 1877, 


filed his homestead entry for the 8. 4 SW. dof See. 22, Tp. 14.8., range 1 E., in 


.- Dickinson Co., Kansas, submitted: final Dror on the same October 6, 1881, and 
7 pee was issued in April, 1882; the tract contained eighty acres. 


This affidavit was: corroborated - by one J.T. Howard, hor on. May 


| 23, 1895, withdrew his corroboration, On the motion of Coleman, May 
was required to amend his affidavit: of contest, and on June 26, 1895, 


” he filed an amended affidavit, in which he elarsed that: Goleman has — 
- “totally exhausted his. homestead right and has had the benefit of the 
"homestead Jaw, and is thereby’ disqualified from eeaueing. ie to the 
~ traétof land herein involved.” — 


“In these affidavits theré is no charge of fr wird or of wilfal and: delib. 7 : 


erate perjury, but the char ge is simply that the homestead entry made. 

by Coleman September 28,1893, is illegal by reason of his having 
exhausted his homestead cichit by his homestead entry of May 15, 1877. | 

- The case was set for hearing on March 27, 1896, and on qiotion of | 

~ Colem ail the hearing was postponed to April 3, 1896, when May appeared 

- in person and by attorney, but Coleman. failed. to- appear, ang the Base: 

- was heard upon the evidence presented. by May. 

The local officers held that the contestant had sustained the ati Z 

_ made ' in his contest affidavit, and had proven to their satisfaction that 

~Coleman’s entry was frandalent and voidable in its inception and 


should be canceled, and they so recommended.. Coleman appealed. | 
‘The evidence snowed that Coleman, on May 15, 1877, made home- 
stead entry of the 8. 4 of the SW. 4 of See. 22, °T. 14 S., R. 1 E., Salina | 


land district, Kansas, upon which he made final proof and that final. 


- 


certificate issued October 6, 188], and patent April 29, 1882; that he 


did not commute said entry, but made proof of his compliance with 


the homestead law as to residence and cultivation for a period of five: — 
years, less the term of his military service. There was also in evidence 


. a certified copy of the homestead affidavit of Coleman for the land in 


controversy, which contains the averment that hehad not “heretofore 


made entry under the homestead laws, or filed a soldier’s seen 


statement. " 7 
The contestant testified that Obienan a him tise he had’ previous S 
to his entry of the land | in controversy made a homestead entry in . 


. Kansas, and that he had. commuted it. ‘He also offered in evidence : 
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the deposition of R. L. Gonmack. whe testified that Geismat lived on 
the land he entered in Kansas, about three vests ‘This was all the 
testimony in the case. | 


Your office did not decide divebtly. apou the contest, but Coleman = 


having filed in your office a relinquish ment of the 8. 4 of said NE. 4 
accompanied with the affidavit; which is set out, in substance, in tie 
decision complained of, your office held that Coleman was Clearly enti- 
tled under section 6 of the act of March 2, 1889 (25 Stat., 856), to make © 
‘ani additional homestead entry of eighty acres, accepted fe relinquish- . 
- ment, canceled his entry as to the 8. $f the said NE. 4, held his entry 
of the N. 4 of said NE. 4 intact, and awarded the 8. 4 of the said NE. Pn 
to the contestant. The ccision complained of affirmed your. decision. 
The record shows that, at the time Coleman entered the land in con- 
tioversy he was entitled, under the sixth section of the act of March oo 
2, 1889 (25 Stat., 854), to make an additional entry of eighty acres of: 
fang. He made entry of one hundred and sixty acres under the belief, | 
as. he swears in the affidavit which accompanies his relinquishment, i 


| _ that he was entitled to make entry. for that quantity of land. 


In the case of Legan v. Thomas (4 L. D., 441), the Department held 


(syllabus) that an entry covering more than ove hundred and sixty 


- acres will be canceled to the extent. of the illegal excess, but that prior | 
to such. cancellation the entire tract is preserved from all other appro- 
- priation; and in Henry GC. Tingley’s case, 8. L. D., 205, it was held that 
--@ homestead entry, embracing tracts in two or more sections, must. 
approximate one hundred and sixty acres, as nearly as practicable, 
_ without requiring a division of the smallest legal subdivision included 
therein; and that a homestead entry allowed. in violation of this rule 
_ is subject to attack for such illegality, and a preference right to enter — 
_ the lands finally excluded therefrom may. be awarded to. the adverse 
3 claimant; and that the entryman should be allowed to Select and 
| relmi quien: one of the smallest legal subdivisions. , 
. It is clear that Coleman’s entry was only illegal as to the excess, and - 
that he should be allowed to select the eighty acres on which his 
improvements are situated and relinquish the other eighty. | 
In regard to the objections that May, after he instituted his contest, 
~ had a vested right to the land in controversy, if he successfully pros- 
_ ecuted his contest, of which he. would ‘be unlawfully deprived if Cole- 
“man. were allowed to relinquish his claim to eighty acres of the land 
- involved .and retain the other eighty, it ig not necessary to add any 
thing to what is said in the decision complained of, 
The motion for review is therefore denied. _ 
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| MINING CLAIM—ANNUAL EXPENDITURE_FINAL CERTIFICATE. —. 
TRIPP ET AL. v. DUNPHY. 


The ¢ expense of ene a watchman and custodian in charge of a mine that is not a 
being worked, may be properly charged as an item of annual expenditure, 
The final certificate on a mineral entry sivould issue in the name of the heirs of the 


applicant, where it is known at the date of its issuance that the applicant died. 


; ‘prior to the submission of final proof and making payment for the land. 


re Seeretary Ri yan to the Commissioner of the ence Land one 


=a us VeD,) ap vis) a | _ . J. W.) : 


‘The controver Sy in the above stated case involves mineral entr y No. - 


3 458, for lot. No. 37, sections 25 and 26, township 9 south, range 21 east, -_ 


M. D.M.. Sisekion land district, California, and known as the Second. 


~ Voleano Quartz Mine. It appears that said claim was located by Mack 


Culler and Sarah J. Beck, on November 21, 1882, and that William 
Dunphy derived his possessory title from said. locators, through | a. 
regular chain of conveyances, set forth in. the abstract of title filed 


with the record, and that on March 12, 1892, said William Dunphy Be 


filed his application for patent therefor. 


Notice of the application was published and posted from March. 19, a 


to May. 21, 1892, during which my no adverse claim or prowest was 
filed. 7 | 


: we “About the 17th of Bintenben 1892, William Daaphy died, ‘ties on 
March 6, 1896, Carmen U.. Dunphy,.executrix of the betas. of said _ 


William Danpay: made mineral entry No. 458 for said claim, but subse- | 


quently, by direction of your office, the name of William Dunphy was. 7 


substituted for that of Carmen. U. Dunphy, executrix, in: the final 
certificate. — 

January 1, 1896, George A. Tripp and W. P. Phompsed isctea the : 
Tripp Quartz mining claim, embracing the same land and lode as the . 
‘Second Volcano Quartz mine, and their location notice was recorded. | 


7 by the recorder of Madera county, on February 17, 1896. he, 
On Mar ch 6, 1896, they filed their protest, vorified by the affidavit, of wae 


‘Tripp alone, ana on April 20, thereafter, filed the corroborative affida- 


- vits of H. E. Bigelow, O. H. Cole, John Brown, and W.H. Henderson: 


The protest charged, in substance, the abandonment of the mine ‘by 
defendant and a failure to perform assessment. work for the year 


oe ending December 31, 1895, which it was insisted operated asa forfeiture  - 
- of the possessory title nd left said mine legally subject to relocation. 


On June 15, 1896, your office directed the local officers to allow a — 
- hearing for the purpose of ascertaining whether or not the claimants of 


the Second Volcano Quartz mine performed the annual assessment work = 
therefor for the year ending December 31, 1895. Such hearing 


occurred, at which. both parties submitted testimony, a and appents to 7 
| have closed on September 19, 1896, if re | 
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On December 28, 1896, the local officers rendered a joint decision, in 
which they found that the owners of said Second Volcano Quartz mine 
had expended upon it for the year 1895 more than was required by the 
statute, and recommended that the protest be dismissed and that patent 

issue in the name of William Dunphy. The protestants appealed from 
_ this decision, and on May 4, 1897, your office affirmed the local officers, — 

and dismissed the protest. The protestants have pe eeree to une 63 
| Department, upon the following grounds: -7 


Ist. That the preponderance of the evidence does establish that the said mining 
claim was abandoned | and forfeited by the said applicant prior to the location by 
proven tata: 

2nd. That the protestants were in the quiet, peaceable, Sirens and exclusive pos- 
session of said mining claim at the time entry was made by Carmen U. Dunphy. 

' 8d. That the evidence shows that protestants’ location was legally and regularly 
- made in compliance with all the laws, rules and customs governing the same. 

4th. That the Honorable Commissioner erred in holding that protestants were 
obliged to show that the contestee abandoned and forfeited the said mine. 
5th. The Honorable Commissioner erred in not requiring the contestee io show 
that she had complied with the law, relative to holding and posspseme a ane 
claim .on publie land, 

-6th.. That the Honorable Commissioner erred in holding it necessary to sustain the . 
. protest that protestants were required to show the weneny of their own location and 

also to negative the claim of contestee. - 
th. That the evidence fails to show that the contestee dia or caused to have iets 
the one hundred dollars worth of work on said mine for the ‘year 1895, as required 
by law. . 


The vital i issue In the case made by the réspective contentions of the 


parties, is whether or not the amount of assessment work required by 
law had been done upon the mine by or for the defendant for the year 


~ 1895, 


There is.a great deal of irrelevant cotimonya in the record, notice of 
which is not deemed necessary. The proof shows clearly that E. H, 
| Calhoun, who made the affidavit showing the assessment work for the» 

year 1895, and who was dead at the time of the hearing, was the agent. 
of defendant, and the watchman and- keeper of the mine for its owner, 


and understood the duties and responsibilities of such position.: The 


protestants, who subsequently made a relocation of this claim, knew of. 
_Its occupancy by Calhoun for the defendant, and Tripp made application 
_for Calhoun’s place a short time before making rélocation, ‘That he had 
full notice of defendant’s claim is abundantly shown, and not denied. 
There was no abandonment of it by the owner, and if his right to it 
was lost, it could in this case only be because of a failure to have the 
assessment work performed for the year 1895. |. | 

In reference to this matter, the proof shows that defendant cae in 
cash for labor on the mine in 1895 eighty-eight dollars, for which receipts 
are exhibited, and that other payments were made, not in actual cash, 
but its equivalent, which, when added to the cash payments, raise ‘fhe | 
. expenditures on assessment work for 1895 to much more than one. 
hundred dollars. -Itis objected to these items of expenditure that they 
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can not properly be charged to the account of gecoceiieiit work, It : 


appears from. the evidence that the: agent, Calhoun, was to have, as’ — 


— compensation for looking after the mine, the use of a dwelling house, — 


consisting of several rooms, near by, but not on the property, which» 
belonged to the estate of the mine owner; that Calhoun was post- 


master, and not only resided in the. building, but used one room asa 
; post- afte: and. the building was shown to be worth four or five dollars 
per month for rent. It further appears that: nothing on this account 
was embraced in Calhoun’s receipt, which was for cash paid for speci- 
fied work. It is denied by pr otestants that the expense of keeping a 
watchman over the mine can be properly charged as an item of assess- 
‘ment expenditure. it this sort of service may be properly classed as 
labor on the mine, it would then be w ithin the paxptere terms noe section 
2324 of the Revised. Statutes. — ; 
~ That one who guards and cares for the Swoe machinery, and build- 
ings of a developed imine, which has been worked, but in which mining 
operations are temporarily suspended, performs an apeneeny and 
necessary service can not be doubted. — | | 
In the ease of Lockhart et. ai. v. Rollins, 21 Pacific Reporter, 413, it. 
i‘ was held by the supreme court of Idaho (syllabus) that: | 


- Where mining w orks are idle, time and labor of a watchman and custodian expended a . 


on the proper ty in taking care of it is labor done on the claim. 


‘This seems to be a reasonable interpretation of the law, and under it 


the value of the use of the building furnished. Calhoun could be prop- 


erly allowed as a eredit on his assessment account. This item alone 


added tothe eighty- eight dollars paid in cash, would make the expendi- a 
tures. on the mine for the year 1895 over one bundy ed dollars. 


There is another item, connected: with the agreement made with one | 
‘Lee, a Chinaman, who cemmoved the old mill building and stacked the 
lumber, which the defendant is fairly entitled to have added to the © 


amount paid on assessment work. It seems that Lee Was to have ten — 


dollars,. which was paid him in cash, and certain quartz and tailings 
from the mill, which appears to have yielded several dollars. . 

It is manifest that the estate of defendant paid. out imuch more than 
a hundred dollars for the year 1895, in the effort to preserve the hoist- 
ing works and other valuable anpendaees of the mine, and the steps 
_ . taken indicate not an intention to abandon the claim, but - rather the 

reverse. — ; . 
While there is some ee in abe a aneae the deoided eaent of | 


it is in favor of defendant, who appears | to have paid five thousand 


_ dollars for his possessory title, aud to have maintained his. claun by a 
~ substantial compliance with the law as to annual work. a . 
The material facts elicited at the ee are 2 sufficiently set forth in 
your office decision. 
If the testimony of Gooner C. enemas the beerkecper for dine Dun- 
phy oe who acted under instructions from those interested in Lit, | 
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and whio wie out money for it, is to Be credited, ie is manifest both 7 
that it was the purpose of the owners to maintain their claim to the — 


' mine, and that the assessment work for 1895 was done. The protes- 


tants insist that Crane is impeached by statements made by him in a 
_ trial before a justice of thé peace several months before the hearing 
_ ~wwhen he was charged with malicious mischief for working upon the 
- claim in question, which statements they.claim are inconsistent with 


his testimony at the hearing. No foundation was laid for the introduc-' 


tion of this secondary evidence, but if it is to be considered as havin g 
a place i in the record, the wae tenes: and uncertainty of it leaves Crane’ Ss 
testimony unimpaired. 7 mo, 

_Itis noticed that by direction of your office the final certificate issued 


- tp Carmen U. Dunphy, executrix, was changed by substituting the | - 


name of William Dunphy, the deceased applicant for patent. As it 
was known at the time of issuing such final certificate that William 


a Dunphy died after making application for patent and before submit- 


_ting final proof and making payment of the purchase money for the _ 
land and thereby earning title, it appears that the certificate should 
have been issued in the name of “the heirs of William Dunphy, 
deceased, ” and the certificate should now be so corrected. 7 

Both patties have participated in all of the proceedings in this case, 
including the- hearing in the local office, the appeal to your office and 
the appeal to the Department, without calling attention to or asking a 
decision of the question, if any, growing out of the failure of William 
‘Dunphy, his heirs and representatives, to carry bis application for . 
mineral patent to.entry within a reasonable time after the expiration of 
the period of publication and such question. is not intended to be 
- considered as determined or decided by what is here done or said. 

As modified herein your office decision is accordingly affirmed. 


. REPAYMENT—DESERT LAND ENTRY. 
THomas R. DEAN. 


One who submits final proof and secures patent on part of the land embraced in his | 
desert land entry, and relinquishes the remainder, and then applies for repay- 
ment of the money paid on the relinquished | tract, will not be heard to say that 
his entry. was * noneoealy allowed,” = 


Secretary Bliss. to the Commissioner of the General Land Office, ee Yy | 
(W. V. D.) 2.3 — 48,1899 (OS GD 
_ The record in this case shows that Thomas R. Dean made. desert : 
land entry No. 424, April 14, 1890, for the EK. $ of SH. 4 Sec. 25, T.36N., 
R. 11 E., and NE. LSE. 4 , E. $ of SW. £., lots 3 and 4, aud SE. fot NW. Z 


| Sec. 30, , 36 N., BR. 12 E, M.D. M., seontaining ¢ 601. 05 acres, Susanville - 
| land district, Calioenin 


12781—VoL 98.9 | 
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| Sune 6, 1890, final proof was made and final coitificate issued. for the - 

NE. 4, NW. 4 of SE. 4 , HE. 4 of SW. 4 , lots 3 and 4, SE. 4 of NW. 1. Sec. | 
80, T. 36-N,, R. 12. E M. D. M. ona oe 401.35 acres. Proof was 
| not made ja a portion of the pripinal entry, to wit, the E. 4 of the SE.4 
Sec. 25, T. 36 N., R. 11 E., and the E. $ SE. 4, SW.4 SE. 4 Sec. 30, T. 36 
N., R. 12 E., M. D. M. Dean relinquished all his right, titlé and claim 


to this portion of his original entry, and May 23, 1891, your oes can- wil : 


celed said entry to that extent. 

November 9, 1891, patent issued on that portion of Dean’s oo for 
which final BrOOF was made. 

April 9, 1897, Dean filed an application for repayment of the pur- 
chase money paid by him on the portion of his original entry that had 
been relinquished. The basis of said application was: | | 

The entry was, erroneously allowed for the reason that the entryman had previ-. 


- ously made a Lassen county filing, for lands in sections 29 and 32, T. 36N.,R.12E., ~ 
No. 861, on July 18, 1887, aud had thereby oxhausted his right. to make desert land 


a entry. 


May 10, 1397, your office, after rere the facts in the case, denied i 
the said application for repay ment, and Dean has now filed an appent: 
to the Department. 

Without discussing the allegations of error set forth in the ead 
| appeal itis sufficient to state that Dean, having submitted his proot _ 
and received patent for a portion of the land included in his entry, oe 
not now be heard to say that said entry was erroneone allowed. 
Your office decision i is hereby ae: 


_ FRANK v “CorLiss’ HEIRs. 


o "Sotton: for review of departmental decision of October. 8, 1898, 27 
: L. D., 510, denied by Secretary oo nenteys 13, 1899, oe 


- RAILROAD GRANT—LANDS EXCEPTED—-SETTLEMENT CLAIM. 
Union PAcrFic Ry. Co. v.. GRANT. 


-The occupancy and improvement of land at the date of the definite location of the 
Union Pacifie road, do not constitute a pre-emption claim that has “attached” - 
‘at such time, within the meaning of the a ta clause in the grant to said 

. company. . 


Secretary Bliss to the Commissioner of the ee Land Office, January 


5 OW. DD) Pei 13, 1899. (BE. W.C,) 


The Union Pacific Railway Company has appealed from your office 
decision of June 16, 1896, sustaining the action of the local officers in. 
holding the NW. + of See. 5,7. 5 8., RB. 70 W., Denver land district, 
Colorado, to ee ee eeepc from the grant candle to-aid in the con-. 
struction of that portion of the Union Pacific railway formerly known. 
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as ; the Denver Pacific rallnoad: by | reason of the ssttieinont claim of ene | 
Mrs. Townsend existing at the date of the filing and approval, on 


August 20, 1869, of the map of definite location of that norton of the _ 


line of the road ined this tract. 
From the records of your office it does not appear that any claim has 
ever been asserted to this tr act prior to the tender, on October 16, 1884, 


of the homestead application of Frederic H. Grant, which application te 


_was accompanied by his affidavit, corroborated, in which he alleged 
that he had. been - acquainted with the land for ten years, that when he 
first knew it there were very old buildings and Eunos cnns apo It, 
and that he, affiant, . 7 7 ' 
is informed that it was settled upon, resided upon, and Snerogea: by a Mrs. Town- 
-gend, a widow, in or prior to the year 1868, and that she continued to reside upon 
and improve said land until after the definite location of the line of the Denver 
Pacific Railway and Telegraph Company, August 20, 1869, | 
: Upon said allegation hearing was ordered, due notice being given 
the company,and at the time appointed two witnesses were introduced 
on behalf of Grant. John Davis, the principal witness, testifies that 
he first became acquainted with this land in 1868, that at that time the 
_ land was unsurveyed, the plat of survey not Bane filed until 1874, and 
that Mrs. Townsend was at that time living upon what after survey 
became the NW. 4 of said section 5, being the tract here in question; 
that she had a sinall portion of the SW, 4 of said section cultivated at 
that time, and that he, Davis, purchased of her the improvements upon 
the SW. 4; that Mrs. Townsend’s house was finished in the spring of 
the following year, and that she resided upon the land at intervals. 
until 1870, when she sold the remainder of her improvements upon the 
_ tract here in question, also to him, Davis. During the year 1869 she 
planted to potatoes a small piece of the tract here in question, and _this, , 
together with her house upon ee tract, constituted her entire i . oOve- 
ment. 

As to her qualification to assert a settlement claim, the record is very 
meager. Both the witnesses introduced by Grant swear that she 
intended. to claim the tract under the pre-emption law, that she 
appeared to be a native-born citizen, and that the general report was 
that she was a divorced woman. . She does not appear to have been 
heard from since 1870, and does not. appear to have ever initiated a 
claim to the land by any proceeding in the local office. | 

Upon the record thus made the local officers found that the fant here 
in question — ee Was in the possession and occupancy of a Mrs. Townsend, 
who claimed the same under the pre-emption laws,” and held that 
the land was excepted from the operation of the grant, and therefore 
recommended that Frederic H. Grant’s application to make his home- 
stead filing upon the land be accepted.” Upon appeal by the railroad | 
company your office sustained the‘local office, as before stated, and the 
company has prosecuted the case by apps to this Department, 
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The grant idan which the Unich Pacific: Railway pone lays 
claim to this tract is similar to the grant made to aid in the construction 
of the Central Pacific railroad, and» provides that the odd- numbered 


‘sections granted are those “to which a pre- emption. or homestead claim | | 


may not have attached at the time the line of said road is definitely 
fixed,” and in the recent case of Wight v. Central Pacific Railro ad Co. 
(27 L, Dd. 182) it was held that: | 


Ibi is true that some of the departmental decisions have given recoguition to Gains : 

. resting only on settlement, possession, cultivation or ‘improvements existing at the. 
| time of definite location, but as applied to grants which are in terms:and iu legal : 
. effect the same as the one now under consideration they are in conflict with the | 
. decisions of the supreme court and can not be followed. 2 


| ‘Again, in the case of the Central Pacifie Railroad Co. 2. ‘Hunsaket _ 
(27 L. D., 297), the decision in the case of Wight ». oe Pacific __ 
Railroad Ge. , supra, Was referred to and followed. eae 7 

Under. these decision’: which are in harmony with the “Spentad: 

‘rulings of the supreme court involving a construction of the. grant | 
under which appellant lays claim, it. must be held that the record © 
before the Department does not evidence such a claim to the land 
under consideration, at the time of the filing or approval of the com- 
pany’s.map of donnie location, as would serve to except the tract from 
the operation of the gvant,. we your office decision is accordingly — 
reversed and the application by Grant to make homestead ony of this 

| land will stand rejected, 


HOMESTEAD. ENTRY—DESERTED WIFE—SETTLEMENT RIGHT. - 
SINNETT v. CHEEK, 


‘The right. of a deserted wife to make entry of the land embraced within the relin- 
quished homestead entry of her husband, depends upon her settlement on the 
land when his entry is: canceled, and to be effective, as against an adverse 

. claimant, must be asserted within three months from such cancellation, 


Seer etary Bliss:-to the Commissioner of the General Land Office, J anuary | ; 
(W. V. D.) 3 a 13, 1899, a {ELE By). 


The land i in outreraee, to wit, the B. 4 SE. 4 and SE. INE. 4, See. 
23, and SW. 1 SW. 4, Sec. 24, T. 39, R. 18 W,, Boonville, Missouri, Was - 
formerly embraced in. the homestead entry of Jacob M, Sinnett, made. — 
October 24, 1889, which he relinquished December 10, 1894, and on the. 
same day Stephen R. Cheek made homestead entry of a tracts. _ 
~ On October 10, 1895, Mary A. Sinnett contested said entry, alleging 
that she was the deserted wife of J acob M, Sinnett; that.she furnished 
the money to make his entry; that she lived on aad land with her hus- 
pand from date of entry until February, 1892, when he took her and — 
their children to her father’s house in an adjoining couty on a pre-- 
tended visit, but did not return for ao although he promised 1 to do 
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SO; that while her husband, the entryman, had lived on the land suf. 


ficient. time to entitle him to a patent, he declined to make final proof, | 
but relinquished said entry in favor of the defendant to Genre her of - 
her rights, of which the defendaut had notice. 

_ At the hearing the facts alleged in the contest. were ene 
proven, except as to any collusion between defendant and Sinnett with 
the intention of defranding her, although he-knew that she had placed 


a on record a notice that she aininied a homestead in said land. 


There is no question that her absence from the land while on a visit 
to her father was enforced by the failure of her husband to take her ¢ 
back to the. homestead-as. he had promised, and to which she was— 
always willing to return. But although it may be conceded that his 
_ residence was her residence until after his abandonment of contestant, 
. and that when the relinquishwent was executed and his purpose to 

- abandon her was manifested, she was constructivély residing on the 


land, it does not appear that aie took any steps to secure her rights as. 


a settler until nearly one year after the entry of Cheek. Whatever 
right she may have had to make entry of this particular land as the _ 
_ deserted wife of Sinnett must have depended upon her settlement upon 
- the land at the date of the cancellation. of his entry, and this right 


could. only have been preserved and maintained by proper: proceedings 
in the land office within three months from the iuitiation of her right, — 


either by making entry of the land or by npn within that period a 
contest against the entry of Cheek. | 
As no action was taken by her until ten months after cane entry of 
Cheek, whatever right she might have had was barred by this delay. 
The decision of your office: dismissin g the contest and holding 
Cheek’s entry ie is affirmed. , 


_ | REPAYMENT-ENTRY CANCELED FOR CONFLICT: 
GEORGE D, CLONINGER, 


| An entry that on contest is canceled on account of the superior right of a bona fide . 


. Settler is “canceled for conflict” within the eating of the Eee actof - 


oJ une 16, 1880. 


Secretary Bliss to the Le ee of the General ja Office, January —— 
(W. V.D.) : 13, 1899. 2 (GOR) 


° George D. Cioides hag appealed fron. your office decision of Sep- a 
tember 9, 1897, which denied his application for repayment of fees and 
~ commissions pala on homestead entry, No. 8080, for the N. 4. of the 
SW. 4 of Sec. 36, T. 30, R. 10 W., Ironton, Missouri. , 
It appears: that a force application for repayment, &c., on said iy | 
_ was made by Cloninger in March, 1886,.and was on April: 15, next there- 
after, denied because “the law ace: not provide for Tepayment: in cases © 
where pares voluntarily relinquish or abandon their ee and the 
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dcbisiois eigpenled anos denied ihe application. ecu of the ee 
action of your office, which had not been appealed from. 7 , 
_. It appears that Cloninger’s: entry of said tract was ‘canceled i in Janu- 
ary, 1886, as a result of.a contest brought by one Hensley, alleging prior 
settlement upon the land. It would therefore appear that the. appli- 

cant did not “voluntarily relinquish,” as found by. your office in its 
decision of April 13, 1886, denying the repayment. 

Sec. 2 of the act of June 16, 1880 (21 Stat., 287), provides that: 


In all cases where homestead or timber-culture or desert-land entries-or other 
entries of public lands have heretofore or shall hereafter be canceled for conflict, or 
avhere, from any cause, the entry has been erroneously. allowed and can not be con- 
firmed, the Secretary of the Interior shall cause to be repaid to the person who made 
such entry, or to his heirs or assigns, the fees and commissions, amount of purchase 
amotiey, and excess ‘paid upon the same upon the surrender of the duplicate receipt. 
and the execution of a proper relinquishment of all claims to said land, whenever 
“such entry shall have been nny cancel ed by the Commissioner of the General Land 7 
Office. 


It appears that Clonin ger’s ee was caneeled $1 for conflict ”_that. 
is, his entry was canceled because it conflicted with the superior rights 
of a bone side settler, and that those rights were determined by a con- _ 
test properly initiated and successfully prosecuted. Niles N. Ydsti (27. : 
1. D., 616). The case therefore falls within the meaning of the statute. - 
“The decision appealed from. is PON erse ty: and the application He 
£6 pay menu will be allowed. | 


————a——— - 
™“ 


. : REPAYMENT—DESERT LAND: ENTRY. 


-Epwarp BAER. 


Ps 
a Cr 


- Where a desert entry, not “erroneously iawn ” is canceled for failure to effect. : 


reclamation within. the statutory period, the entryman is not entitled to repay- 
ment on a showing that he did not reclaim the land because he believed it 
might be held subject to a railroad grant. | 


- ‘Acting g Secretar y Ryan to the Demise GP the General hie Office, 
(Ww. V. D.) | January 6, 1899. (G. OC. BR.) 


On ee 19, 1887, Edward Baer made desert land entry for the 
NE. 4 of Sec. 23, T. 5 5 N., R. 5 W., 8. B. M., Los Angeles, California. 
He prid fifty cents an acre, amounting to eighty dollars, on the date 
of said entry. Upon the expiration of the statutory period for making . 
proof of reclamation, he was notified to show cause why his entry should - - 
not be. canceled for failure to comply with the law; etc. Failing to 
respond thereto, his entry was, on October 20, 1891, duly canceled. 
“On June 1, 1897, he relinquished all claim to the land, and applied for 


. @ return of the fees, commissions and purchase moneys by himexpended 


- in making said entry. He accompanied. his: MPP Palen: with av all: 
davit, in which he states. - : 
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that he never made any attempt to reclaim the land embraced in . said entry, for the — 


 “yeason. that shortly after date of entry it became a matter of public notice that | 
the Hon. Secretary of the Interior had, in a communication dated June 23, 1888, to 
- the Commissioner of the U. 8. General Land Office, informed that. official that the 
‘Southern Pacific R. R. ee “would contend for lands claimed by it under its grants _— 


in the courts; j 


that he “ascertained” that his entry gered: jana claimed by said 7 
railroad company “‘to have been reserved for it under an act of Con- 


gress, approved July 26, 1866, ” which grant had not been finally -. 


adjusted, and therefore his entry was “erroneously allowed” for the 
. reason that the land department had no jurisdiction over the land - 


~ embraced therein until the grant had been finally adjusted and the. 


land excepted therefrom; that even if he reclaimed the land and made 


final proof, ete., it qouldevail hin nothing, if the court confirmed the _ 
-. ¢elaim of the company; or he might be defeated after reclamation, ete. - 


' should it later appear that the company had sold the land, ete. 
_ -Your office, by decision dated July 7, 1897, denied his application 
_for a return of the purchase money, and he has —_— to this 


Department. | 


It appears that said desert land enue embraces land in an- saa ae . 


fio and within the primary limits of the grant to the Atlantic and _ 


Pacific Railroad Company (act of J uly 27, 1866, 14 Stat., 292), and 
- within the indemnity limits of the Southern Pacific Railroad. The 
_ grant to both companies was made by the same. act. The withdrawal 
for the benefit of the Southern Pacific Railroad Company under that 


act was made March 22, 1867, but this withdrawal was revoked August 7 
” 15, 1887 (6 L. D., 92). 


| The act of Tuly 6, 1886 (24 Stat., 123), forfeited the seat to the A 
Atlantic. and Pacific Railroad Company, and the record fails to show,, 
that the Southern Pacific Railroad Company ever selected the tract. 
The entry in question-was therefore not “erroneously allowed” | 
within the meaning of ‘the. statute which authorizes repayment. The 
fact that the appellant was dissuaded from complying with the law 
_ after entry, on the grounds that said company might at some future 


time claim the land, and that he might after all lose its. purchase price 


_ and his labor in its aeolaniation, will not SUSU under the terms of the | 


_- statute, the repayment applied for. 


‘The eeatslon ee from is affirmed. 
ROnmETSON 4 v. Pures. 


: Petition for re-review denied, January | 13, 1899, by Secretary. Bliss. im 
See departmental decisions reported in 27 L. D.. 14 and 369, | 


oy ge * 7 ‘PUBLIC LANDS. 
MINING CLAIM—NOTICE, OF APPLICATION-EXCLUSION. 


~“Woons ° v% | HOLDEN. ET AT 


Where the notice of an application for a mineral patent excepts and excludes : 

therefrom all conflict with a specified survey, no portion of the land embraced. 
in said survey, as it existed at the time when the posting and publication . 
of said notice commenced, should be included within the enmty: allowed under 

— said application. . 


Soa etary Bliss to the Commisstoner of the General Ciel Office, January Yy : 
(W. V. D.) =o | 18, 1899. (EL. B., Jr.) 

‘The previous decisions of the Department in this case were made 
Pebrnary 14, 1898 (26 L. D., 198), and September 12, 1898 (27 L. D., 375).. 
‘The case is again before the Department upon the motion of Holden 
et al. for a reconsideration: of so much of said decisions as holds that 


the Mary. Mabel entry, as aliowed by the local office, improperly 


embraces a part of the area in conflict with the Little Montana, In 
support of this contentiun it is said that before the filing of ‘the appli- 

cation for patent to the Mary Mabel, the owners. of the Little Montana, — 
‘in recognition of the superiority of the right of the owners of the Mary * 


_ Mabel to that portion of: the conflict between ‘the Mary Mabel and — _ 


Little Montana-which is embraced in the Mary Mabel entry, waived, 
renounced and abandoned all right thereto and thereby recognized the | 


| ‘same as being a part of the Mary Mabel; aud that while the notices of 


the application for patent to the Mary Mabel excepted and excluded | 


—.. the conflict with the Little Montana, the words of exception and — ; 
~ .. exelusion in such notices had reference to that. por tiou of said conflict 


which was at that time claimed by the owners of the Little Montana — 
and did not refer to that portion thereof: which | had been theretofore . 


-. waived, renounced and abandoned by. the owners of the Little ~~ 


Montana. Assuming, as was done in the decision of February 14, - 
| 1898, that prior to the application for. patent to the Mary Mabel, the — 
_ owners of the. Little Montana had relinquished to the United States | 

for the use of the Mary Mabel that portion of said conflict whichis — 

embraced in the Mary Mabel entry, it does not. follow that this con- 
tention is correct. Its weakness lies in the fact that the notices of the 

- application for patent to the Mary Mabel excepted and excluded the 

conflict with survey “No. 8826, Little Montana lode.” Whatever. was. 

embraced and included with this survey was excepted and excluded 
by the Mary Mabel notices, which clearly conveyed the information 
that the conflict with survey “No. 8826; Little Montara lode,” was 
excepted and excluded in its entirety from the claim sought to be 
patented under such notices. At the time of the application for patent: 
~ to the Mary Mabel and during the ‘greater. portion of the period of - 


ae publication — and posting of the. notices of that application, survey 


~ No. 8826 of the Little Montana lode embraced and included the entire — 
conflict with the Mary Mabel, and it was not until about a week before _ 
the expiration of | such h “period of Foose ae posting that ay " 
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tienes was made In that. survey. ft was then amended so as to 
eliminate that portion of said conflict which 1s now In controversy, but 


that amendment did not operate retrospectively SO as to reduce and 


diminish the exception and exclusion expressly. made in. the Mary. 
Mabel notices as theretofore published and posted. Considering the _ 
purpose for which these notices were published and posted, they must | 
be considered as referring to survey No. 8826 as it existed at the time 
when the publication and posting of the notices was commenced. _ 
‘There has been.no attempt to produce ‘an instrument or conveyance 
whereby the. owners of the Little Montana have relinquished to the 
United.States for the benefit of the Mary Mabel, or otherwise, any 
portion of the area in conflict between the Mary Mabel-and Little © 
Montana, but it is asserted that the course pursued by the owners of 
the Little Montana in obtaining a patent to that claim amounts toa 
' waiver or abandonment of that portion of the conflict which is embraced 
in the-Mary Mabel entry. ‘Whatever may have been the effect of these 
proceedings upon the right of the owners of the Little Montana to this 
portion of. said conflict, the question’ of its inclusion or exclusion by 
the Mary Mabel notices must be determined not by ascertaining whether 
‘it was then claimed by the owners of the Little Montana, but by ascer- | 
taining whether it was then a part of aay No. 8826 of oe Little : 
Montana lode. 
It appearing that, the contention made by the motion for ‘scutsideras 
tion is not well taken, that motion is denied and is. + herewith trans- 
: mitted for nee files of your office. 


PRICE Or LAND IN RAILROAD LIMITS—ACT OF MARCH. R7. 1854. 


HANS: OLESON. 


' Under a railroad grant which provides that ‘‘the sections and arte: ‘of sections 
which by such grant remain to the United States . .-. » Shall noé be sold for less. 
than double minimum,” the sections so remaining are identified. when the map 
showing the definite location of the line of road is filed and accepted, and from 
such time, irrespective of any order of withdrawal or notice to the local office, 
: are subject to sale only at.the double minimum price. 
The act of March 27, 1854, providing that settlers on “public lands shiek have been 
or may be withitawa from market in consequence of proposed railroads, and 
who had settled thereon prior to such withdrawal shall be entitled to pre-emp- 
- tion at the ordinary minimum,” refers to and contemplates withdrawals that are 
made-in-anticipation of the location of proposed roads, and not such as are 
‘made after the.road has been definitely. located, and | in ene of rights . 
which have attached thereunder. 7 | 


Secretary Bliss to the Commissioner of the Gener al Land Opiice, January 
(W.V.D) 14, 1899, ee - (G. B. G.) 


J have éonsidercd the. application of Hans Oleson for repayment of 
an alleged excess paid by him upon his preemption entry covering the 
NE. 4 of Sec. 14, 7 118, k. 41 W,, Marshall land on Minnesota. 
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The applications is. niga finder the act 6f Jana 6 16, 1880 (at Stats; 287), i 

and is before the Department on appeal from your office decision of. 
May 5, 1896, holding that ‘as Hans Oleson’s settlement .was on May 1, 
1868, subsequent, to the date of definite logation of the railroad, the 
price he paid, $2.50 per acre, was the proper price.” | 7 

This land is within the primary limits of. the grant made by tl the act 
of July 4, 1866, to the State of Minnesota (14 Stat., 87), and conferred © 
by the State upon what afterwards became the Maange and Dakota 
Railway Company. The granting act contained the sollow ing provi- 
sions material to the questions here presented: | | | 
‘That there be, and i is hereby, granted to the State of Minnesota, for the purpose. 
of aiding in the construction of a railroad from Houston, in the county of Houston,. 


. through the counties of Fillmore, Mower, Freeborn, and Faribault, to the western 
“ boundary. of the State; and also fora railroad. from Hastings, through the counties © 


of Dakota, Scott, Carver, and McLeod, to such point on the western bouudary of 


the State as the legislature of the State may determine, every alternate section of — 
land designated by odd numbers to the amount of. five alternate sections per mile 
- on each side of said road; but in case it shall appear that the United States have, 
when the lines of roufe of said roads are definitely located, sold any section, or part — 
thereof, granted as aforesaid, or that the right of preemption or homestead settle- 
ment: has attached to the same, or that the same has been reserved by the United . 
States for any purpose whatever, then it shail. be the duty of the Secretary of the 
. Interior to cause to be selected, for the purposes aforesaid, from the public lands of 
the United States nearest to the tiers of sections above specified, so much land in 
alternate sections or parts of sections, designated by odd numbers, as shal] be equal 
to such lands as the United States have sold, reserved, or otherwise appropriated, 
orto which the right of homestead settlement or preemption has attached. as afore- 
said, which lands, thus indicated by odd numbers and sections, by the direction of 
the Secretary of the Interior, shall be held by said State of pesos for the pur- 
poses and uses aforesaid: | | 
¥* *% * # ; cr e Ht. 

That the sections and parts of sections of land which by such grant shall remain 
to the United States within ten miles on each side of said road shall not be sold for 
less than double the minimum price of public lands. 


The line. ot route of said road was definitely iceated dhroven 1 the 
township in which the land covered by Oleson’s entry lies by the filing 
and acceptauce of the map of definite location June 26,1867. An order 
purporting to make a withdrawal of the Jands falling to the grant, 
| according to this definite location, was made by the Commissioner. of. 
the General Land Office April 22, 1868, notice of which 1 was received: 
at the local office May 7, 1868. — | 
a Oleson settled: upon the tract and filed. his preemption deaaratory: 
~ statement therefor May 1, 1868. He thereafter submitted proof and | 


_-made payment for the land at the rate of one dollar and twenty-five — 
cents per acre, but the amount paid not being satisfactory to your | 


office he made an additional payment of one dollar and— twenty- -five | 
cents per acre for the return of which the app eaon: under considera- | 


| tion is made. 


Itis contended that faaamiaen as SOleson's settlement and filing ° were 
made betore notice of definite location was ewe at the local office, , 
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he was meniuied to preempt this land at one dollar and twenty- five cents 
per acre, and that having been erroneously required to pay. two dollars 
and fifty cents per acre, he is entitled to repayment of the ao by | 
_ virtue of the act of June 16, 1880 (supra). - 


When did the definite location of the line or route of aid road - 


| become operative and what was the effect thereof upon the price of tlie - 
alternate even numbered sections within the limits of the srant? 
. In view of the contenticns of counsel, and to avoid any: possible 
uncertainty in the decisions of. the Department, these questions deserve 
extended consideration. | 
This grant was of five alternate sections per rales designated by odd 
numbers, on each side of said road, subject to the condition that if — 
. when the line or route of said road was ‘“ definitely located,” the United . 
States had sold any such section or part thereof, or if the right of pre- 
-emption or homestead settlement had attached thereto, or if the same 
had been reserved by the United States for: any. purpose whatever, | 
then the lands so sold, preempted, homesteaded, or reserved, should 
be excepted from the grant and it should be the duty of the Secretary aa 
of the Interior to cause to be selected from adjacent public lands an 
equal quantity of other lands-in lieu of those so excepted. 
In the case of Van Wyck v. Knevals (106 U. 8., 360, 365), the court: 
had under consideration the question of when the Pn of the Saint 


Joseph and Denver City Railroad Company attached to the sections of 


Jand granted to the State of. Kansas for the use and benefit of that 
company by the act of July 23, 1866 (14 Stat., 210), and particalarly 
. the significance of the term “ definitely fixed,” as used in that act, which _ 
— corresponds to the term ‘definitely located ” used in the act here under 7 
consideration. In that case the court said: : 7 


. The grant is of ten alveraute sections, designated by odd numbers, on each side of | 
the proposed road, subject to the condition that if it appear, when the route of the 


- road is ‘definitely fixed,” that -the United Statcs have sold any section or a part - 


thereof, or the right: of preemption or homestead settlement has attached, or the 
same has been reser ved by the United States for any. purpose, the Secretary. of the 
Interior shall cause an equal quantity of other lands to be selected from odd sections 


2 nearest those desiguated in lieu of the lands appropriated, which shall-be held by ? 


the State for the same purpose. - The gr ant is one in presenti, except as ‘its oper ation — 
is affected by that condition. that is, if im ports the transfer, subject to the limita- 


tions mentioned; of a pieceht interest in the lands designated. The difficulty ines 


immediately giving full operation to it arises from the fact that the sections desig- 
nated as granted are incapable of identification until the. route of the road is. 
| ‘definitely neo we _ SS . a 
The inquiry then’ arises, When is the sents of the road to be considered as “defin- 
_itely fixed” so that the grant attaches to the adjoining sections? The complainant 
in.the court below, who derives his title from the comp any, contends that the route 
is definitely fixed, within the meaning of the act of Congress, when the company — 
files with the Secretary of the Interior a map of its lines, approved by its directors, 
designating the route of the proposed road. On the other hand, the ‘defendant, ss 
the. appellant here,—who acquired his interest by a subsequent entry of the lands 
and a patent therefor, contends that, the route cau not be deemed ee as fixed, so. 
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that the grant shen to any particglar sections and ‘cuts off the. right of entry 
thereof until the lands are withdrawn from market: by order of the Secretary of the © 
Interior, and notice of the order of withdrawal is communicated to the local land- 
- officers in the districts in which the lands are situated. | , 

We are of opinion that the position of the complaiuant is the correct one, The | 
route must be considered as ‘definitely fixed” when it has ceased to: be the subject 
of change at the volition of the company. Until the map is filed with the Secretary 
of the Interior the company is at liberty to.adopt such a route as it may dcem best, 


after an examination of the ground has disclosed the feasibility and advantages of — 


different lines. But when a route is adopted by the company and a map designa- — 
ting it is-filed with the Secretary of the Interior and accepted by that officer, the 
route is established; it is,in the language of the act, “definitely fixed,” and can not 
be the gubject of future change, so as to affect the grant, except upon legislative 
consent. No further action is required by the company to establish the route. It 
then becomes the.duty of the Secretary to withdraw the lands granted from market. 
But if he should neglect this duty, the neglect would not. impair the rights of the ; 
. company, however prejudicial it might prove to others. Its rights are not. made | 
dependent upon the issue of the Secretary’s.order, or upon notice of the withdrawal | 
being given to the local land-ofticers. Congress, which possesses the absolute power 
of alienation of the public lands, has prescribed the period at which other parties 


_ than the grantee named shall have the privilege of acquiring a right to portions of 


the lands specified, and neither the. Secretary | nor any other officer of the Land 
Department can extend the period by requiring something to be done subsequently, 
and until. done, continuing the right of parties to settle on the lands.as previously. 
Otherwise, it would be in their power, by vexatious or dilatory proceedings to defeat 
the act of Congress, or at least seriously i impair its benefit. Parties learning of the 
route established—and they would not-fail to know it—might between the filing of 
the map and the notice to the local, land-officers, take up the most valuable portions 
ofthe lands. Nearness to the proposed road would add a the verne of the sections 
and lead to a general settlement upon them. 7 


Under this decision it is clear that the night of the rail Way? company: 
in the case at bar attached. to the granted sections June 26, 1867, upon 


the filing and acceptance of its map of definite location, id no order — | 


of withdrawal by the Commissioner of the General Land Otiice or 
— notice to the local office Was necessary. to give effect thereto, oe 
_ - What was the effect of this definite location upon the. even numbered | 

sections within the place limits of the grant? —_ | Z 
. Section 2 of the granting act provides, as before ies | 
| that the sections aud parts of sections of land which by such grant remain to the © 
United States within ten miles on each side of said road shall not be sold for less 
_ than double the minimum price of public lands, ; 

The sections and parts. of. sections which “remain to the United 
States” include the alternate even numbered sections within the geo- 
graphical limits of the grant.. When may these be said to remain to 
_ the United States within the meaning of the granting act? Obviously, — 
that which identifies the lands passing under the grant equally identi- 
fies those not passing, that is, those remaining to the United States. 
This identification, under the terms of the granting act, 1s accomplished 
es by. the filing and acceptance of the map of definite location. Congress 

having directed that the lands which “remain to the United States 
bee Shall not be sold. on Jess than. double the. minimum | ae of 
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| public lands,” it follows that wien the identification of the lands so 
remaining is accomplished, the double winimum price attaches at once | 


by reason of the legislative direction, and, thereafter, such lands can ~? 


not be sold for less than double the minimum price. — 
‘This view not only seems to be in accord with the letter of the iow, | 
but it is the only one finding support therein which would not, to a 
greater or less extent, defeat the object of this portion of the granting 
act. The legislative policy. in making land grants to railroads was 


primarily to develop the country; and it was thought that there would — 


result an increase in the value of the public lands remaining to the 
United States within the. limits of the grants, so that the sale of those 
7 Jands at double the usual price would compensate the government for’ 
the loss of the lands granted. If-a time subsequent to that at which 


the line of, road becomes definitely located were fixed for the attaching 


of the increased price, the lands remaining to the United States mi ight — 
be appropriated at single minimum, after such definite location and — 
_ before the attaching of the increased price, and the purpose and intent. 
of.the law be thereby defeated. As said by the een court in tlie 
case of Van Wyck ». Knevals, supra: 7 
| Parties learning of the route established—and they would not fail to know it— 
might, between the filing of the map and the notice to the local land-officers, take ‘up. 
the most valuable portions of the lands; nearness to the proposed road would add to | 
the value of the sections and lead to a general settlement upon them. — 
[tis stated in counsel’s brief that the order of peepee 22, 1868, con- 
tained the following direction: | | 
When legal inceptive rights have attached ae the preemption laws prior to the 
receipt of this letter, yon will ooo the party to p ove up and Evey for the land at 
$1.25 per acre. 
Counsel is mistaken in this Ae amen for there i is no Bach provision 
’ jn that order. A withdrawal of lands upon a trial line of said road, 
made July 12, 1866, contained a provision in substance like that quoted, 
but the tract ene aced by Oleson’s entry was not within the limits: of. 
that withdrawal, so the terms thereof could not attect the matter now - 
under Gonsinertion: 
‘The order of April 22, 1868, was made by the. Oennieoier of the 


. General Land Office, was addressed to the local officers. and concluded - - 


with the following direction: “The withdrawal herein. or dered. will 
-take effect from the receipt of this.” After calling attention to the 
fact that the. company had filed its map of definite location June 26, 
1867, the order directed the local officers to withhold from all entry the | 
odd Tanibered sections within the limits of the grant and to withhold 
the even numbered sections from private entry, but to permit preemp- 


. tion and homestead | entry thereof at the increased price of $2.50 per — 


_ acre. Congress having prescribed in the granting act the time when’ 
~ the company’s rights to the granted lands would attach and when the 
lands remaining to the United States would be increased in price, viz, 


t 
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upon. the definite location. of the line. or route of the road, it was “not t 


competent for the Commissioner of the. General Land Office to pre- . : 


scribe a different time, and thus defeat the will of Congress, and the 
. concluding paragraph in the order of April 22, 1868, can not be given _ 
. that effect.. This order must be treated as intended to enforce proper | 
recognition of the fact that by operation of law the right of the com- . 
pany had attached to the granted Jands and the lands remaining. to 
the United States had been increased in price upon the definite location. 
of the line or route of the road, and should not be treated as an attempt 
by the Commissioner of the Gener Land Office to postpone the effect 
given by the statute to such definite location. 

In speaking of the operation and effect of an order of withdrawal 
made upon the filing of the map of general route of the Northern | 
- Pacific Railroad, it is said 1 in Buttz », . Norther Pacific Railroad teas 

U: 8., 55; 72, 73): : | 


When the general route of the road i is thus fixed in good faith, and Paitormetion 


: thereof given to the Land Department by filing the map thereof with the Commis- 


sioner of the General Land Office, or the Secretary of the Interior, the law with- 
‘draws from sale or preemption the odd sections to the extent of forty miles on each | 
side. -The-object of the law in this particular is plain: it is to preserve the land for 
the company to which, in aid of the construction of the road, it is granted. 
Although the act does not require the officers of the Land Department to give notice 
to the local land officers of the withdrawal of the odd sections from sale or preemp- | 
tion, it has been the practice of the Department in such cases to formally withdraw 
them. It can not be otherwise than the exercise of a wise precaution by the Depart- 
ment to give-such information to the local land officers as may serve to guide aright 
those seeking settlements on the public lands; aud thus pr event settlements and 
7 expendi tures connected with them which would afterwar ds prove to be GpOnese 
In the present case, the general route of the road was. indicated by the map filed 
in the office of the Secretary of the Interior on the 21st of February, 1872, It does 
not appear that any objection was made to the sufficiency of the map, or to the 
route designated, in any particular.. Accordingly, on the 30th of March, 1872 , the 
Commissioner of the General Land Office transmitted a diagram. or map, showing 
this route, to the officers of the local land office in Dakota, and by direction of the 
Secretary ordered them to withhold from sale, location, preemption, or homestead 
entry all surveyed and unsurveyed odd numbered sections of public land falling 
within the limits of ror miles, as designated on the map: 


In St. Paul and Pacific Railroad Company v. Northern Pacitie Rail- 
road Company (139 U.5S., 1, 18), in following the case of Buttz »v, 
Northern Pacific Railroad, supra, and in speaking of the same order of 
withdrawal of the lands‘ along the general route, it is said: “His 
action in formally announcing their withdrawal was only giving pub- 
licity to what the law itself declared.” | 7 
_. Itis urged by counsel that since Oleson’s settlement was made before 
the order of April 22, 1868, was received at the local office, he was enti- 

tied under the. act of March 27, 1854 (10 Stat. , 269), since incorporated 
into seetion 2281 of the Heed Statutes), to preempt the land's SO set- | 
tled upon, at $1.25 per acre. | This: act read as follows: 
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That every settler on ioublis lands which have been ot “may 7 be withdrawn from — 
market in consequence of proposed railroads, and who had settled: thereon prior to 


such withdrawal, shall be entitled to preemption. at the ordinary minimum to the 
lands settled on and cultivated by them: Provided, They shall prove up their rights 


- according to such rules and regulations as may be prescribed by the Secretary oe = 
the Interior, and pay for the same before the day that may be fixed by the PCE eau | : 


proclamation for the restoration of said lands to market. . | | 
Apart from the fact that. the act refers in terms to settlement aha 


| : prior to withdrawal of the land from market in consequence of a pro- 
posed railroad, instead of to settlement made. prior to the receipt of © 


notice of the withdrawal at the. local office, it is believed thata with. 


drawal like that of April 22, 1868, made after the right of the railroad. 
company has attached and become fixed, is not such a withdrawal as 
is there contemplated. F 
_ In the nomenclature of the public land laws, the word «withdrawal a 
is generally used to denote an order issued by the President, Secr etary | 
of the Interior, Commissioner of the General Land Office, or other 
- proper officer, whereby public lands are withheld from sale and. entry 
under the general land laws, in order that presently or ultimately they © 


may be applied to some designated’ public use, or disposed of in some _ 


special way. Some times these orders are not made until there is an. 
immediate necessity therefor, but more frequently the necessity for 
their making is anticipated. Withdrawals are also made by Con gress. 
and are then spoken of as. legislative withdrawals to distinguish them — 
from those before described which are known as executive withdrawals. 


~ In the administration of the grants of public lands made to aid in the 


construction of railroads, executive withdrawals are’ made, either in 
advance of the definite location of the line or route of the road, and for 
- the purpose of preservin g the land for the satisfaction of the grant, or 
after such definite location and for the purpose of properly advising 
the local officers and others that the lands falling to the grant, as well 
as those remaining to the United States have been identified, and that 
_ the granted lands have passed to the railroad company, and the lands _ 
remaining to the United States can be disposed of only at double the 


- minimum price. The former withdrawal is made in recognition of what 


is about to occur, and the latter in recognition of what has occurred. 
At the time of the passage of the act of March 27,1854, there had 
- been but three acts making grants in aid of the construction of rail- - 
_ Toads and these were the acts of September 20, 1850 (9 Stat., 466), June 
10, 1852 (10 Stat., 8), and February 9,1853. (10 Stat, , 155). Almost cou- 
Foviporanecnsly with the passage of Saal of these nets: j in one instance 
the day before, an order was issued by the Commissioner-of the General — 
Land Office, under the direction of the President, whereby, in anticipa-_ 
_ tion of the probable location of the line or route of the proposed railroad, 
the lands adjacent thereto were withdrawn from sale and entry, so that 
they might not be disposed of in advance of the attaching of the rights | 
_ of the railroad company and thus the purpose sought by Congress, viz., 
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: the eeistraction of the aa. be defeated. "Subsequently, maps were 


duly filed definitely locatin g and fixing the lines or routes of these roads, i; 


but no orders of withdrawal were issued thereon, so that at the time of 
the passage of the act of March 27, 1854, the only withdrawals made 
prior thereto to which reference could have been had were such as had 


_ been made in advance of the location of the lines or routes of proposed -_ 
roads and before any rights had attached thereunder. Considerin g the 


conditions existing at the time of the passage of the act, and giving to. 
it a construction not inconsistent but in harmony with the act of June — 
 4,1866, supra, and other granting acts, it must be held that the act of 
| Mar ch 27, 1854, refers to and contemplates such withdrawals 28 are ' 
made in ere pains of the location of proposed. roads and not such as. 
are made after the. road has been definitely located and in anes Ri 


; of rights which have. attached thereunder. 


Por the reasons here newer the pecision. of your office i is aftirmed. 
RAILROAD GRANT—WITHDRAWAL ON GENERAL ROUTE. 


Unron PacrFic kh. R. Co. (CENTRAL BRANCH) OF PETERSON. 


has Gades a, railroad. grant that directs a withdrawal by the Secretary ¢ of the Interior on 


the filing of a map of general route, no rights attach to specific tracts on the fil- 
ing of said map; and. where the order for such withdrawal is by its terms not: 


i. effective until received at the local. office, and a homestead entry is allowed prior — a 


_. to such time, though after the filing of said map, and remains of record at date 


of definite location, it excepts: the land covered thereby from the operation of 


the grant, and this i is true even ay the entry thus ellonees 18 not t enforceable , 
_ by the entryman. : 


Secretary Bliss to the Dommioner of the General Land Ofie, Fann ma | 


(WW. V.D.) | ary 20, 1899. * a 4s (EF. W.C.) 


The Central Branch of the Union. ‘Pacific Railroad Company has _ 
- appealed from your office decision of May 12, 1897, holding the W. 3 of 
the SE. f of Sec. 7, T.7S., RB. 7 E., Topeka land ‘district, Kansas, to 
have bean excepted from. the eran made by the act of July 1, 1862 
_ (12 Stat., 489), and July 2, 1864 (13 Stat., 356), under which it claims 
. this land. by reason of the homestead. entry of J ohann pian made 
July 14, 1863. : | 
Your ‘office decision rests upon the Meounae that said ‘entry. was of | 
record, uncanceled, at the date of the filing of the map showing the 
definite’ location of the company’s line of road oppoatte ae tract, May 
. 29, 1868. 


— Ti ‘its appeal it was urged « on behalf of he: company that this tract _ 


| “Was within the limits of the withdrawal authorized by. the act upon the 
map of general route, and that said map of general route was filed 


and the withdrawal ordered thereon prior to Swenson’s entry, it. being ras 


claimed as a consequence that Swenson’s entry was improperly allowed : . 
and, further, eee Sweusen had, HON to ee the entry under con-| 
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sideration: to wit, “May 25, 1863, Nit a iomeateddd entry of lots Tand8 
of said section 7, upon which entry he subsequently made final proof 
and final certificate issued; and that the entry now under consideration | 
_ was, by your office letter of August 6, 1869, canceled as illegal because © 
of the prior entry made by Swenson:. | 
.- hese matters were not treated of in your: office decision appealed 

from, but have been made the subject of reports, from which it appears 
that the map. of general route was filed June 27, 1863, upon which a 
withdrawal was ordered July 9, 1863, which order was not, however, 
received. at the local office until July 23, 1863. 

The act making the grant provides that,.upon the filing of the map 
_ of general route, “the Secretary of the Interior shall cause the lands 
within fifteen miles (aiterward changed to twenty-five miles) of said. 
. designated route or routes. to be withdrawn from ee private 
entry, and sale.” 
In the present. case it oath appear that the Secretary ordered the 


_ withdrawal upon the filing of the map of genéral route without unnec- 


_ essary delay, but before the notice thereof was received at the local land — 
office, Swenson had been permitted to make entry of the land. 
In the case of Kansas Pacific Railway Company v. Dunmey er (113. 
~U. S., 629, 636), in considering the effect.of the filing of the ner of | 
: general route under this grant, the court says: 7 : 
This action does not, like the filing of the line of definite location, yest. in the 
company aright to any specific piece of land. It establishes no claim to any partic- % 


ular section with an odd number. It authorizes the Secretary to withdraw certain 
‘land from sale, preemption, etc. What if he fails to do this? ‘What if he makes an 


order, as in this case, withdrawing a limit of twenty-five miles from paale; ver per-.- 


| mits: a party to enter and obtain a patent on some of this land? | 


“In ordering the withdrawal upon the map in question it was. anecea 
eae ‘‘this order will take effect from the date of its ad ds at your i. 
office” (being the local office). - 

The statute directing withdrawal upon general route was not self- 


executing and this anticipatory executive withdrawal was by its terms _ 


not effective until received at the local office, and since no title vested 
in the company to any specific tract by the filing of the map of general 
route, it can ‘not be held that Swenson’s entry was without effect. 

Said entry remained of record unexpired, until after the definite 
location of the road, when it was discovered. that Swenson had made a 
prior homestead entry, and for that reason his entry covering the tract 
in question was canceled. 

In the. case of Whitney »v. Taylor 158 v. S, , 85), the court, after. 
reviewing the holding in several railroad cases, - oceeds— | 
Although these cases are none of them exactly like the one lefore us, yet the. . 
- principle to be deduced from them is that when on the records of the local land office | 
_ there is an existing claim on the part of an individual under the homestead or pre- 
7 emption law, which has been recognized by the officers of the government and has. 
uiot been canceled or set aside, the tract 1 in renee to which that claim is existing is 
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| excepted from the Soaration of a railroad jad evant sontaining the eee excep i: | 
ing clauses, and this notwithstanding such claim may not be enforceable by the. 


~. ¢laimant, and.is subject to cancellation by the government at its own suggestion, or 


upon the application of other parties. - ‘It was not the intention of Congress to open | 
a controversy between the claimant and the railroad company as to the validity. of | 


.the former’s claim. It was enough that the claim existed, and the question: of its 


validity was.a matter to be settled between the government and the. claimant, in 
2 respect to which the railroad company was not permitted to be heard. ah 

The local officers have permitted Swenson to make entry of the land, 
and having thereby given recognition to his claim, the fact that such 


entry was not enforceable by Swenson, and that it was subject to can- | 


cellation because he had made a prior entry, can not affect the question — 
as to whether the tract covered thereby. Dassen under the railroad | 
grant. As stated by the court— _ | 


Tt was enough that the claim existed, and the gtiestion of its eaicieys was a matter 
— to be settled. between the government and the claimant, in respect to which the rail- _ 
road company was not permitted to. be heard. : 


- See also Hastings and Dakota Railroad Coinpany v. | Whituey (1 132 
U.S., 357, 364), . : 


Vor office decision holding this tract to have been exvepted from the. 


- company’ s grant is therefore affirmed. 


NORTHERN Pacific R. RB. Co. v. WALTERS ET AL, 


Motions for review and rehearing denied by Secretary Bliss, January 
20,1899. See departmental decisious reported in 23 L. D., 331 and 492. 


JURISDICTION—NOTICE OF CONTEST. 
SLocum v, HARRISON. - 


The fact that notice issues on a agntent before a prior contest against the same entry 
has been for mally closed, will not prevent a consideration of the case on its merits, 
_ when the defendant participates in the trial, and appeals asking for a judgment 
on the merits, as well as on the jurisdictional question, and no. prejudice is 
alleged or Oa | . oo 7 


7 ‘Seoretar y. Bliss to the Commissioner of the General Lan Office, J anuary _ 
| (W. V. D.). | ~ S * 20; (1899. 4 Bs (J. L. McC.) 


a Cuthbert Garton on Ocseber 26, 1893, made homestead entry for ro 
the NE. 4 of See. 29, T, 25, RB. 6 Ww. LM, 0.7. | . 


On October 30, 1893, one O. L. Palmer instituted contest against said 


entry, alleging prior soiloment: A hearing was had, as the result of 
which the local officers found and held that Palmer had proved his. alle-— 
- gation. They advised Harrison of their decision by registered letter 


an dated. November 8, 1895, He did not a aed 


° 
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“The record of the. proceedings in the case Wis feananiteead to your 
offive; which, on July 27, 1896, affirmed the decision of the local 
‘officers, and directed them to notify Palmer that. he would be allowed | 
thirty days within which to file application for said land.: | 

Palmer, after due notice, failed. to exercise his right; of which the © 
local oificers notified your office by letter of October 29, 1896. In reply | 
your office, by letter of November 14, 1896, directed the local officers | 


. as follows: 


If he-has not done so, he has waived his Tight to the isha: by v irtue of his contest; . 
and in accordance with letter “ H”, of July 26, 1896, Harrison’ s entr y remains intact, 
and you will so inform him. ys 


By letter of April 6, 1897, your office finally closed the case of Palmer, | 
’, Harrison, leaving Piaceieon’s entry intact. 

Prior to. the last named date, however—to wit, on. April 2 2, 1896— 
Jesse C. Slocum liad filed contest aftidavit, iesaue that Harrison had _ 
never established residence upon the land, and that Palmer had aban- | 
_-doned it. Action on said contest was Suseaeee to await the result of » 
the Palmer: Harrison contest. z 

On November 4, 1896, the local officers issued notice of a hearing as 
between. Harrison and Sidon =sucn hearing to be had December 19, °° 
1896. Personal service was obtained on Harrison on November 18, 1396. 

At the trial both Slocum and Harrison appeared, porsonanly aa by 
counsel, | | 

As the result of the heating the local officers rendered joint decision 
recommending the cancellation of the entry- 

The entryman appealed to your office; which, on June 26, 1897, 
affirmed the decision of the local officers ane ae the entry for cancel- | 
lation. : 

The entryman has appealed, alleging that your office erred— 


In refusing to pass upon the sufficiency of the notice issued and served in anaes | 
“cause, said notice having been issued and served prior to the action of the Commis-- — 


sioner in closing the former contest of Palmer v.. Harrison for prior settlement, | 
involving the land in controversy. ; _ ae 

This allegation has reference to the fact, shown by the record (supr ih), 
that iotice of contest in the case of Slogan: ». Harrison was issued 
(November 4, 1896) before your office had finally closed the contest case 
of Palmer v. Fas rison. When the case came up for hearin g before the 
— local officers, counsel for the defendant filed a motion to dismiss on. 


this ground; ‘but the motion was overr ‘uled, and the hearing proceeded. 


~ When the case was brought ou Peppa petgne your ottice the defendant 

contended that, _— 

all proceedings in this case. seatant Harrison, including the issuance of contest — 

- notice and trial December 19, 1896, were without jurisdiction, and defendant's 

motion to dismiss should have been sustained. . : a 
It is to be observed that at said hearing, notivithstanding the objec- 

tion thus raised, counsel for the defendant continued to take part in 
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the proceedings, cross ‘examined the contestant’s witnesses, examinea 7 


the defendant and his witnesses, and has based his appeal to your office, — s 


and from your office to the Department, upon the merits of the case (as. 
“ well as upon. the question. of jurisdiction). The defendant Harrison | 


had never appealed from the local officers’ adverse decision of Novem- 


ber 8, 1895—a year, lacking four days, prior to the issuance of notice of 
_ the hearing between Harrison and Slocum; hence his rights were in no 
way prejudiced by such notice; nor does he even allege such prejudice. 
The question thus raised is pur ely technical. 
The Department held, in the case of Mott.». Coffman (19 L.D. , 106): 

A-case will not be remanded. on objection to the notice, though such objection be 
well grounded, where the defendant appears, participates in. the trial, and appeals, 
asking fora judgment on the merits of the case, and no prejudice i is shown. 

: The case at bar is: analogous, in principle, to the case above cited; 
and the ruling therein. enunciated warrants the assumption of depart: 


- mental jurisdiction in the case here under consideration—not perhaps | 


under strict. rules, but. certainly in the exercise. of | administr ative 
. authority. a ae aS ; 
It appears proper, ther efor e, to et 7 ‘a consideration of the ¢ case : 


7  wpon its merits. ot 
~The testimony taken at the fiearing: ng ed that Hanson ‘at one 


time had a shanty, part. dugout and part boards,” upon the. land; 
that upon the adverse decision of the local officers in the case of Palm er 
vy. Harrison he drew the board portion of the shanty off the land and | 


‘ left. it-at the side of the road for awhile, after which he drew it upon 


| his sister’s claim. According to the defendants testimony, he left the _ | 


land “in the fore. part of July, 1894,” and remained. away until “the 
last Monday in August, 1896.” He States further that pon his return | 


he broke about one acre of the land, cleared out a well that Palmer _ 


had dug, and partially repaired a sod- house that Palmer had left on. | 
the land, one end of which had. fallen out. In this house, which by 
the descrintion must have been uninhabitable in wintry weather, Harri- 


son alleges that he established residence. He slept there a few nights, — 


upon or under bedeclothing which he borrowed for the purpose and 
returned to its owner the next morning; and the food he ate upon the. 
land was cooked for him before he took it. there. It is clear from his 
own testimony that his sleeping and eating upon the land were solely 
for the purpose of making a merely colorable compliance | with the 
. requirements of the homestead law, and that he never re-established 
(if indeed he ever actually established) residence upon the land, 
The decision of your office is correct, ancl is hereby affirmed. 


ee 


Magrnras s. FRATHERsTonn, 


_ Motion fon review of deparnontal decision of September 30, 1898, - 
: 27 L. D., 476, denied Dy Berolehy et ea? 23, 1899, alae 
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INDIAN LANDS—-ALLOTMENT--PROTEST. 
ELDORADO Woop AND FLUME Co,’ 
A protest against the allowance of an Indian allotment justifies a hearing, where it 
is shown that said allotment, as applied for, covers land included within the | 
. occupation, enclosure, and exclusive possession of one who in good faith has 


placed valuable i improvements thereon, relying on a school indemnity selection . 
' that subsequen tly prov ed i invalid. . 


Acting Secretary Ryan to ths Oo sitiastanes of the General Land Office, 


%, CW. Y. DD.) oy January aay 1899, re :"* (H. G.) 


The Eldorado Wood and Flume Company, a corporation, appeals a 
from the decision of your office of March 11, 1896, refusing its applica- 
_ tion for « hearing upon its protest. filed ag aie the. approval of the 
Indian allotment applications filed November 6, 1893, numbered respec- 
‘tively 10 and 13, by Maggie James, for her minor child Ehuey James, 
and Capt, Pete Mayo-Pin-now-now, Indians of the Washoe tribe, for _ 


» the N. 4 of the SW. i of Sec. 35, nid. tile N. 4 of the SE. 4 of See. 34, 


T, uN, BR. 19 E., M. D..M,, and the S. 4 of the NW. 4 of Sec. 35, snide 
the S. ot the NE. 4 4 of Sei: 34,7. 1L N., BR. 19 E., M. Do M.,, in the 
- Sacramento, Oalitorni, land district, as to stich portions of said allot- . — 
- ments as conflict with the claim of said company to the SE. 4 of the | 
" NEV 4, the N. $ of the SH. 4, the E. 4 of the SW. 4, the SW. 4 of the 
~ SW. + of Sec. 34, and the SW. 4 of the NW. 4 of Sec. 35, T. i1 N., R. 
195, ok which tracts last mentioned the State of California made Slee: . 
tion on October 15, 1875, in said. land district, in lieu of an alleged 
deficiency of school Taus in fractional township 3 north, range 2 east. 


| ” These tracts were sold by the State to one A. A. Terry, and by mesne _ _ 


conveyances, in the nature of assignments of the certificate of pur- 
chase and by quit-claim deeds, were transferred to the said Eldorado 
Wood and Flnme COME the ae conveyance being dated J anuary | 
31, 1877. 
Prior to the selection of the said tr acts by the ‘State of California, ah 
party occupying said lands without any apparent claim or color of title 


_- thereto, except possession, occupancy ant improvement, sold his posses: EF oa 


Sory rights to the company. 

June 8, 1885, the State’s lieu selection. for such tracts, Geaibialy 
deser ibed, was canceled, for the reason that the basis on which it was . 
made bélon ged to the State, thus rendering void the selection of lands. 
taken in lieu thereof. The protest, which is duly verified, asserts that 
the corporation remained in ignorance of the rejection of the. State’s - 
selection, and continued to pay interest to the State upou the unpaid 


- portion of the purchase price up to the year 1891. These payments were 


irregularly made at different intervals, the longest of which was four 
years. One-fifth of the purchase money was paid at the date of the > 
| purchase from the State by the nee ASME NOES of the certificate of 
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7 purchase chereion: The miprovenients purchased : and made by said 

- company amount to several thousand dollars, the main expenditure for 

which was made upon a tract adjoining the tracts i con aun a 
Indian allotment applications. | 

June 5, 1894, the State of California filed a new selection for the. same 
land as that included in the former rejected selection covering the tract 
that the protestant corporation claims, and this selection was presum- 
ably induced by the said company. 

November. 6, 1893,. when these ailounieae te were filed, a. 
portion of the TnOls filed on had been in the possession of the lessee — 
of the Eldorado Wood and Flume Company for fifteen years. Although 
the State selection had then been cauceled for nearly eight years, the 
company had paid interest:to the State on its. assigned certificate of 
purchase for five years after such cancellation. - The failure to pay 
additional interest up to the time of the notification of the filing of the — 


eo Indian allotment. applications may be accounted. for from the fact that _ 
_. the interest theretofore had been paid: at irregular inter vals and only 
7 whenever demanded. 


Your office refused the application of. the. said: Eldor ado. Wood and 


“eo finine Company for a hearing upon the protest against the Indian allot- 


ment applications, substantially upon the following grounds: (1) The 


company has, by reason of its occupancy, acquired no rights to the land | 3 
as against the United States, and can only hope to obtain title thr ough 


_ its grantor, the State of California, which has_ applied to make a new 
selection of the tracts. claimed by the company, in lieu of deficiency in 


& Sec. 16,/T. 9 S., RB. 30 E., reserved for forest purposes; (2) The State: 


—. has no tient to ti6: land as against the Indians who have applied for. | 


allotments; and (3) At the time of the filing of the Indian allotment 


_ applications the land was not so “appropriated” as to render it not sub- 
ject to allotment. Your office also rejected the application of the State 


= oe California to make indemnity school selection for the same tracts. 


A motion for review of your said office decision was filed, which was. 


| denied by your office decision of March 16, 1897. ec phipaaniae this 


motion were several affidavits made by officers of the protestant com- 
pany, its lessee anda surveyor. They are to the effect that the improve- 


ments upon the tracts covered by the company’s claim are of the value ~~ 


of at least five thousand dollars, and that the Indian applicants have 
‘made no improvement thereon, with the exception of a shanty worth 
not to exceed fifty dollars, which was erected with the consent of the 
lessee of the company outside of its enclosure. As the only charge 
contained in these affidavits which presented new matter was that the 
Indians had not occupied the lands in question nor cultivated and 


improved the same, your oftice held that such an allegation was.equiva- 


‘lent to au allegation that. they never made settlement on the lands | 

sought to be allotted as required by law (act of February 28, 1891, Sec. 
4, 26 Stat., T9+4), and that as it appeared that the shanty on said. tract, - & 

a even thongh erected without the enclosure of the Comey. and with 
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the knowledge and consent of-its lessee, was presumably used as a resi | 
dence, there is some doubt about the sufficiency of the charge of non- | 
settlement. However, your office beld that it had no jurisdiction of 
: such. charge of non-settlement, as the departmental circular of June 
13,1896, defining the jurisdiction of your office and of the Indian Office 
in Indian allotment cases, provides that “the action of the office of. 
Indian Affairs on said allotments shall be conclusive, so far as the 
General Land Office is concerned, as to whether the Indian was a set- 
tler upon said land,” and for the reason, apparently, that the matter 
- was within the province of the Indian Office, and not under the juris- 
diction of your office, the application for a hearing, based on the affida- . 
vits filed with the motion for review, was denied, as well as. the motion 
itself, which was based upon alleged errors in | the former decision of 
your palee: . 7 
Another, a homestead. applicant for some portion of the tracts” 


involved, Henrietta E. Barnes, has withdrawn her application for a . 


hearing and also her appeal from the action of the local office in rej ject- 

ing her application, and her rights need not be considered herein. - 
At the time of the purchase of the tracts described from the State by 

the predecessor in title of the corporation protestant, the lands had » 


been merely selected by the State, and nearly ten years elapsed before | . 


action was finally taken by your office rejecting the selection. ‘The 


' title has never passed from the United States to the State of California _. 


for any of the lands in question, and the State never had any.title or 
right to a title to convey. It appears to have been the practice in that | 


State to make selections and then dispose of the lands without await- 


ing the action of your office in confirming or rejecting such seléction, a 
practice probably caused. by the length of time necessarily consumed i in 
determining the right of the State to such lieu selections. _ a 
It must be assumed that the corporation took its certificate of ‘pur- 
chase for the tracts with full knowledge of the situation and the power 
vested in the land department to withhold approval of the selection 
“under which the purchase was:made. The-right of your office aid of | 


this Department to disapprove of the selection of the State is unques- 


tioned, and it is only after the lands selected have been approved or certi- 
fied to the State, that purchasers from the State are pr otected by force ot 
the-act of March 1, 1877 (19 Stat.,267; Durand v. Martin, 120 U.8., 366, - 
869). It is not contended by the protestant cor poration that this wet 
.- affords it any protection, nor that it was necessary to give it notice of the. 
_ rejection of the selection by the State of the lands in question. The lack 
of notice to the corporation is relied upon only for the purpose of show~ 
ing its. good faith. Its officers paid interest on the purchase money for 
_ five years after the rejection of such selection and were ready to. pay 
the residue under the contract of purchase as it accrned, upon demand, _ 
as they had always done. At the inception: of the pur chase from the ° 
State of the tract in dispute, one-fifth of the purchase money was paid, 
_. and the corporation in good faith also purchased the improvements of 
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the former oceupants. Tt rested. secure “for. about s seven years i in its ; 
ignorance of the action of your office rejecting the selection of the 


State, and when apprised of the filing of the Indian allotment applica-'— | 


tions, sought to have the State make a new selection for the lands, 
which was accordingly done. The officers of the eorperayon evidently 
es upon the right of. the State to the lands. | 

It must be borne in mind that the State selection was certified to by 
the local office as not in conflict with any adverse right, and until the 
action of your office nearly ten years later, it might reasonably have 
been hoped that the State would be able to éamiplote its title. _ 

The. protestant was recognized by the State as a purchaser, and its 
good faith is manifest.. It-has also sought to obtain title by procuring . 
the State to make a new selection embracing the lands in question, — 
and this selection was rejected because the Indian allotment applica- _ 
tions had intervened. It is true that these applications were made for 

lands not covered by an entry at the time, but the occupation, enclo- 


sure and improvements of the corporation. and its lessee were then open 
and well known. In the technical sense of the word, the tract may... 
not have been lawfully appropriated at the time of the allotment appli- 
- cations, but it was in a sense actually appropriated by the occupation, fo ie 4 
. enclosure and exclusive possessiou of the portion enclosed, which cov. 
ered the main body of the land in question. The rights of the Indian =~ 


. applicants should be protected as fully as those of other claimants to 


the public lands, but they can not be permitted to seize upon the fruits — ee 


of the labor and expenditure of others, made under an honest belief ef 


that their tenure would ripen into a perfect: title; to permit this tobe . 
- done ina case like this is represented to be, would shock the moral — 


sense and do violence to the spirit and intent of the -publie land es | 
- Williams v, United States, 138 U.S., 514. | 
The foregoing views are based. sual upon the allegations of the: 
protest and the supplemental affidavits filed in support of the motion ca 
forareview. Their truth is assumed only for the purposes of j inquiring _ 
whether or not a hearing should be ordered. They show sufficient: 7 
ground for such an inquiry, at which the State of California, the pro- 
testant, and the Indians, represented by their proper agent and by 
attorney, should appear. The proceeding is one begun for the purpose 
of securing a hearing before the approval of ‘the allotments. 

Your office will direct a hearing to determine the issues presented by 
the protest of the company-and the affidavits accompanying the motion - 
for a review of the decision of your office. So much of your. office 
decision as confirms the selection of the.State is affirmed, but so much 
thereof as rejects that portion of the selection of the State conflicting: 
with the Indian allotment applications is vacated, and the selection of 
the State as to the tracts last mentioned will be neuen oe pending 


7 : the result of the inquiry ordered herein. 


Transmitted with the papers in the case. are the homestead entey e; 


7 : - ‘papers: of Lewis Mga fled August 21, 1896, for the S. S$ of the SW. 
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£ of See. 34, and the SE. + of the SE.4 4 of Sec. 33, T. 11 2 NR. 19 E.,. M. 
| D. M.,in the same land district, which includes a portion of the tract’ 
claimed by said corporation protestant, but which does not include 
lands in either of the said Indian allotment applications, In order to 
- avoid w cireuity of action, and to fully determine the rights of all of the 
parties, Cameron will see be cited to appear at such hearing. The 
application of the State to select lands, a portion of which is einbraced 
in the entry of Cameron, was prior to his entry, and was awarded to 
the State by your office decision in this case, without notice to this — 
entryman, as. your office decision was promulgated prior to his entry. 
He must be afforded an opportunity to be present at such hearing. ; 
| It does not appear what action has been taken in this matter by the - 

Commissioner of Indian Affairs, but in any event the circular of June 

| 13, 1896, cited by your office, BOG: not affect the ahora of the Seare- 
tary of. the maverion 


| . MINING CLAIM—PLACER aS ATENT—ADVERSE—LODE WITHIN PLACER. 


Norra STAR LODE. - 


The. statutory provisions relative to adverse proceedings apply only. to. cases: where 
there are adverse claims to the same unpatented. ground, hence a suitinstituted by 
a placer patentee against a lode claimaut for land included in the placer patent is 
not au adverse proceeding within the purview of the statute, and the j udgm ent ren- - 
~ dered therein can not be accorded the conclusive effect which attaches to a judg- 
ment rendered in an adverse proceeding such as is contemplated by the statute. | 
~ Whether all the land embraced in a lode location within a patented placer, such | 
- location, having been after the placer location. but before the placer application,» 
is excepted. from the placer patent, or only the known lode or vein and. tweuty-five . 
feet ou each side thereof subsequently entered by the lode claimant: Query? — 
Where it is held in 4 judicial proceeding; though such proceeding may not be of 
the adverse character contemplated by. the statute, that all of the land embraced _ 
in such a lode location is excepted from the placer patent, and that such excepted | 
_ land, not included in the lode entr y, is public land open to exploration, and awards 


_ the sume toa subsequent lode claimant, as against the placer patentee,and said 


patentee acquiesces in such judgment, and ther eafter, having due notice of proceed- 
ings before the Department by such lode platnant to secure patent,makes no 
Obj ection thereto, the patent may go in accordance with the judicial award. 


Acting g Secretary Ry yan to the Commissioner of the | General Land Oftes, o : 
(W.V.D) | ddnuary 23,1899. . 


The record in this case discloses the following facts: | 

October 15, 1878, John Noyes and others located what has since’ 
been known as the N oyes placer mining claim, and December 17, 1878, 
made application for patent therefor, “thereafter obtained the allow: 
ance of mineral entry thereof (No. 511, Helena, Montana,) and received 


7 patent for the ciaim J aly. 28, 1880... ‘The olan contained the following | 7 


res ervation: 


That should any vein or lode of quar bz, .or other ese’ in place, heaving gold, icse: 
cinniabar, lead, tin, copper, or other valuable. deposits, be claimed or known to exist ° 


-. within the above described premises at the date hereof, the same is aprons excepted 


7 and excluded from these Dee 
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: December 2, 1878, after the flogation of the placer ‘claii: but bee 
the application for the placer patent, the South Star lode claim, fifteen - 
~ hundred feet in length and three hundred feet in width—one hundred ~ 
and fifty feet on each side of the vein or lode, was located chiefly within 
the boundaries of the Noyes placer. November 2, 1886, Samuel Ayotte, 
Maxime Lalande and another person, made application for patent for 
said lode claim, describing it as fifteen hundred feet in length and fifty 
feet In width—twenty-five feet. on each side of the vein: or ee) and 
entry thereof was allowed September 1, 1887. | 
_ November 28, 1890, your office, in due course of proceeding, held the 
South Star anty for cancellation on the ground of conflict with the - 
patented placer claim. The South Star applicants appealed to the 
Department and also instituted suit in the local court to obtain a judi- 
cial determination of the rights of the claimants, respectively, to the 
ground there in controversy. The complaint filed in that suit. asserted 
ownership and right of possession, as against the placer claimants, to 
the premises described in the application for the lode patent, being 
fifteen hundred feet in length and fifty feet in width as aforesaid and a 


part of the South Star lode claim as originally located. . The Depart: ofa. 
ment. suspended the appeal from your office decision 1 to await the result — 


of the suit in court, 


April 14, 1893, jndenenoee Was. senders by the court 1 in tavor of the oe 


. South Star claimants for the lode claim described in their complaint, 


and patent therefor (fifteen hundred feet in. length and fifty feet in Ss 


width—twenty-five feet on each side of the. vein or lode) was awarded — 


them by departmental decision of March 12, 1895. ene Star ae — 


20.0. D., 204). | 
January 1, 1888, more than two years after the Mer for patent 


to the ‘South Star ede claim, that portion thereof as originally. located, _ 
lying within the limits of the placer claim and north of the South Star _ 

claim as applied for and patented, was. located by Frank Clemens as 

the North Star lode claim. Clemens thereafter conveyed the North 


Star claim to Samuel Ayotte and Maxime Lalande, -two.of the South — 
Star claimants, who December 19, 1889, made an amended location of a 
the North Star and January 3, 1390, made application for patent there- 


- > for at the local office. Dane the peticd of publication the owners of _ 


the patented placer alleging title under their patent to the ground 
covered by the North Star location and application, filed in the local 
office April 11, 1890, what they termed an adverse, and instituted suit 
_ thereon in the local court. In this suit judgment was rendered May 5, 
1893, in favor of the North Star claimants, and December 16, 1895, | 
mineral entry of that claim was allowed by the local officers. 

It was not claimed in the court proceedin gs that the vein or lode ‘in 


-. the North Star claim was “known to exist” at the date of the applica-— | 


- tion for the placer patent, but the contention of the North Star claim- — 


= ants a that all the surface oe embraced within the South Star. 
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claim as originally located was by virtue of that location aad by opera- — 


tion of law, excepted from and carved out of the placer patent; and _ 


that by reason of this exception from the placer patent and the subse- 

quent entry by the South Star claimants of a portion of the excepted — 

ground containing the South Star lode or vein, the residue of the 

- excepted ground (of which that now in controversy is part} was at the | 
_ time of the discovery and location of the North Star lode subject to — 
«. Jocation and purchase by anyone discovering a vein or lode therein, 


This contention seems to have been sustained by the local court in the +2 


suit against the North Star claimants and to have been followed by 
_ the local office in allowing mineral entry of the North Star December 


16, 1895. 


June 8, 1896, your. office, having before it for soncdetation all the ; 
papers in the present case, including a copy of the record of proceed- — 
ings in the local court, held the North Star entry for cancellation on — 
the ground that the existence of the vein or lode upon which the same . 


is based was not known at the date of the application for the placer 


patent; that a lode within a patented placer can not be located or 
patented upon a discovery made subsequent to the application for the 
placer patent, and that no surface ground was excepted from the placer 
patent except as an incident to the known South Star lode. _ 


-. From this decision the North Star claimants have appealed to the ts 


- Department and in their assignments of error and argument they pre- 
sent practically the. same contention that was urged by them in the 


local court,.viz., that the entire South Star claim as originally located 


(three hundred "feot in width) was excepted from the patented placer, 
absolutely aud forever, and that the portion thereof -not included in the | 
South Star application, entry and patent, was open to location and a 
chase at the date of the North Star location. 

‘The so-called: adverse claim and suit of the placer pateuteess were 


intended to bein conformity with sections 2325 and 2326 ot the Revised : 


_ Statutes, which, asa part of the proceedings to obtain patent to a min- 


| ing claim, pr avide for judicial determination of the possessory right to _ 


. ground eabrseed in eonflicting mining claims. ‘These proceedings 
were commenced prior to the decision (April 28, 1890) by the supreme 
court in the case of Iron Silver Mining Co. v. Campbell (135 U.8., 286), 
and, presumably, upon the theory that it was incumbent upon the> 
_ placer patentees to take such action in order to protect their rights — 
- against the application of the. North Star lode claimants. In the case — 
cited, however, the supreme court held that the statutory provisions 
relating to adverse claims apply only where there are adverse claims to. 
- the same unpatented mining ground, and that they do not apply to one 
who “had himself gone through all the regular proceedings required — 
to obtain a patent for mineral land from the United States; had estab- 
- lished his right to the land claimed by him, aud received his patent. Bat 
The suit instituted in the local court by the placer patentees against 
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the North Star lode slaimaite was, thier efore, sot: an saver se pr roceeding - 
within the purview of the statute, and the judgment rendered ther ein, — 
- while entitled to great respect, can not be accorded the conclusive | 
effect which attaches to a judgment render ed i in an adver se proceeding 
such as is contemplated by the statute. 

~The principal question arising upon these facts is: Is the: ground 
embraced in the North Star claim publie land of the United States and 
as such subject to present disposition by the land department, or did. 
the title thereto effectually vest in the placer claimants. upon the issu- 
ance of the placer patent? That: question could probably be. deter- 
mined ouly by inquiring whether the entire surface area of the South 
Star claim as originally located, was absolutely and forever excepted 
from the placer patent by the provisions of section 2333 of the Kevised 
‘Statutes. See Elda Mining and Milling Go. v. Mayflower Gold Mining 

Co. (26 L. D. , 573) and can May eee and Teasing Co. 0. ‘Wallace | 

(27 L. D., 676, 679). 7 * 

The difficulties in nae a eoirent solution of this ceation are 


such that the Department believes it better to withhold a decision a 


_ thereof until a case is reached wherein the opposing views and argu-— 


ments are fully presented, so ) that the decision may be based. upon. fal = 


consideration thereof. | | 
_ .-If the title to the ground for which 1 patents is here sought effectually | 
: ‘vested i in the placer claimants upon the i issuance of the placer patent, — 
they are the only persons who will be injured or who can complain ifa 


- Jode patent is now issued to ue North, ae claimants for ae same e a 7 


ground. : 
‘The placer claimants, however: seem to have oe in the fade: 
- ment of the State court rendered. against them in their suit against the 


North Star claimants; and. although having fall notice of. this proceed- 


- ing in the land department, they are making no objection to the issu- 

ance of patent to the North Star claimants, and are. not contesting the 
— jurisdiction or authority of the land department in the premises. Under | 
these circumstances, the decision of your. office is reversed, andthe : 
North Star mineral entry will be passed to patent, if the claimants are | 
otherwise entitled thereto. 

A paper is found among the files ich purpor ts to be an adverse 
slain against the North Star application, filed by Robert M. Cobban - 
and William F. Cobban, claimants of the Midnight lode. Whether this 
adverse claim was filed in time, and what, if any, proceedings have 
been had thereon, are matters which have not beeu considered, but will 
be left to the disposition of your office. 
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_ PROCEEDINGS ON SPECIAL AGENT’S REPORT—NOTICE. | 


JOHN C. MILLER, 


‘By the circular of July 31, 1885, directing the manner in which notice of proceedings 


- - on a special agent’s report shall be served, personal service; if the claimant can 


be reached, together with notice by registered mail is requisite to confer juris- = 
- diction. | 
The case of United Siateee: Uv or 18 L. D., 161, modified. 


Acting g Secretary Ryan to the Commissioner. of the Gener al Land Office, 7 
(CW. V.D.). | January 24, 1899. - (CW. A, E,) | 


September 24, 1883, George H. Miller made timber land entry for the - 


SW. 4 of Sec. 29, T. 24 N., R. 5 E., Olympia, Washington, land district. 

3 After due notice, final: pr oof and pavient were made and final certifi- — 
cate was issued. | 

June 25, 1886, a special agent of the General Land Office reported 

that | | | | 

this tract is in my opinion underlaid with coal. Coal veins of thie New Castle ain 

on Sec. 27, just south, run north. There are indications of coal all along coal creek, | 

which runs through thie tract. Very hilly, rough, and preanrious ak Covered . 

with a fair growth of fir timber. 

- August 20, 1886, your office held said a for sapeellation upon this 
report, and directed the local officers to notify the claimant that he 
would be allowed sixty days in which to apply for a hearing to show 
cause why his entry should be sustained. 

In accordance with these instructions, notice was sent by Sep istered: 


ee etter to the claimant at the address given by him at the time of mak- 
ing his entry and this letter was received and receipted for by John CG. _ 
Miller, a minor son of the claimant. The report of the special agent. 


| showed that the claimant himself was in jail at that time under indict- 


- ment for murder. 


_ No action having been taken by the claimant within the time allowed, | 
the entry was sanosled by your office letter of November 23, 1886. 
_ November 25, 1890, Thomas J. Mullarkey filed coal declaratory state: 
ment for the land in question, and on J anuary ab, 1891, Alfred ¥F. 
Germain made homestead entry thereof. 

August 11,1891, after due notice, Germain submitted final commuta-. 
tion proof, ad Mullarkey protested, alleging that the land is more valu- — 


able for the coal it contains than for agricultural purposes. A hear- _ 7 


-Ing was had, and resulted in a finding that the land did not contain 
any valuable coal, whereupon the protest of Mullarkey was dismissed | 
by the local officers, On successive appeals, the action of the local — 
‘office was affirmed by your office on November 12, 1892, and by the. 
Department on February 19, 1894, thus, in effect, establishing that the 
charge made by the special auent against Miller’s entry, and upon | 
which it was canceled was untrue. 


ay 29, 1896, the local officers served notice on Germain, requiring = 
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| him to complete his entry by payment for the land, on the pr ‘oof sub- 
mitted by him, bat’ 1b cloes not. appear that he has u complied with | 


this order. 


2 February 6, 1897, J ohit C. Miller, a as din arsteaton of Geor ge H. ‘Mil 

. ler, deceased, filed an application to have the timber Jand entry of said: 
George H. Miller reinstated, and the homestead entry of Germain cal. . 
celed. we | 7 | 

It is alleged in this application that at the time the hearing was - 
ordered on the report of the special agent, the said George H. Miller 
was confined in jail, in King county, Washington, charged with murder; 
that on account of this legal detention he never.received notice of the 
hearing; that he remained in jail until late in the year 1888, when he 
was released, his health shattered and his mind seriously impaired ; and — 


that he lingered in this condition until July, 1594, when he died. - 
. This application was denied by your office for. the reason that notice 


of the order holding said entry for cancellation and of the right of the 
-entryman to apply for a hearing was sent to his last known address, by 
- registered mail, on August 30, 1886, and was received and receipted for 
on the following day by J afin C. Miller, then a minor, who, it appears, - 


_. 1s the son of said entryman and the same person who now, as adminis- | 


trator is applying for the reinstatement of the entry. | 
From this action of your ‘office the applicant has appealed. 


This vase involves several questions in regard to the ‘proceedings | 


“upon a special agents report, and a brief preliminary examination of 
those proceedings would not be out of place.’ 
_ For many years the Department has employed. ance Aventis 7 ; 
| investigate and report upon entries in order to prevent frauds upon - 
- the government. At first, these reports were accepted by your office 
as final, and an entry was canceled upon an adverse report wen ous 
_ giving ‘the eutryman an opportunity to be heard. | , a 
In “The-Le Coceq Cases” (2 L. D., 784), however, the Department ‘put. 
an end to this practice, and directed that thereafter no entry should be. 
: canceled ob a special ag ent’s report until the entryman had been given — 
an opportunity to appear and defend himself. Your office then adopted. 
the practice of holding the entry for cancellation upon the report and 
directing the loéal officers to appoint a day for hearing and notify the 
entryman thereof, the burden of proof being thrown upon him. Inthe 
case of George'T. Burns (4 L. D., 62), it was directed that thereafter in 
hearings ordered upon a special agent’s report the burden of proof 
should be upon the goverument. No change, though, was made in the 


-_-practice of immediately holding the entry for cancellation upon the. 


report. 
By circular of July 31, 1885 (4 L. D. 503), the dite of ordering 


- hearings aS a matter of course and without: application, in cases of 


_ entries held for cancellation on special agents’ reports, was discon- — 
tinued, and i was directed that uno cere when. ¢ an entry was SO ) held 
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for cancellation the entry man should be allowed sixty days, after due 
_ notice, in which to appeal to the Secretary of the Interior or to show - 


cause why the entry should be sustained. This circular was amended — | 


May 24, 1886 (4 L. D. , 545), by striking out the alternative of direct 
appeal to the. Secretary, since which time there. has been . no further 
‘material change in the practice. | : 7" 
In the case of Henry ©. Putnam (5 L. D. 99,) an outline of the pro-| 
ceedings upon a special agent’s report was given, as follows: 


When from the report of a special agent it appears that an entry is famauloue: or 
from any other cause its validity should be enquired into, such entry should not be ~ 


canceled upon the report of the agent or the testimony accompanying it, but should. 


be held for cancellation, and the entryman should be notified of such action and . 
allowed sixty days in which to apply for a hearing to show cause why the entry 
should be sustained; and if it appears from the report of the special agent that the 
entry has been transferred, the transferee shall also be notified as well as the origi- 
 nalentryman. If atthe expiration of such time the claimant fails to apply for a 
hearing to show cause, the entry should then be canceled. ‘by the action of your- 
office. But if in response to such notice, the claimant offers’ to show canse why the 
entry should be sustained, a hearing should be ordered, at which the governmeut 
should offer proof to sustain the allégatiou that the entry is illegal or fraudulent 
before the entryman: shall be required. to present his defense. Such. hearing isa | 
proceeding de novo, at which the register and receiver should not consider the ex » 
parte testimony contained in the agent’s report, but in all such cases where the entry — 
has been regularly made and final certificate issued, the burden of proof is on the 


government, and it. will be required to establish the truth of the charge at the = 


time of the hearing by the examination of the special agent. or such other witnesses 
as may be produced, so that the entryman may have the oppor tunity of cross exami- 
nation as allowed by law. 

Itis doubtful whether the special agent’s report ecru Miller’s entry | 
stated facts, as contradistinguished from mere opinions of the agent, — 
sufficient to warrant the cancellation of the entry, even if they nad | 
‘been admitted to be true, but apart from this, the question arises as to 
whether Miller was: properly notified of the charges against his entry | 
and given due opportunity to make defense against the same. 

As the proceedings’ on the reports of special agents are required to 


be conducted in accordance with the rules of practice prescribed for ~ 


contests so far as the same are applicable, and as it has been held that 
. notice by registered mail in contest cases is not sufficient to confer 
| jurisdiction, it follows that jurisdiction is not acquired i in these proceed- 
ings where notice is. served by registered mail, mbes it is so provided 
in Some special rule. - 
| It j is considered by your office fae special withoniey’ 1S found in the 
circular of J uly 31, 1885, supra, which provides that: 
Notice to claimants will be sent by registered letter to their last known ioe office - 
address, and the return letter receipt (or returned letter) walt be transmitted to this 
office with register and receiver’s report. 


Notice will-also be served personally if claimant can be rencliea. and registers and 
_ receivers and special agents will take every precaution to see that notice reaches the 


party or his attorney, aiid to PEORCTNG and transmit the evidence of service, orof 


oe to procure service. 
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der the terms of this circular, notice by registered letter to the jaa ae 

known address and personal service, if the claimant | can | be > reached, a 

are equally important and equally necessary. a aia 
In the case of United States. v. Dana, (18 L. D., ,161), it was anid: 


That part of the circular qu oted, which provides that notice will be served. person- 
ally if claimant can be reached, and enjoining on registers and receivers and special 
agents that they shall take every precautiun to see that notice reaches the party or 
his-attorney, is merely directory, and is not a limitation on the manner of notice, as ~ 
therein before provided. 

This statement was not necessary to the decision in that case and | 
overlooks the letter and spirit of the rule and the superiority of personal 
service, where claimant can be reached, as a means of imparting infor- 
mation of the action taken and about to be taken on the special agent’s 
report. The quoted portion of the decision cited will not be followed. 

Here the report of the special agent affirmatively showed that the 
-entryman was not at home, but was in jail, charged with murder. It  — 
was known therefore that he could be reached and yet no effort was 
made to serve notice upon him personally. It.is true that the regis- 
tered letter containing notice was received and receipted for by his 
~ minor son, but it is not shown that this minor son was acuae au the : 

request of the father or.with his knowledge. | 


‘It appears. then, that the claimant was never. ee served with oe 


notice of the action of your office. Your office decision is accordingly 

reversed, and you are directed to instruct the local officers to call upon 

ee: Germain to show cause she his eae should not be canceled and the 
oe entry of Miller reinstated. | | Ate =. 


| APPLICATION TO ENTER—ADVERSE CLAIM. 
Murpay v, Prerce, 


An application to sniae presented { in aokond anes with an agar of the lea offi ce at a a 
time when on account of the press of business it could not be acted upon, and on 
which: the fees were ‘tendered in a reasonable time, confers upon the applicant a E | 

right superior to that spauied under a subsequent entry of the land by another. 


| Aen Secretary Ryan to the Commissioner of the General Land Office, 
—(W. Y. Dz) January 23, 1899: os (L. L. B.) 


On December 26, 1893, Clarence L. Pierce made homestead entry for 
the NE. + of See. i: T. 25 N., &.3 W., Enid, Oklahoma, — } 

January 26, 1894, Francis E. Murray filed “oontent against sald ee 
alleging sotiloment on the L6th day of September, 1893, and claiming - 
priority of right by reason of his said settlement. 

This was the sole charge in the affidavit, except that he applied to _ 
enter on December 26, 1893, The record shows that. this application 7 


to enter was re) jected because of the prior entry of Pierce inade « on the: z= 


same day. 
» The hearing. was finally reached J anuary 10, 1895. | Praacls 5. Mur- | 
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pay was introduced, and. after stating his name, age, residence. and 


—-. ogeupation, and that he had been sworn, counsel for the defendant 


objected to the introduction of any testimony on the material charge, 
- and moved to dismiss the contest because the contest affidavit did not | 
— contain sufficient facts to constitute a cause of action, for that the charge 
was prior settlement, and the settlement was alleged to have been made 


more than ninety anos prior to the entry of Pierce. ‘The notice of con-— 7 


- test recited the same charge, | 
- The motion was overruled, and the evidence at the hearin @ showed 
that the contestant had actually applied to make entry on the 12th of 
- December, 1893, within ninety days from his alleged. settlement. 

His said application of December 12th was made in virtue and under a 
the provisions of the following order made and sigued by the register 
and receiver of the said land office, and conspicuously oe ‘on ‘the 


_land office door. 


Whereas there are about 7 7,248 quarter Sentions of land. subject to entry in this dis- | 
_ trict, and whereas up to the close of business on December 5, 1873, there have been | 


_ acted : on by. this office 6,589 applications to wit: 5,142 homestead entries, 1,168 
rejected and suspended applications, 287 declaratory statements, 34 applications to — 


- make second entries, and 18: applications to amend, and whereas only 10 days, includ- 
ing this day remains before the expiration of the 90 days allowed by law for those 


to file their applications who claim settlement. on September 16, 1893, and whereas _ | 


there has lately been issued by this office for the convenience of the people 1,822 : 


numbers 925 of which were called up to the eros of business on Dec. 5th, now 
therefore: 

It is ordered that those wie have received amber ieeaeiit thambelves as usual at. 
the Land Office and will be disposed of at a rate not to exceéd 200 per day. 
Beginning on Monday the 11th inst., in addition to the numbered line the register a 

will receive the application of all those who have not been numbered, swear the 
par ties to the affidavit if desired, and stamp upon each application. the day, hour 


and minute or fraction of a minute at which it is received. The application will ~ : 


then be kept ig the Land Office and considered jiled as of the time itis stamped and will be: 
acted upon in its order. . The applicant ealling after the 15th inst., if necessary, to’ 


-. pay his money, and- get his receipt, as the law only requires that the application 


shall be presented within 90 days by this process: every possible application can be ~ 
- received within the 90 days and no right be lost to any applicant. The result shows — 


. that more applications will have been acted upon by Dec. 16th than there are quar-. | 


ter sections subject to entry, but lest the fact that there are more applications than 
there are tracts subject to entry may impair the right of some person who has made 
: settlement, the above method i is adopted out of abundance of caution. 

‘The record shows. that in obedience. to this order Murray presenta 
his application aud swore fo his homestead affidavit on the said 12th of 


December, 1893, and left his entry papers in the hands of the local _ 


officers. This was a full compliance with Said order. 
But the register and receiver in their opinion, waneren they awarded 
the superior right to Pierce, say: = a3 


~ They (referring to applicants ‘under this or dian) were s notified ‘iia this was simply 
done in order to give every one au opportunity to file his application, before the 
expiration of ninety days, and that all pai ties must see to it that they responded aso. 
their numbers-were. called, so as pay oun fees ane commissions: and. have their — | 
applications acted upon, 3 - * , 
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: that this epoiane failed to respond, althou gh his number was repeat, : 

edly called prior to December 16, 1893. 

_- Mr. Whittinghill, the attorney for Murr ay, testified that as cr attor- - 
-ney he appeared at the land office for the purpose of paying his: $14.00 
(fee and commission for entering), and getting. his receipt; that when he 

got there the register came to the door of the land office and announced 

that they would call these numbers up to 100; that Mr. Murray’s num- 
ber, being No. 486, was not reached for several days; that he appeared 
at the land office for Mr. Murray and others almost every day for two 
weeks longer, and finally was, with many others, allowed to look. 
through a great number of papers lying on a desk in the east end of 
the land office, but could not. find Murray’s papers; that he finally 
found them on December 26, 1893, and tendered the fees for filing, but — 

was informed that the land had been filed on just before. he camein. — 


This testimony, which is not disputed by any witness, relieves Murray. 
from any charge of negligence, and appears to show that his failure to 
7 tender the fees.at.an earlier date was due in a measure to his papers — 
| having been misplaced, or so promiscuously wixed up with a large ae 
number of similar applications as to make it difficult to discover them. 
2 2. But, however this may be, having mace. his application i int compliance = 
| with the.order of the register and receiver, and having tendered the 


- money-due for making his entry within a reasonable time thereafter, it 
must .be held: that his rights’ under his: application were BUD EHOF: to . 


Soe: those of Pierce under his entry. 


Pierce initiated his claim by auiy made December 26, 1893. Hew was | 


ae not a settler on the land at that date. It follows that Murray’s right, 


a p in virtue of his application to enter made Decémber 12, 1893, entitles See 


him to. the land, irrespective of. aany ae he may. have: neqaired. by pity 


. E settlem ent. 


As the records of the Ioéal office 4 as cere presented alow that Murray 7 


— is entitled to the tract in ‘controversy although such showing is not set. | 


~ out. the contest affidavit, this: Department i in the exercise of its super- 
_ visory authority will administer justice on the record presented. | 


It is therefore ordered that the entry of Pierce be canceled ada the: 
application of Murray be accepted of record. The. decision i ae 
from is therefore affirmed. . 


CONTEST—AUTHORITY OF LOCAL OFFICE TO. ORDER HEARING. 
MENDENHALL v, CAGLE, 


The Department will not interfere with the action of the local officers in directing 
_ @ hearing in any case unless it be shown that BAe such action paey have exceeded 
their authority. ; 


Secretary Bliss to the Commissioner of the Gener al Land Office, Tanuory 


* AW. ND): hee RDB: ee, eg (J.U.MoO.) 
| ‘This Department, on February oO, 1898 (26 L. ‘D. 177),. rendered ad 


decision i in the case of Bynd E. Cagle v Ww. J. Mendenhall, reversing : 


‘ fy 
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previous departmental rulings in the same case (20 L. D. , 447, and 21 
‘L. D., 96), and ciirectang that Cagle be allowed to make homestead 


entry for the NW. + 4 of See. 22, T. 23 N., ‘R. iwW,, Peay land district, “ue 


Oklahoma Perritory. . 
Pursuant. to the above divection,, your office, on Merah 11, 1898, 
_ instructed the local office to cancel ‘Mendenhall’s’ enDy, and permit | 
Cagle to make entry of the land. 
On March 2, 1898, Mendenhall filed in the ices office.a protest against | 


"the allowance of Cagle’ s entry, alleging that the latter was a “sooner,” 


and asking a hearing to establish that fact. On March 22 , 1898, hen 
Cagle presented his application to enter, the local officers dealined: to 
receive it, and. ordered a hearing on Mendenhall’s protest. Cagle filed 
in the Department a petition addressed to thé supervisory authority of . 


-. the Secretary. This petition, with affidavits and exhibits accompany- 


. ing the same, were by departmental letter of April 7, 1898, transmitted - 
~ to your office ‘for your early consideration and appropriate action. z 
On April 14, 1898, Cagle made entry of the land. 


On April 26, 1898, Mendenhall filed contest affidavit against said a 


_ Cagle, alleging “that said Byron E. Cagle, subsequent to August 19, 
1893, and prior to 12 o’clock, noon, September 16, 1893, did enter upon 
and occupy a portion of the lands known as the Gherckes Outlet.” 

This: affidavit is.corroborated by that of M. FE. Kelso, who states, in - 
_ substance, that he saw said Byron FE. Cagle (and another man) inthe _ 
Vicinity of the land in controversy, and at a point about two or two. 
and a half miles west of the west line of the Otoe and. eee reser- 
vation,” at about eleven o’clock A. M. of the day of the opening. 
_ ‘This affidavit was afterwards amended so as to read: 


That on September 16, 1893, and before twelve O ’clock, noon, on said date, I saw 


“Byron E. Cagle in the Red Rock bottom, at a point west of the west line of the Oioe — a 


and Missouria Indian reservation, near the NW. 4 of Sec. 22, T. 23 N.,. R. 1 W. 
- Cagle filed a motion to dismiss the contest, principally upon the sf 
ground that the question ‘of “soonerism” had already: been adjudicated 
. by this Department, in the decisions hereinbefore referred to. 


The local officers denied the motion, and ordered a aes to be had he 


on January 25, 1899. , 
Cagle has filed i in the Departingnt. a petition for the exercise oe its 
supervisory authority, asking that it order the dismissal of said con- . 
test, on the grounds, ii substance, that the contest affidavit is not 
sufficiently specific, and that the question. of “soonerism ” has been 
already adjudicated. — : a 
-In the departmental eds (20 L. D. , 447; 21 L. D., 90; and 26 L, D., 
177;) heretofore rendered, the controlling question nag been whether 
or not Cagle was disqualified because of his having entered the terri- 
: tory from the west line of the Otoe and Missouria Indian reservation. - 


. This question was, by the decision of February 9, 1898, decidedin the. 


negative, and. Cagle was held not to be disqualified—on that ground. 
The auesHon A as to whether Cagle en tered the territory prior, to twelve - 


BQ : 3 DECISIONS. RELATING. ‘TO. THE PUBLIC LANDS. 
o'clock, noon, on : the day of: the hearing,.; was not fouolied upon in. your oe 
. Office decision. of February 5, 1895, by’ appeal from which the case was 
_. brought before the ‘Department: neither does it appear that the Depart: = 
ment has ever definitely passed upon that question. | 
The Department will not interfere with the action of the local offi- 
cers in directing a hearing in any case unless it be shown that by such 
| action they have exceeded theit authority. It does not appear that 
they have erred in directing a hearing in the case at bar to devermine = 
whether or not Cagle entered the territory prematurely. - | 
In view of the facts set forth, and of the long time during which the 
case has been under litigation, you are hereby directed to instruct the 
local officers to proceed with the hearing heretofore ordered by them; 
and after such hearing to pass judgment. upon the case with the great- - 
est expedition consistent with its careful consideration. Should the 


ase come to your office on appeal, you will take prompt action ther eon. 
This contest will be treated as one under the second section of the. 


act of May 14, 1880 (21 Stat., 140), and Mendenhall will be required 


_. to pay the expenses of the trial, as is usual in such cases. 


_ Cagile’s petition is denied, and with the accompanying. eee 
| herewith transmitted for the files of yout office. | 


‘HOMESTEAD con TEST—VorD MARRIAGE. 
CRANDALL, v% GRAY, 


| A charge that an yom at the date of hee entry was, ee reason of marriage, 


- disqualified to make entry must fail where: it uappeats that the Bileged maahrlnee. aes 


was age and. AOU: ab initio. 


he “Seer ary. Bliss to the Cee of the General Tone Office, Ja anwar a : 
. (We Y. Dy) ie. gy fF -: - (25, (1899. a (G. BR. 0.) 


” Oypri ian U. Crandall has qapenedt to this isonet from your office ae 
seciiod of May 11, 1897, dismissing his contest against homestead 
entry No. 5268, thade March 31, 1890, by Susan Gray,.for the SE 4 of 
Sec. 8, T. 15 8.; RB. 2 W., in the Los Angeles, California, land district. 

This contest was begun by Crandall on February 24, 1896, the sub- 
stance of his. charges being that Susan Gray at the date of her entry 
was the wife of William Gray and therefore not a qualified entryman.- 
Hearing was had, and on July 28, 1896, the local officers recommended 
the dismissal of the contest. On ap peil your: office affirmed their 
decision. : , “a 
_ ‘There is no dispute between the parties as to the material facts of | 


this case. It appears that in December, 1869, William Gray was mar- 


vied to one. Martha ‘Titherington in Yorkshire 6, England. | He left her 
immediately. after. the marriage and came to this country. | He was 


et told, in ae 0, that this woman was dead, and believing t this to be tr eg | 
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iD December, 1 1872, he married Susan Gray, the defendant in this case. 
In February, 1886, he made homestead entry of the land in question. | 
He lived with Susan Gray as her husband for many years, and had 
seven children by her. In the latter part of 1889 he learned that — 
Martha Gray was still living, and in March, 1890, after the birth of 
their youngest child, he told Susan Gray of this fact. They then > 
abandoned their ingeital relations. He relinquished his homestead 
entry for the land in dispute and allowed her to make entry of it-so 
that she would have a home for herself and her children, and since . 
then he has contributed to their support. He has made occasional 
visits to the house where she lived, but they both deny that they have — 
lived together as husband and wife since March, 1890. Their neigh: 
bors and their own children have always looked upon them as husband 
and wife. 7 7 
_.: See. 61 of the civil code of California provides: | 
A subsequent marriage contracted by any person during the life ‘of a ‘former hus: . 
pand or wife of such person, with ¢ any person other than such former husband: or 
wife, is illegal and void from the beginning, unless: - 

i The former marriage has been annulled or dissolved; ce : 

2, Unless such former husband or wife was absent, a not now i sh person. 
to be living for the space of five successive years immediately preceding such sub- 
‘gequent marriage, or was generally reputed and was believed by such person to be 
dead at the time such subsequent marriage was contracted; in either of which cases 
the subsequent marriage is valid can til” its os is ancyndeed by a competent 
tribunal. . 


The marriage of Gay with M artha Titherin eton ae not been. pnnilied 
or dissolved; Gray has known his wife, Martha Gray, to be living ata 
time less ree three years before the date of his marriage with Susan _ 
Gray, and it was not “ generally reputed,” at such time, that his former | 
wife was dead, nor does it appear that he had any good reason for 
believing that she was dead. Under these circumstances his marriage. 
with Susan Gray was illegal and void, ab initio, and she was not, there- 
fore, disqualified by sich ne ‘from makin 1g this ony: Your | 
: decision is atfirmed. ae oe 


—e 


“HOMESTEAD CONTEST—WIDOW-ADMINISTRATOR. 
BUCHER Ve BENHAM. : 


The ‘temporary ivan of a homesteadl entr yman and his wife ‘will not. defeat ¢ the. 
right of the HApIOE, as the widow of the enna ay, to submit final proof on his ee 
entry. 7 
The administrator of the estate of. a deceased homesteader i 18 snot entitled under the 
Jaw to perfect the entry of the decedent. > ae 


Secretary - Bliss to the Commissioner of the General Land Office, January | 
(W.V.D) 85, B99. (GRO) 


On. September. 20, 1890, Elias C. Benwan made homestead entry No. 
8789, for the W3 of NW}. , SEL of NW and NW4 of SW of Sec. 12, . 
T.2 , N., RB. 5 ae in the © Oregon van Oregon, land district... / On Sep- . 
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tember 12, 1893, we giving. notice, Bvaline ‘Benham, claiming to. be — 
the widow of said entryman, appeared at, the local office and submitted . 

final proof. On the same date J oseph Bucher, administrator of the. 

estate of Elias C. Benham, deceased, led aproiest against the allowance | 


a of said proof, alleging: 


 First.. The said Evaline Benham 3 is nt the widow of ‘hes said R. C: Benham, but 


is. the w ‘ife. of Charles Buckingham, and at the time she went through the formofa 


‘marriage with said E. C. Bonn, she had a living mushund, to wit, the said Charles : 
Bucking oham. 
‘Second. The said Evaline Behan: was aot vie with said BE. ©. Benbam as his 


- . wife at the time of his death and had not been for a long time. 
-- Third, Said. Evaline Benham i is not attempting to make said proof for. her own - 


benefit but for the benefit of certain persous living at Noquin i in the State of Wash-_ 


ngton and said Evaline Honham has sold or agreed to sell said fand i in once to! s 


said persons. 


| Hearing was nwa: on this protest before the local officers on June 26, a 


1896, both parties appearing. On September 29, 1896, the local officers: 


| rendered a decision finding that Evaline Benham was the person - 
| legally entitled to submit final proof under E. C. Benham’s homestead. — 
entry. On appeal your office affirmed this decision. A further ppneal = 
- brings the case before this Department. | . = 
The protestant contends that the marriage of the defendant ‘with the 


7 2 entryman, Elias C, Benham, on. December 21, 1891, was invalid, because ; 
she was, at that time, the wife of Charles Buckingham. The sestimony = 


shows that she was married to said Buckingham on July 3, 1889, and 


that on February 26; 1891, she was granted a decree of divoree by the” 


circuit court of Multnomah county, Oregon. | ‘This decree, through aD 
/ inadvertence, was not entered of record at that time, but on January — 
28, 1895, it was, by order of said. court, “entered as of said 28th day of 
: February, 1891, ” Her divoree from Buckingham took effect therefore 
on this last- mentioned date, and her marriage-with Benham on Decem- 
‘ber 21, 1891, was valid. She was his wife at the time of his death and, — 


as his widow: was entitled to make final proof on his entry. - The. fact _ 
that: she had not lived with him for about Six months prior to his death | 
will not, under the circumstances, deprive. her of. this right. ‘Their 


separation was made with his consent, for the purpose of earnin 2 money ns 


2 to support the family, and was not intended to be permanent. 7 
‘There is nothing whatever in. the testimony to sustain. the charge 


that the defendant is seeking to secure title to the land in the i inter est 
| i any person other than herself. | Da | aos 
~The appellant alleges error in. your decor in holding’ Fiat fie: pr oof. : 


Was regularly submitted and that said proof is sufficient. These are 7 
7 questions that are not in issue in this Sonu very) and ‘they need not 8 


be discussed in this decision. | ; 
Error is also alleged in your jeson in: not dlisiteaine ine: pr nar 7 


ee, submitted, and allowing Joseph Bucher, as. administrator, to make © 


_ proof thereon. ” The administrator. of the estate of a deceased home- | 
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- stead entryman who dies before making final proof, has no interest 
_ whatever, as such administrator, in the land embraced | in such entry. 
In such cases the right to make final proof and receive patent for the 
land is given to his widow, or, in the event of her death, to his heirs or 
devisee, and to no other person. (Sec. 2291, Revised Statutes.) The 
protestant in this. case can be regarded only as a mere objector,.or 
- amicus curiae. Kyven were it held that the proof should be dismissed | 
‘Bucher would not'be entitled to: perfect Benham’s entry. | | 
If in other respects regular, the final proof ee the defendant may be 


a approved. our decision 1s affirmed. 


Souienn PAciFic R, R. Co. v. CHERRY. 


“Motion for review of departmental decision of September 30, 1898, OT 
L. D., 470, denied by Acting Secretary Ryan, January 30, 1899. 


ALASKAN LAND—OCCUPANCY~PAYMENT. 


ALASKA. IMPROVEMENT 00. (ON REVIEW). 


. A supplemental showing of improvements made after survey may be- accepted in 
proof of the actual occupancy of land applied for under the act of March 3, 
1891, where the necessity for such occupancy, the use. of the land prior to | 
application, and the good faith of the applicant are manifest. | 

Certificates issued on account of the deposit nade to secure a survey cau not be 
accepted in payment for lands purchased for purposes of trade and manufacture, 


Acting Seer ‘etary Ryan to the Commissioner of the General Land Office, . 
: (W. V-Day =o * January 30, 1899. as pe EF. B.) 


The Department by decision of September 93, 1898, (27 L. D., 451) 
affirmed the decision of your office, upon the duplication of the Alaska 
Improvement Co. to purchase land in the Territory of Alaska occupied | 
for the purposes of trade and manufacture, as far as it required the 


“ applicant to amend the survey so as to. cover only the land ae ee 
7 used and occupied by it for trade and manufacture. 7 


.. * This ruling was based upon the decision of the Department in the 
case of John G. Brady, which held that an entry of lands in Alaska | 
' for the purpose of trade or manufacture under the act of March 8, - 
1898, must ‘be limited to the land possessed and actually occupied for | 
‘such purpose. In this case the official survey showed that thei improve- 
ments did not occupy a frontage on the Karluk Tiver exceeding one-~ 


half of the frontage claimed, and the company was required t to ameud pots 


its survey to. conform to the rule above stated. , 

A motion for feview of this decision has ‘been filed by the company, 7 
supported by affidavits, plats and photographs, showing that all of said . 
frontage | is ey becunied by oe OaDany in the prosecution of its — 
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business, and that. owing 6 a high ands very ae bluff oie the entire 


_ front-varying from two hundred to.two hundred and fifty feet above 4 | 
the line of ordinary high water-mark, the character of the frontage is 


such. that buildings and other structures must be placed on the. narrow, a 
rim between the bluff and the shore. a_i ee 
~. It is farther shown that the entire fontage | is if ee oy improve- 


ments of the company which have been made from time to time by said = * 


company since said survey, at a cost. of about $46, 000, and about a mil- i: 


~ jion feet of lumber Was. used in their construction ; that the full front- oes | 


- age of the survey on said river is oceupied by such improvements. as 


. shown by the plat exhibited with said affidavits, and that all of said 


frontage i is necessary for the convenient and successful carrying on of oO 
-. the business of a fishery canning company. 


~ These facts are shown by the affidavits filed with said motion, fr om 


a. which it now appears that all of said frontage was actually occupied. 


; 3 - pau approving the e ening. 


and is necessary for the business of said company, and it. is now shown 
that the part of the frontage which did not appear to be occupied by — 
improvements when the case first caine before the Department is now 


occupied by a fisherman’s lookout , posts, piles, net racks, capstans, tanks 


_ for coal oil, and other structures necessary to the use of the business 
- carried on by said company. _ 

While it is true that most of these. improvements have ba made | 
since the survey, they were made upon the space that has always been: 
used by the company in hauling its seines, and spreading the nets, for 
the purpose of facilitating the operations and uses to which the land 
theretofore had been applied. 

The good faith of the applicant being. abundantly ew saa it 
appearing that the entire frontage claimed is actually necessary for the — 
successful prosecution of the business, and has always been used for 
the. purpose in aid of which the improvements placed thereon since 
| survey, the application comeés.within the spay of the act and no fur ther, 
_survey should be required. = 
- The decision of September 93, 1898, so far as it required the appli- 
~ cant to amend the survey is revoked. | | 
“It appears from your letter that the ex (Officio. surveyor aa “issued 


his receipt for the money tendered in. payment, for the land, being trip- 7 
. licate certificate of deposit. for the survey.” Your attention iscalledto 
_ the case of John G. Brady, 26 L. D.. , 3083, in which it is held that there: 


ig no statutory authority for acceptin gin payment for lands purchased - 


: for trade and. manufacture the certificates issued on. account of the Pg of 
_ deposit made to secure. the survey of said. land. You will therefore. ee 
| require payment to be made for said land i in accordance with said polne Be, 


Sab, : “PaELEy v , HENSLEY. oe ee. 
‘Motion for 1 review of. departmental decision of Octoner 4, 1898, m7 Li : ; 


on : D., 502, , denied eye Actin oy eoocieyy. Ryan, 2 J ak 30, 1899, 
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SCHOOL LAND--SURVEYED LAND IN FOREST RESERVATION. 


STATE OF CALIFORNIA (on REVIEW). 


Where : a fant reservation includes within its limits a school section, surveyed. prior - 
to the establishment of the reservation, the State under the authority of the 
' first proviso to section 2275 R. S., as amended by the act of February 28, 1891, 
may. be allowed to waive lts right to such section and select other land i in leu 
_ thereof. : 
The decision herein ‘of Tieeenilien 27, 1804, 19 L. D. , BBB, ‘recalled and vacated. 


. Instructions of December 19, 1898, if L. D., 576, iodificd: 


: “Acting g Secretary Ryan to the Commissioner of the Sricial Lana. op, - 
 (W.Y, De), Sanuery 30, 1899. ae | (BL B., Jr.) 


a This is a motion by. He State of California fi review 7 of the decision — 

a of the Department, dated December 27, 1894 (19 L. D., 585), rejecting | 
_. the application of the State to. select, as’ school land, the SiH. 4 of the 
SW. 4+ of Sec. 26, T: 16 S., RB. 7 E., M. D. M.,, in lieu of the same quan-. 
tity. of land in. Sec. 36, T, 78., RB: 29, KM. D. M. Briefly stated, the. 
_ eontention of the: State is that section 2275 Revised. Statatas,, as 
. amended. by the act of February 28,1891 (26 Stat., 796), furnishes 
| authority for the allowance of the pelccroti in question and that the 
Department. erred in holding to the contrary. | The State of Oregon is 
also interested in the question ne and by its Attorney: Gener al 
has filed a brief in the case. 


~The land in section thirty- -Six is: within: ae Hounanics of the Sree | 


forest reservation established by executive order, dated February es 


4893 (27 Stat., 1059). The section was surveyed prior to. the estab- ~ | 


lishment of the reservation. It is conceded by the State that full title. 


to the tract in that section passed to-it not later than-the date of. the: _ | 


- public survey thereof, and that it was not thereafter within the power — 
. of. the executive to reserve the same or in any. way impair the State’s 


es right thereto.. The State insists, however, that under the provisions of | 
the said amended. section it may be allowed. to surrender the land to 


~ the United States and then take other public land in lieu thereof. — 
It is urged that by reason of the inclusion and isolation of the land — 
os section thirty-six within the boundaries of the reservation, the State 
is. practically precluded. from either leasing or selling it, or deriving a 
tevenue therefrom in any manner for the use of public: schools, and. 


- that thus, unless it.can surrender the same and take other land in lieu — - 
thereof, the State’s grant of lands for school purposes will, in this and: 


“many Sire instances, suffer serious substantial loss; Also: on the 
other. hand, that, should the State succeed in’ selling or leasing such 
. and similar tracts, its vendees or lessees would have necessarily a right 
of way over the reservation, thus destroying the integrity of the same 
and subjecting the territory within its boundaries to-a divided juris- - 


 diction—a condition which would seriously obstruct and interfere with. 


the purposes of the reservation and probably be fruitful of confusion 


-..and controversies growing ont of the attempts of the State and Fed-. : 


eral authorities to administer their respective Jaws. “Sueh considera- 
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tions | as. tse it is arged: ‘doubtless influenced Corigress. to enact the - 
legislation in question under which the State claims the privilege of 


at? relinquishing the land. in section thirty- -six and taking the other tract. 


in lieu thereof. These are undeniably important. considerations, and to 
; be borne in mind in interpreting the said legislation. — 7 
As amended by the act of St 28, 1891, pes & section 29 O16 


es Revised Statutes reads: | 


_ Where settlements, with a view. to pre- emption or. homestead, have been or shall. oes 


3 hereafter be made before. the survey of the lands in the field, wick are found to 


.. have been made on sections: sixteen or thirty-six, those- sections shall be subject to oe 


: the claims of such settlers ; and if such sections, or either of them, have been or shall 
be granted, reserved, or pledzed for the use of schools or colleges in the State or 
Territory in which. they lie, other lands’ of equal acreage are hereby appropriated 


and granted, and may be selected by said State or Territory, in lieu of: such as: may 


be thus taken by pre-emption or homestead settlers. And other lands of equal 
acreage are also hereby appropriated and granted, and may be selected by said. State. .- 
or Territory, where sections sixteen or thirty-six are mineral land, or are ineluded : 
within any Indian, military, or other reservation, or are otherwise. disposed of by 
the United. States: Provided, Where | any State is. elititled to said sections. sixteen 
and thirty- “Six, or where said sections are reserved to any Territory, notwithstandin a. 
the same may be mineral land or embraced within a military, Indian, or other reser- 


Zs vation, the selection: of such lands in- lieu thereof. by § said State. or Territory shall 


be a waiver of its right to said sections. And other. lands: of equal acreage are also . 
hereby appropriated and granted, and may be selected by said State or Territory, to 


compensate deficiencies for school purposes where sections. sixteen or thirty-six are 


: _ fractional in quantity, or where one or both are wanting by reason of the township | 
being fractional, or from any uatural canse whatever, And it shall be the duty of | 

. the Secretary of the Interior, v without awaiting the extension of the public surveys, 

to ascertain and determine, by protraction or otherwise, the number of townships — 


é that will be included within such Indian, military; or other reservations, and there- 


_ upon the State or Territory. shall be entitled to select indemnity lands to the extent 


of two sections for each of said townships in jieu of sections ‘sixteen and thirty- Six — 


therein; but such selections may not be: made within the boundaries of said reser- 
_ vations: let ovided, however, That. nothing herein. contained shall prev ent any State. 


sor Territory from. awaiting the extinguishment of. any such military, Indian, or 


other reservation and the restoration of the lands therein embraced to the public. : 


_ domain: and then taking the sections sixteen and thirty-six in place therein; but 


nothing i in this Proviso’ ‘shall be. construed as conferring any right. not now. existing. 


The above is general legislation applieable to all the States anid. Ter-- 


-vitories to which public lands have been granted, reserved or pledged: ~~ 
by acts of Congress. — ‘The section is readily divisible into four parts, 


There is first a grant of indemnity for lands settled upon which,on ee 


subsequent survey, are found to be in sections sixteen or. thirty. six, oe | 
Then follows a grant under which a State or Territory may take lands 


in lieu of such of said sections as: Care mineral. land, or. are included | te 
_. within any military, Indian, or other reservation, or are otherwise dis-.-.*- 


posed of by the United ones to which, is. s dines attached: the - | 
important proviso that— | -. & ; om 


| Where any State is entitled to said sections: sites ana thirty-six or where: ware? 
| sections are reserved. to. any Territory, notwithstanding the same. may be mineral 
land or embraced . within. a military, Indian, or other. reservation, the: ‘selection of. 


such Jands in lieu thereof by said State or ‘Territory 8 shall be: a waiver r of its right : | 


to. said sections, ae 
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The ‘third grant 18 mae “to eauipendate deficiencies,” where those 
sections are fractional, or where one or both are wanting in the town- | 


ship, And last, ere is made provision for. ascertaining in advance i 


of the public. survey the number of school sections in any military, 


Indian or other reservation and for allowing indemnity without await-_ 


ing such survey. It is. under the second division of the section that 
the State specifically claims thie privilege of ‘making the exchange. 


-. gbove indicated. 


In the decision aaies review it was said that ae words “ before the | 
survey,” which appear only in the first part of the section, were to be — 


regarded as appearing in each of the other parts. Certainly it was 
not intended that these words should be inserted in the third division, 


; because it could not be known that “sections sixteen or thirty-six are — 


fractional in quantity” until after survey, and it is difficult to discover ~ 


where these words could be interpolated in the second division of the 


section without substantially changing its meaning. ' Upon very care- 


ful consideration, the Department is of opinion that it was error to | 


read these words into this part of the statute, and that it was the. 


intention of Congress to make provision therein for the selection. by a 


State or Territory of other lands in lieu of the sixteenth and thirty- - 
sixth sections included within a reservation, whether such sections had ~ 


been surveyed prior or subsequent to the creation of the reservation. 
Read as a whole, aud keeping in view the language used in its proviso, 
- the second division of the section does not support the conclusion that 
Congress intended to confine the right of a State or Territory to make 
lieu selections, to cases where sections sixteen and _thirty- Six were 
unsurveyed at the date of the reservation. 

In the decision under review, the position is taken-that after the § sur- 


vey of these sections the right of the State thereto becomes fixed and - 


absolute and the land ceases to be public land; that this second divi- 
sion of the section contemplates the allowance of indemnity only where 
section sixteen or. thirty-six has been disposed of by the United States; 
that as a- matter of law the United States can not dispose of these sec- 


ae 


tions after the right of the State thereto becomes fixed and absolute, | 


and.Congress did not intend that any.disposition thereof, after the 
right of the State becomes fixed. and absolute, should be made in the 


'. ereation of forest reservations, beeause the authority to create such - 
reservations is, by the act of March 3, 1891, infra, confined to the set- mae 
. ting apart and reserving of “public lands?” and that therefore where = 


sections sixteen and thirty-six are surveyed at the time of their inclu- 


sion within a forest reservation, they are not disposed of by the United - 


‘States but the right of the State thereto remains intact, unimpaired by — 


the creation of the forest reservation. This view, however, does not _ 
: accord to the proviso its proper influence i in the interpretation of this | 


division. The entire division should be read together to correctly _ : 


determine its meaning. The language in the proviso recognizes unmis- 


| takably that sections sixteen and NEY six may be “mineral land or 


en On het 


60 : ae? “DECISIONS RELATING TO THE PUBLIC LANDS. 
= | within a military, indian. or other reservation, td and yet the 
State be entitled thereto, or they be reserved to a ‘Territory; and dis- | 


tinct provision is made that in such event the selection of other lands | 
“in lieu thereof by said State or Territory, shall be a waiver of its right — 


to said sections.” . It may be. worthy of mention that there is no such 


recognition of the right of the State, and no such provision for a waiver 


thereof, in the first division of the section which authorizes the allow- 


ance of indemnity for sections sixteen and thirty-six, where they have 


been taken by preemption or homestead settlers in pursuance of settle- 
ment made with a view to preemption or homestead, before the Svey 
of the lands in the field. : 

_ There are many statutes dathoraine a selection of lieu lands: some- 


| times these selections are authorized as indemnity for lands which were _ 
lost to a grant because they were otherwise disposed of or ‘claimed, — 
before the identification. by survey or: otherwise, of the lands passing 


under. the grant; at other times, they are allowed in exchange for lands 
which have eet: identified’ as passing under a grant and to which the 


| rights of the grantee have attached, but which are needed: by the. gov- | 
ernment for some reservation or. other public purpose, or toenableitto 
discharge some claimed obligation to others. The terms “indemnity” = 
~ and “lieu selection,” therefore, in the nomenclature of the public land 
laws are not used simply to denote a ‘compensatory allowance-for lands 
which have been lost to a grantee, but are also at times employed to . 
include the giving of one tract for another, the: right to which is roe — 
7 amine or waived by the grantee. - 


While it is not within the power of onciese: or of the executive ses 7 


‘ divest the State of school lands after its right. thereto has attached, the — 


thing contemplated by this statute is an exchange made at: the solici-— 


tation of the State and not a_ taking of its property against its will 
| Such an exchange is not wholly new. By the second ‘Section ‘of the 
act of March 1, 1877 (19 Stat., 267), provision was made whereby the | 
State of California was. permitted to take title to indemnity school 
seléctions, previously made and certified, in lieu of granted sections to 


which it had full title, but for which the State had been allowed to make — 
lieu selection upon the belief that the granted sections were within a 


Mexican grant. Title to. the said granted sections thereupon returned, 


under the terms of the act as construed by the supreme court in 
Durand v. Martin (120. U. 8., 366), to the United. States.. In speaking 
of the exchange there provided for, the court said (pp. 375-6): 


The selection was confirmed, and the United States took in lieu of the. selected © 
land that which.the state would have been entitled to but for the idemnity. it. had 


-¢laimed and got. In its effects this was an exchange of lands between the United 
States and thestate. ... If thestate was actually entitled toindemnity, it was got, 
and the United States only gave what it had-agreed to give. If the state claimed 
and got indemnity when it ought to have taken the original school sections, the | 
.. United States took the school sections: and relinquished ¢ their rights: to the lands ao. 
| which had been. selocted i in liew. ae tc | . ene, < | 
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ce also California Vs Nolan (15 L. D,, 47 1 and same 0. ‘biesbert \id.,519). . 
It is worthy of note that the legislation ‘ander which the Sierra forest 
| “reserve and other. forest reservations. were created (section. 24, act of 

March 3, 1891, 26 Stat., 1095, 1103) was pending before Congress at the 7 


, time when ‘the act of February 28, 1891, supra, was pending, and 
- became a law only a few days later. © Con gress knew when these.acts — 


were under consideration. that. such reservations would necessarily 
embrace, in many instances, lands which had - been . granted, reserved 
or pledged to States and TPervitorios for the. use of public schools. It . 
surely knew also that these reservations. would frequently contain sur- 

. veyed townships or portions thereof within which would be the school 
sectious sixteen and thirty-six which -had passed to the States or were 
reserved or pledged to the Territories, and that these sections, entirely 


a7 surrounded by government lands and sometimes far within the bound- 


reasonably asks—the right to select the tract herein described in lieu — 


ate as a waiver by the State of its right to the tract used as a basis, |; . 


aries of the reser vations, would be of little or no benefit—as is alleged 
to be the fact in the case at bar—to the States or Territories while the 
reservations existed. It is very desirable on the part of the United .-. 
“States that in all cases where reservations are made the land. therein © 
should be subject, as far as possible, to the same governmental | 
- authority and jurisdiction in order to successfully carry out the objects — 
sought in creating them. It is believed, therefore, that the conclusion 
herein reached accords with the. intent of Congress, and is in pursu- 
ance of a wise public policy. It gives to the State that which. she. 
of the equal tract in section thirty-six, which is completely enclosed i in yo 
the Sierra. forest reservation. The selection, when approved, will oper-. \ 
ft. | 
The exchange will apparently be mutually beneficial to both parties. - _ we RP 
The decision of December 27, 1894, is hereby recalled and vacated, “Qy 
aa the opinion expressed in your office letter of September 29, 1894, COs? gee, 
the effect that the State’s application should be allowed under ESTE eee 


amended section 227 5, 1s hereby approved. The instructions relative | oe 
to indemnity for school lands within the boundaries of forest reserva-_ 


tions approved by the Department December 19, 1898 (17 L. D., pme); | en 
will be amended to coy he the views herein expressed. 2°) gk ee 

-HOMESTEAD—LAND SUBJECT TO ‘ENTRY—SECTION 2289. R. S.. | oe 4 
BARBOUR 2. WILSON ET AL. (ON REVIEW). ee eas Cy 
The words see deattissot to pre-emption” used i in section 2289 R. S.,.prior to its. amendment a oa — 


by section 5 act of March 3, 1891, to define i in part lands subject to homestead agian, 
entry, are omitted from the. section as amended; and since said amendment the . we) 
only limitation placed upon the character of lands subject to homestead entr ry . ee 
‘by said section is that they shall be “unappropriated public lands.” Na 
“No State law incorporating a town can, of’ itself, appropriate ally public Tangs of the LD oe 
United States, and thereby withdraw .or except them from disposition under the - ‘ 
homestead law, or other laws of the United States. If such an. eupEGEEe Hon 
exists it is: because some law of the United States 80 declares. : 
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The act of. March 3, 1877 a9. Stat. 892), 2 reserves signi pre- sapiens and: homestead. - 
__ entry public lands within the’ limits, of an incorporated town to the extent of: . 
the maximum. a quantity susceptible of entry by such town under the townsite eo 


‘laws. 


Where the limits of : an incor por ated own ebm aes ne 2560 acres, ie maximum - : om 
quantity susceptible of entry under the to wnsite laws, a part of which has been rt 


entered as a townsite and the remainder of which is vacant and unoccupied land 
contiguous to that theretofore entered, all of such public land is reserved from 
pre-emption and homestead entry. 
A homestead entry improperly allowed of land so reserved may be peaitad to stand, 
- where. subsequently the town is dlisincorporated, and no adverse claim exists. 
The protestant herein held not an adverse claimant. 
The departmental decision of December 8, 1896 (23 L. D. , 462), recalled and vacated, 
and the case remanded with instructions to pass the cane to patent. 


Acting Secretary yy Ri yan ‘to the Commissioner on the General Land Office, 
, (W. V. DY) er January 30, 1899. ; 


ae ‘This is a motion by the Castle Land company: for a review and: 
-’ re-consideration of the decision of-this Department, dated December .# 
8, 1896 (23 L. D., 462), involving soldiers’. additional homestead. entry = 
of the N. 4 of the SwW.4 oe 5 and 6). Sec. 24, T. 8 N., R. 8 B., Helena, had 


7 Montana, land district. 


‘The status of this land: has been the mabjent of épneiderion by this _ 
zi Department for several years. April 5, 1894, a Sioux half- breed scrip a * 

location thereof: made by William L.: Quinn on August 25, 1890, was 
~~ declared invalid, and your office directed to cancel the same (MeGregor 7 


et al. v. Quinn, 18 L. D., 368), and this decision was” adhered to on 


motion for review (19 L. D., 295). After the scrip location and prior a 
to the decision directing its cancellation, the land was sold to the Cas- 
“tle Land Company by Massena Bullard, who had’ purchased the same — 

from Quinn, the serip locator, The land company platted the tract . 

~ and. conveyed by warranty deeds to George H. Barbour and others a 
number of lots therein, the title to which being dependent upon the 
validity of the serip location, failed with the cancellation thereof. On — 

account of such failure, the appellant and. other lot purchasers after- . 
wards brought suits in the local courts against the company upon its © 


covenants of warranty. 

After the cancellation of the scrip location, and on October 30, 1894, 
the defendant, Wilson, filed his application to make soldiers’ iaiacial 
homestead entry of the tract. The land being within the limits of the 


incorporated town of Castle, the town authorities were cited to show 


cause, if any, why such application should not.be allowed, and through 
the mayor and town clerk and under the corporate seal of the town, 


they advised your office that the land was not then and never had been. 


occupied for trade or business, and that the town would -not Eee, 
any objection to the Wilson entry. The application was then allowed” 
under the direction of your office, and afterwards the land company | 
a the. Tand on Wilson ; but on ane 2, 1896, Arthur P. 


~ 
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| Heywood initiated & contest again st. the Wilson’ entry, alleging that the : ee 


same was made in the interest of said company, under a prior aca 
ment by the entryman to convey the title when acquired. = | | 
August 30, 1895, Heywood made application to amend his affidavit 
of contest by. adding thereto the charge that the land in question, at 
the date of Wilson’s application and entry, was within the limits of an | 
‘incorporated, town. The amendment was disallowed by your office 
October 28, 1895, on the ground that if the additional charge were ~ 
true it would not of itself require the entry’s cancellation. This ruling 
was, presumably, because of the town’s previous consent to the entry. 
A hearing was had upon the original charge, at which the contestant. 
also introduced evidence in support of the charge made in his rejected 
amendment, but the local officers decided in favor of. the defendant 
and recommended tlie-dismissal of the contest. February 13, 1896, the | 
contestant Heywood waived his right of appeal, aud February 15, 1896, 
~ George H. Barbour made application to intervene and appeal. ‘The 
- application alleges that the company procured Heywood to waive his 
right of appéal; that Barbour is a party in interest having purchased = 
one of the Castle lots from the company prior to 1894; that the Wilson | 
entry is fraudulent becanse made for the benefit of the Castle Land — 
Company, and ‘that Barbour does. not. wish any after- oe ae 


_ which the company may procure. 


Your office denied said application, and ee the right of maabons to 


appeal, wher eupon he invoked the supervisory authority vested inthe 7 


. Secretary of the Interior, and on July 1, 1896, procured an order direct- 
ing your office “to certify the record a eroceeain gs in the case to” 
this Department for consideration and such action as may be found 3 
| necessary and proper.” (23 L. D., 12.) . 

In the decision under review, the Department HOW that the validity 
of Wilson’s entry was not affected by the fact that it was. made for the 


benefit of another, because being a soldiers’ additional homestead, the _ 


right was assignable either before or after entry, citing Webster v. 


Luther (163 U. §., 331), That decision also held that the amendment __ 


of section 2289, of the Revised Statutes, by the act of March 3, 1891 
(26 Stat. 1095), did not remove the inhibition theretofore contained in 
sections "9258 and 2289 of the Revised Statutes against homestead | 
entry of public lands included within the limits of an incorporated 
town, and that if, at the date of Wilson’s entry the land covered 
thereby was in an incorporated town, the entry was invalid because 
the land was not. “unappropriated public land” within the meaning of 
the homestead Jaw. That. decision made no reference to the act of 
March 3, 1877 (19 Stat., 392), her einafter mentioned. : 

The motion for Hoview alleges error in these rulings and in permitting 7 
Barbour to be heard to defeat the company in its effort to make good . 


_ the title and covenants of warranty under and wnouen Which he claims 


to be iivarested 4 in the ee: 
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Section 2258 of the. Ravised Statutes, before its” repeal, declared : 


: The following classes of lands, unless. otherwise specially provided son by jae, 
shall not be subject to the rights of preemption, to wit: ) 
First. Lands included in any reser vation ae any y treaty, law, or pr oelamation of . 


the President, for any purpose. 


Second: Lands included within the limits. of any incoxporated town, or selected _ 
as the site of a city or town. _ | 
_- Third. Lands actually settled. and occupied for purposes: wo trade and a business, 

and not for agriculture. 3 : 

‘Fourth. Lands on which are situated any inown salines. or mines. 


- Section 2289, prior to its amendment, declared: 


Every person whois the head of a family, or who has arrived at the age of twenty-— | 
one years, and is a citizen of the United States, or who has tiled his declaration of 
intention to become such, as” requir ed by the natur alization Jaws, shall be entitled | 
to enter one quarter section or a less quantity of unappropriated public lands, upon — 


_ which such person may have filed .a preemption claim, or which may,.at the time _ 


the application is made, be subject to preemption at one dollar and twenty-five | 
cents per acre; or eighty acres or less of such unappropriated lands at two dollars | 
and fifty carts per acre, to be: located in a body, in couformity to the legal subdi-. 7 
visions of the public lands, and: after the same have been surveyed. And every © 
person owning and residing upon land may, under the: provisions. of this section, 
enter other land lying contiguous to his land, which shall not, with the land. so 
already owned an cd oceupied, exceed in the ag gregate oue hundred. and sixty acres. 


By the provisions of this section the same classes of land which were 
: excepted from preemption were excepted from homestead entry. | 
The act of March 3, 1891, SUpT a, in section 4 repealed the preemption : 


law, of which section 2258 was a a and j in section 5, amended ‘8C- ae i 


? . tion 2989 so as to. read: 


‘Every: person who is the head of : a family, or who has arrived: at é thie age sok twenty- | 
--one years, and is a citizen of the United States, or who has filed duis declaration of. 


intention to become such, as required by the naturalization laws, shall be entitled 
~.. to enter one quarter section, or a less quantity, of unappropriated public lands, to 


be located in a body in conformity to the legal subdivisions of the public lands; 

but no person who is the proprietor of more than one hundred and sixty acres of © 
, land in any State . or Territory shall acquire any right under the homestead law. ~ 
~ And- ‘every person - owning and residing ou land may, under the provisious of this 


~ section, enter other land lying contiguous to his land, which shall not, with the — 


laud so-already owned and ecupied exceed 1 in | the agg gregate one. hundred and ks 
acres. a = 7 


In the prigiiar sectiGa: ‘the lands BAbieue to homestead ee were. : 


- described as ‘‘unappropriated public lands... ~ subject to pre- — 
— emption,” while in the amended law they are described. as ‘“umappro- | 
-priated public lands,” the words “ subject to preemption ” being stricken - 
out or repealed. When these words were stricken out or repealed — 
-. the statute stood, and was to be construed, as if they had never been — 
- inserted therein. 7 ‘Whatever effect or meaning was given to the section - 
by their presence was withdrawn by their repeal. Prior to the amend- — 
ment it was” necessary to. examine the preemption law to determine | 
what lands were subject to homestead entry, but since the amendment 
that question is to be determined without reference to the e preemption : 
: law. are a . B. Ae oe he 
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The repeal of the pre- emption law did not in itself necessitate any 
7 change i in the homestead statute, and the expr ession to the contrary in: 
the decision under review is not sustained by authority. _ While by its— 
repeal the pre-emption law ceased to have any force as a separate or 
_ independent law, yet it had been made a part of the homestead statute 
in so far as it furnished an interpretation of the words “ subject to pre- 
--emption” in the latter, and in that respect it was not repealed.. Suther- 
land’s Statutory Construction, Sec. 257. Endlich’s Interpretation of 
Statutes, Sec. 492. Maxwell’s Interpretation of Statutes, p.31. Clarke | 
v, Bradlatgh, L. BR. 8:Q. B. Div., 63,69. Ln. re Commissioners of Lunatic 


-Asylums, 8 Irish Rep., Eq. series, "366. ‘Spring Valley, etc., Co. v. San 7 | 


Francisco, 22 Cal. 434, Wood v. Hustis, 17 Wis., 416.. Sika v. , Chicago, 
 ete., Ry. Co., 21 Wis., 370. Schwenke e¢ ; al. v Union Dent ete., Co., 
ot Colo. 512, | 
The only limitation placed upon the: Sacattey of lands. anak to 
homestead entry by section 2289, since the amendment of March 3, . 
1891, is that they shall be ceananpr opriated public lands.” Were fie 
lands embraced in this soldiers’ additional entry of that character? 
That they were public lands of the United States is not questioned. 
. While geographically within the boundaries of an incorporated town. 
they were not settled upon or occupied but were vacant and unoccupied. 
Were they appropriated by law; and if so, by what law? 
That the authority of the United States over the. disposition of the 
public domain is paramount 1s established... The second paragraph of . 
section 3 of Article IV of the Constitution provides that “The Con- 
egress shall have power to dispose of and make all needful rules and 
regulations respecting the territory or other property belon ging to the 

United States.” 
In M’Culloch », Maryland, 4 Wheaton; 316, 406, Chief sacs Mar- 
shall delivering the opinion of the court, eal: 


The government of the: United States, then, though limited in its powers, is 


supreme; and its laws, when made in pursuance of the Constitution, form the | - 


supreme law of the land; ‘anything in the Constitution or laws of any Are) to the : 
contrary, notwithstan ding? : 


In Wilcox v, J ackson, 13 Peters, 498, 17, the court said: 


| We hold the true principle to be this, that, whenever the question in any count | 
state or federal, is whether a title to land, which had once been the property of the 
United States, has passed, that question must ‘be resolved. aes the laws of the. United. 
States, ~ i. 


In United States V. Cert 14 Datei 526, O37, ineeioin g ie) power | 
_of Congress to dispose of the public lands, under said provision of od 
Constitution, the supreme court said: a te : 


The term. territory, as here.used, is merely desstiptive of one kind of property, 
and i is equivalent to the word lands: And Congress has the same power over itas. — 
_ over any other property belonging to the United States, and this power is vested in ~ 
Congress without limitation, and has been considered the foundation oe which . 
the territorial governments rest. | : | 
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_ In Gibson: v Choutean, 1B Wall, 92 ca Mr. Sustiee Field, speaking 
for the: court, said:— , 


— With respect to the public deumits ‘the Conatitition vests i in 1 Congress +h — a 


of disposition and of mating all needful rules and regulations. That power is sub- 


ject to no limitations. Congress. has the ‘absolute right to prescribe the times, the | 
- gonditions, and the mode of transferring this property, or any part of it, and to des- 
: ignate the persons to. whom the tr ansfer shall be made. ee state legislation can 


interfere with this right or embarrass its exercise. 


It is apparent from these citations that no State law incorporating a 
town can, of itself, appropriate any public lands of the United. States 
and thereby. withdraw or except them from disposition under the home- 
stead law, or other laws of the United States. If such appropriation 
exists it is solely because a law of the United States ‘80 declares. Is. 
there suchalaw?- 

The act of May 23, 1844 (6 Stat, 657), authorized ‘the corporate 


7 authorities of a town, or, if not incorporated, the judge of the county 


- court, to enter: at the minimum price, public lands “settled upon and 


oceupied as a townsite.” The entry was to be in-trust for the several —_ 


use and benefit. of the occupants: accordin, g to their respective interests = 


=o and was required to be made prior to the commencement of the public - 


sale of the body of land which included such townsite, otherwise the 


‘game would be sold at public auction like other lands. While the occu- Ha 


pants were thus given a preference right of entry at the minimum price, a 


P . that right was required to be exercised before the public ‘sale, so that, os - a 
ae if the lan d was not taken by the occupants the governm entmight obtain ao 


‘for its treasury such price as the lands would command at public auc... 
tion. This act applied to lands “settled upon and occupied as a-town- 
site,” whether within an incorporated town or not, Settlement and — ie 
occupancy, and not incorporation, determined the application. of the 


i statute. It did not attempt to deal with or appropriate vacant and : 


* unoccupied lands, no matter where located. This was the ouly town- 


site law in esletenws when the homestead statute was enacted permit- 


ting homestead entry of “ unappropriated. public lands ee . . subject | nee 


to. pre-emption.” Vacant and unoccupied | public. lands even though 
located within the boundaries of an. incor ‘porated town. were at. ae 
time “ unappropriated, ” but they were not “subject to pre-emption” 
because of the express exception from. the operation of the pre- -emption 
law of “lands included within the limits of | any incorporated. town.” .. 
The act.of March 3) 1863 (12 Stat., 154, Rey. Stat., Secs. 2380-2381), - 
authorized the President “to. reserve from the public lands, whether 


~~ surveyed. or unsurveyed, townsites on the shores of harbors, at the 


junction. of rivers, important portages, or any natural or “prospective & 


centers of’ population,” and. provided for surveying such townsites into 


lots and appraising and selling the same. The reservation of a town- 


= site by the President in pursuance of: this act, would, undoubtedly, . “ : 
. * constitute an appr opriation. of the lands therein for townsite purposes, i ie 
_ ‘but. the tract, here mee was never so. reserved nor was its Teser- 
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. vation. ever requested, hence no appropriation of it can be predicated 
upon. this statute. 
The act of July 1, 1864 43 Stat, 343 5 Rav. Stat). Secs. . 2382-2384), 


= - repealed the act of May 23, 1844, pees and authorized tracts of public — , 


land not. exceeding six hundred and forty acres to be disposed of as 
townsites “in any case in which parties have already founded, or may 


hereafter desire to found, a city or town on the public lands.” The,act | - 


required a plat of the townsite to be filed. with the recorder of the © 
county .and a verified transcript thereof to be transmitted to the Gen- 
~ eral. Land Office and a similar map to be filed in the local land office. 
The President was then authorized to canse the lots embraced therein 
to be offered at public sale to the highest bidder, the lots not disposed 
of at public sale to become subject to private entry. No attempt has 
been inade to bring the lands here in question within the provisions of : 
this act. Neither a plat thereof nor a transcript of a plat has ever 
been filed in either the local land office or in the General Land Office. — 
This act also requires that proof be made showing “the extent and — 


‘character of the improvements” and “ that such city or town has been | 


established in good faith.” There were no improvements upon the tract 
_ here in question, no city or town was actually founded or established 
_ thereon and no one has applied to the Land Department for permission : 
_ to found a city or town thereon or to have the tract disposed of as a 


townsite.. This. statute makes no reference to renee and oper- — 


ates independently of that fact. 4 
The act of March 2 1867, (14 Stat., 541; Bey. Stat., secs. 2387-2393), ? 
is. quite similar to the poncalea act of May 23, 184.4, supra, and author- 


izes the corporate authorities of a town, or, if nob’ incorporated, the . 


judge of the county court, to enter at the minimum price, public. lands 
“settled upon and sepan ied as a townsite.” Here, again, settlement — 
_ and occupancy, and not incorporation, determine the application of the 
- statute. The quantity of land subject to entry under this act is scaled . 
according to the number of inhabitants, the maximum quantity being 
+2560 acres, but vacant and muocernee lands are > not within its opera- 
tion, no matter where located. | | 
From what has been said, it seems s clear that none of these townsite 7 
laws has the effect-.of appropriating for townsite purposes, or of with- _ 
_ holding from other disposition, vacant and unoccupied public land 
- merely because it Hempeny to be within the artificial limits of an incor- 
porated town. . 
- -It remains to consider the purpose. ena effect of the. a of March 3, 
.- oon (19 Stat., — 392).* At the time of. its” “passage “lands included 


* ACT OF Marcu 3, 1877. 


Bei it enacted - the Senate and House of Representatives of the United States of Amert ‘tCa 
in Congress assembled, That the existence or incorporation of any town upon the pub- © 


lic lands of the United States shall not be held to exclude from pre- -emption or home-- — 


_ stead entry a greater uauity than twenty-five hundred gue APES, acres of land, or: - 
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within fhe limits of any incorporated town’ ” were e absolutely seueptad : 
~ and excluded from the operation of the pre- -emption and homestead 
laws by sections 2258 and 2289 of the Revised Statutes. Originally it 
was not the purpose of this exception and exclusion to reserve for town- 
site purposes lands-so situated, but only to reserve them from pre- — 
- emption and homestead entry. The reason for this was that the gov- 
~ ernment desired by the sale of these lands at public auction to. obtain - 
for its treasury the advantage of their appreciation in value incident 
_ to their proximity to centers of population and trade. Root v. Shields — 
(1 Woolworth, 340; ; 20. Fed. Cas., ae When, later on, the practice 





the. maximum area which may be entered as a townsite under existing ae unless 3 


_ the entire tract claimed or incorporated as such ‘townsite shall, including and in 


excess of the area above specified, be actually settled de inhabited, improved, and 
used for business and municipal purposes. 

Sec. 2, That where entries have been heretofore. alowed. upon ener afterward . 
-ascertained to ‘have been embraced in the corporate limits of any town, but which 


entries are or shall be shown, to the satisfaction of the Commissioner of the General — 


Land Office, to include only vacate ‘unoccupied lands of the United States, not set- ~ 
tled upon or used for municipal purposes, ner devoted to: any public use of such town, 

said entries, if regular in all respects, are hereby. confirmed and may be carried into 
patent: Provided, That this confirmation. shall not operate to restrict the entry of. 
any townsite to a smaller area than the maximum quantity. of land which, by reason 


of ‘present. population, it may be. entitled to. enter under. section apes three hun- 


dred and eighty-nine of the Revised Statutes. 
. Sec. 3, That whenever the corporate limits of any. town: ‘upon ale public deinaia 
. are shown or alleged to include lands iu excess of the maximum area specified.in © 
section one of this act, the Commissioner of the General. Land Office may require the 
| authorities of such town, and it shall be-lawful for them, to elect what portion of - 
said lands, in compact form and. embracing the actu al site of the municipal ocenpa- 


tion and improvement, shall be withheld from pre- emption and homestead entry; © 


| and: thereafter the residue of such lands. shall be open to disposal under the home- 
stead and pre-emption. laws, And upon default of said town authorities to make | 


such selection within sixty. days after notification by the Commissioner, he may . ’ 


direct testimony respecting the actual location and extent of said i impr ovements, to 
3 be taken by the register and receiver of the district in which such town may be sit- — 
uated; and, upon receipt of” the same, he may determine. and set off the proper site | 
| according to section one of this act, and declare the remaining Janda open to settle-. 
-, ment and entry under the homestead and pre-emption. laws ; and it shall be the duty 
of the secretary of each.of the Territories of tbe Uuited States to furnish the sur- 


: _veyor-general of the Territory for the use of the United States: a copy duly certified _ 


of every act of the legislature of the Territory incorporating any city or town, the — 
same to be forwarded by 3 such. secretary. to the pared ols eae within one > month | 


from date of its approval. a 
— Sec. 4, It shall be lawful for any town which has. made, or may hereahee tanle: ae 


entry of less than the maximum quantity of. land named in section twenty-three — 


 -hundred.and eighty-nine of the Revised Statutes to make such additional. entry, or | 
. -entries, of contiguous tracts, which may be occupied for town purposestas when 
added to the entry or entries ther efore [theretofore] made will not exceed> *twenty- . 


five hundred and sixty acres: Provided, That such additional entry shall not together 
with all prior entries be in excess of the area to which the town may be entitled at 
_ date of the additional entry by. virtue of its’ Pepviaon as a DRERCE Ser in said section : 

twenty-three hundred and cighty- nine. i 
| Jeperres; March 3 1877. 
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of selling weulié lands at auction was s substantially apanuoied: the | 

effect of this exception and exclusion was that lands within the limits 
of an incorporated town could be disposed of, omitting mention of some 
‘minor exceptions only under the townsite laws, and for that reason they 


eame to be generally considered as reserved for townsite DUrROSe®: -_ 


although that was not the primary purpose of the law. 
~. he extent of the incorporated limits of a city or town not being pre- 
‘scribed by the laws of Congress but by State and Territorial laws 
(Root v. Shields, supra) the artificial boundaries of incorporated towns 
frequently departed from the lines of settlement and occupancy and 
included tracts of vacant and unoccupied land which greatly exceeded. - 
in area the quantity susceptible of entry under townsite laws. Thus, — 
under the exception and: exclusion:made by sections 2258 and 2289 all 
public lands within the limits of an incorporated town in excess of the 


—.. quantity susceptible of entry under townsite Jaws, came to be prec | 


cally withheld from all disposition. 
It was to correct this situation that the act of March 3, 1877 (19 Stat, 
392), entitled ‘An act respecting the limits of reservations for townsites _ 


upon the public domain” was passed. It presupposes or assumes the . ~ 


existence of another statute reserving from pre-emption and homestead — 
entry all lands within the limits of an incorporated town, but contains 
within itself sufficient to give it full operation and effect independently 
of the existence or repeal of the statute whose existence is So aSsumed. _ 

Giving due consideration to all of its provisions, so far as ee 
to a case like this, this act may be summarized as follows: _ 

1. It reserves from pre- emption aud homestead entry the maximum 
quantity of public land within the limits of an incorporated town which 
is susceptible of entry by such town under the townsite laws. —_ | 
_ 2 When within the limits of an incorporated town there are included 

more public lands than the maximum quantity susceptible of entry by 

such town, it provides for identifying the lands reserved and for sub- 
_ jecting to. the pre- emption and homestead laws all lands in excess. of | 
7 the age so reserved. | | 
3. It authorizes a town which has ae enti y of less. than the maxi- 


mum quantity to make additional entries of contiguous tr: acts occupied | 7 


for townsite purposes, the aggregate of all entries not to exceed the | 
‘quantity of land which the existing population of the town entitles it . 
to enter according to the scale prescribed by section 2389 of the Revised 
Statutes (act of March 2 , 1867, supr O78 and not to exceed t the maximum 
quantity of 2560 acres. 

4, The quantity of land 80 reserved from. pre-emption and homestead. 


> entry is not merely the area which the existing population of the town | 


entitles it to enter, but the maximum area of 2560 acres, less that 
embraced in prior entries, if there have been any; in other words, the 
reservation is not confined to. the present needs. of the town, but in 
anticipation of its future growth, includes the total area which the town — 
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: ‘may seat enter, without going beyond the maximum n limit preseribed by _ 
the townsite laws. 3 

| Whether the land SO renenvell: is thereby. sppionrinter for towaaite 

. purposes so as to withdraw and withhold it from all other disposition. 


under the public land laws, or whether under the terms of the statute - 


the appropriation is operative only against the pre. emption and home- 
stead laws, it is not now necessary to inquire. 

At the time of Wilson’s soldiers’ additional homestead entry the cor- 
porate limits of the town of Castle embraced the land here in contro- 
versy and other contiguous land ther etofore entered under the townsite 
laws, all of which was less than 2560 acres in area. Thus, while the 


land here in controversy was then vacant and unoccupied and therefore ~ 
not subject to entry under the townsite laws, it was so situated that it 


would probably become subject to such entry in the event of the future 
growth of the town, and was therefore clearly reserved under the act of © 
_ March 3,1877. The entire area included within the boundaries of the _ 
incorporated town being less than 2560 acres, and this land being con-. 
tiguous to the land theretofore entered, its identification as reserved © 
land was fully accomplished by the statute. It follows that at the time ~ 


“of Wilson’s entry, January 22, 1895, the land included therein wasnot | 
“unappropriated ” within the meaning of section 2289. as amended, and 7 


that the allowance of the entry was improper. 


In September, 1895, on account of a falling off in its Genuiater ‘the _ 
< - town of Castle was disincorpor ated under the laws of the State, and 


thus the obstacle in the way of the entry was removed; in other words, — 
while the land was not subject to homestead entr y when Wilson’s entry 


was allowed, it became subject to homestead entry soon thereafter, and_ | 

| is so now. a 

In the salina nieteAtiON: of. the publics iend laws it is aaesiee and. 7 
4 wisely held that an entry of land held in reservation or for other reason _ 


not subject to entry, made and maintained in good faith under color or 

claim of right will, if the land has since become subject to that class or 
character of entry, be permitted to remain intact as having attached 
when the land became subject to entry, if there be no adverse claim, 
(Richard Griffin, 11 L. D., 231; Thunie v. St. Paul, Minneapolis and 
Manitoba Ry. Co., 14 L. D., ‘545s; “John W. Imes, 15 L. D., 546; Settoon 
». Tschirn, 19 L. D., 1; James M. Dewar, 1 L. D., , 575; “Oscar Sassin, 
20 De DiglZyn > 


“The facts of this case e bri ing rit Heady within: this Tie. Tf Wilson's 


entry were canceled he or his assignees could immediately make another 


entry of the same land i in the exercise of his soldiers’ additional right. | 
Tt would not accord: with the spirit in which the government’s business ~ 
Ps should be transacted to. require this course to be followed when the 


| same result can be attained by more direct and reasonable means, 


Without now undertaking to determine for all cases who is an ‘adverse _ 


- 7 claimant within the pees of the. cases last cited, it is certain that. a 
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, Ber dose. not occupy that status. He does not claim to have 
initiated or acquired, and does not:seek to initiate or acquire, any right 
to the land in opposition to that entry, but confesses that his interest . 
in the land is one the preservation and protection of which depends. 
upon the Wilson entry being successfully carried to patent. Indeed 
the attitude in which Barbour comes before the land department is that 
of a vendee inviting the government to aid him in defeating his vend- 
or’s title. He was accorded an opportunity of showing that the entry 
~~ should not be passed to patent and has failed in the undertaking, but 
_ there was nothing in this which made him an adverse Claimant. 7 
The decision under review is recalled, and the case is remanded to. 3 
your office with instructions to pass. the uy to patent. Ce fa, 


= 


INDIAN LANDS—-ALLOTMENT—LAW OF DESCENT. 
_ HEIRS OF GEORGE B. VAN ARSDALE. 


In determining rights of inheritance under an allotment.to a citizen Pottawatomie of © 
- « Jand in Oklahoma the law of descent in force in said Territory must govern ; and 

under said law, where the widow of an allottee dies all of her children, or their 

representatives, have a share i in the interest held by the widow, , 


Assistant Attorney. + General Van Devanter to the Seer etary of ‘the Tivibe 
| January 380, 1899, — CW. CG. P.) 


.. Tam in receipt, by your reference, with request for an. opinion, ofthe . 


- letter of the Commissioner of Indian Affairs, dated December 29,1898, _ | 


and accompanying papers, relating to the question of the present.own- _ 
ership of lands allotted to George B. Van Ar eauls a Citizen Pottawat- | 
-omie Indian, now deceased. _ ; 
. This question arose upon the presentation, for approval of a deed a 
which the grantors were described as “Nellie Finley, nee Van Arsdale, 
sole heir at law of George B. Van Arsdale, Pottawatomie allottee No, 
- 562, and of Josette Van Arsdale, his widow, and John B. Finley, bus- 


band of said Nellie Finley,” and purporting to convey the ee formerly 7 


allotted to said George B. Van Arsdale, 


It seems from the papers submitted that this land, situated j in. n Okla- - 


- homa, was allotted to said Van Arsdale, that he died in June, 1892, | 
leaving Josette, his widow, and Nellie Finley, his daughter, as his Bole. 
heirs, that the widow died in July, 1893, leaving said Nellie Finley. her 


- daughter by the marriage with Van Arsdale, and several other chil- _ - 


dren, the fruits of a former marriage with one Trapp, as her heirs. 
- The Commissioner of Indian Affairs expresses the opinion that ada : 
the laws of Oklahoma the land upon the death of Vau Arsdale went 

‘in equal parts to his widow and. child, and that upon the widow’s © 


death her interest descended to all her children equally; but since the 
_ emer for melee Finley, disputes the right of the children of the. for- | 
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- mer ‘marriage to any interest in said land, the Commissioner submits 
the matter, saying: ae we 
a AS dan & ‘proposes to ar the. case, I respectfully transmit the papers for your | 
consideration of the question of heirship, which is the only ayestion presented for 

your consideration and decision. 
There is no argument amon gs the papers against the Commissionér’s 
_ position, nor is there any appearance here in behalf of Nellie Finley. 
The act of February 8, 1887 (24- oe 8) une — allot-- 
ment was made, provides: | a | 
That the law of descent and partition in force in the State or Territory qiare. sith 
lands are situate shall apply thereto after patents therefor have been executed. and - 
delivered, except. as herein otherwise provided,. oS Z 7 
There is nothing in the act to take this land out of the pencil aes = 
and therefore the laws of Oklahoma as to descent and partition apply. 
‘The law of Oklahoma relating to suecession (Chap. 86, Art. 4, Sec. 3) 
: provides that the estate of one ano dies i in testate sh all be sneceedled to 
and distributed: : Fy | 7 


| | ‘First. If the decedent leave a surviving husband or wife, and i only one. child, Or’ 

the lawful issue of one child, in equens shares to the surviving husband, or wife and. 

child, or issue of such child. eh , 

Under this law the interest of Van Ariaale: in. this land went to 
Josette, his widow, avd Nellie, his. only child, in nae shares. 

This section further provides: 


If the decedent leave ho surviving usbaud or wife, bat jexves issue, the whole | 
estate goes to such issue, and if such issue consists of more-than one. child living, or 
one child living and the lawful issue of one or more. deceased children, then the. «. 


estate goes in equal shares to the children living or to the child living, and the issue — 


of the deceased child or children by right. of representation. » _ 
_ Josette Van Arsdale left Nellie Finley, her daughter, also: ‘several 


| children and i issue of deceased children by a former marriage. Under 


the law, her estate, which included a half interest in the land in question, ; 


‘went to her children and the representatives of her deceased children. 


The. Commissioner of Indian Affairs’ states that section 12 of: said 


*sartiele 4, chapter. 86, of the. Oklahoma statutes, is cited in support of 


the. Slain that Nellie Finley is is the sole owner of this land. Said. Sec- 


ae z tion reads as follows: 


Kindred of the hale nee ‘nner eaually with anes of ihe whole plood. in anae 


game degree, unless the inheritance come to the intestate. by descent, devise or gift — 


of some one of his aucestors, in which case all those who are not of the blood of 
such ancestors must. be excluded from such inheritance. . A 8 ed 


Tr agrée with the Commissioner of Indian Affairs that jis section : 


. has’ no bearing on this case. All the children. of 1 the decedent, Mrs. es - 
: “Van Arsdale, are equally of her blood. 7 


‘The law as above quoted governin g this case is So. o clear and explicit = 
‘as not to be in need of construction to: ascertain. its meaning, nor is 
. argument necessary to demonstrate the applicability of the. oe to the 


ee case, 
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a concur in the opinion Srpieseed by the Commissioner of Indian 
- Affairs that Nellie Finley is not the sole owner of this land and that 
all the children, or their: Tepresentatives, of Josette Van Arsdale, 1 have 
_a share in the half interest in said land which went to her upon the 
death of the allottee. : . : 
_ Approved, January 30, 1899, 

THos. RYAN, Acting g Secretary. 


APPLICATION TO ENTER—ADVERSE CLAIM. 
LUNSFORD v. Napors. 


— An application to enter irregular in form, and returned to the applicant for correc- 
tion, protects him as against intervening adverse claims. : 


Acting Secretary Ryan to the Commisstoner of the General Land Office, 
(WwW. VY. ‘D.) February 1, 1899. | (GC. J. G.) 


This is an appeal by J ames B. Nabors ae your office decision of 
May 29, 1897, reversing the decision of the local office and holdin g his 
homestead entry for the S$ of the SE4 of Sec. 6, T. 20 S., R. 3 W., 

Montgomery land district, Alabama, Babee to the right of William G, 
- Lunsford to make homestead entry of said land. — 

It appears that on January 27, 1896, Nabors went before tie clerk of | 

the court of Jefferson county, Alabama, and made homestead affidavit 


* and application for the land described, at the same time paying the 


proper ‘fee and commissions. These papers, with the fee and commis... 
‘sions, were duly transmitted to the local office, and were received there 
January 28, 1896.. The same day the local office returned to Nabors — 
his homestead application, in order that he might remedy his failure | 
- to show that. he was within the provisions of the act of May 26,1890 — 
(26 Stat., 221), amending section 2294 of the Revised Statutes, which | 

| ce under what circumstances applications may be prepared | 

remote from the local office. The perfected application was received . 


in the local office February 4, 1896, was = plngee of: record, and duplicate 


receipt issued to Nabors. 


In the meautime, to wit, January 30, 1896, “William G. Lurisford = eee 


established residence on ‘the land in question by moving into'a cabin 
built thereon by a prior settler. At that time Lunsford found a notice, 


.- signed by Nabors, tacked on the door of the cabin, warnin g trespassers 
to keep off. | 


Rosny 3, 1896, Tamera aie . eee homestead entry. of this 7 


land which was péjotted for conflict with the prior application of — 


Nabors; and on March 9, 1896, he filed affidavit of contest against the | 

entry. of Nabors, alleging that he established residence on the land 

prior to said entry. . : 
Testimony was taken before W. H. Hunter, U. s. Gommisaioner? at 
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S Birmingham, both: parties being present with their optineals: ~The local — 
office rendered decision in favor of } Nabors, it being held that Luns- 
 ford’s allegation | had not been sustained, and that N abors was the first 
es applicant. Upon appeal your office reversed this decision. | | 

The evidence is conflicting as to the time the trespass notice, found — 
by Lunsford when he moved on the land, Was placed there by Nabors; | 


the former swearing that it was there in October, 1895, while the latter _ | 


and several of -his witnesses testify that it was not. posted until Jan- 
uary 28, 1896. The evidence is conclusive, however, that said notice 
was there and observed by Lunsford on January 30, 1896. _ 


Your office held that the posting of the notice by Nabors was notan _ 


act of settlement, and in this the Department concurs. It was held i in 
- the case of Henline v. Ginder, 24 L. D., 476, that the rule recognizing 
slight acts of settlement in the presence of an adverse claim is limited 
to parties making the race for Oklahoma lands, and is not applicable 
to the ordinary case of a party who claims priority of settlement. The 
claim of Nabors is thus made to depend upon. his application to enter. 
Upon this point your office held that. said application “was not lawful 
and. valid until it was received. complete on February 4, 1896, and his. 
rights must date from this time”; citin g in support. t thereof the’ case of | 


Davis v. Fraser, | 21 L. D., 294. 


In the case of Walk v. Beaty, 26 Le Dy 54, it was . held (syllabus): | 


‘The failure to file a ‘“on-sooner” atfidavit, with a soldier’ 'S declaratory statenient, 
may be subsequently remedied, even ehaug an intervening adverse claim to. the 
land may be asserted. | . oo 


oe - That « case cited and distinguished the case of Lawson HH. Leimmons, | 
19 L.D., 37, the syllabus of whichis: i 
An application for public land should be rejected if defective when needs | 


a and the right of the applicant, in such case, to thereafter perfect his appeavon nS 
can not be recognized i m the presence of an in tervening adver se. claim. . 


~The Lemmons case, however, was OV erruled byt that tof Nett 0 Snider, — 
: 26 L. D., 389, the syllabus of which i is: | | : 


an application to enter suspended on. account of asfeels ae with notice of. ae : 


az such action to the applicant, operates t to. reserve the land from other Uisposition: 

until final action thereon. a a a 7 ; , 

P= a ube case of MeCormick v .B arclay, 21 L. D, 60, at was held Hey - 
Jabus): | | , : 


Where an application to Snter is s found dreesnlax in fons and j is sietamed tothe 
applicant f for correction, it should be regarded by the local. office as pending fora 


: reasonable time, and excluding , during s said. period, other. applications for the land, fre 
“See. also. the case of Smith v. United States, 16 L. D., 352, wherein = 


an application to make homestead entry, returned to the applicant _ 


because it did not show why it was made before the clerk of the dis- ‘ 
trict court instead of at the local office, a8 in the case under considera- 

tion, was held to be a pending Bppheauon and to protect. the rights: of | 
the aeplcnmi: ae ae : | a es 7 
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"With respect to the case of Davis. v. Fraser, supra, upon whieh: your a 


office relies, it is not considered as conclusive of the case under con- 
sideration, for. the reason that there is not a parallel state of facts in. 
the two cases. In that case it was held that “a homestead application 
_ prepared before a clerk of court, or other officer remote from the local 

office, takes effect only when filed in the proper land office.” This 
ruling is applicable to and controlling in the case at bar. The facts in 
the case cited, however, are that the homestead application prepared 
before the clerk of court was not actually filed in the local office until . 
an entry had intervened, although said application was executed the 
day before the entry was made. It was accordingly held that. such 
application did not become a finished act before the filing of it; and as 


- this was subsequent to the entry the application was therefore too late. 


It was also held that “homestead applications and affidavits made 
before a United States commissioner, or the clerk of a State court, are 


not lawful and valid, unless they show that the applicant ‘is prevented’ 
by reason of distance, bodily infirmity, or other good cause, from per- 


_ gonal attendance at the district land office.” But this can not properly 

_ be construed to mean that an application erroneous in form, returned 
for correction, does not operate to reserve the land from other disposi- 
tion until final action thereon, or that a homestead application must be 
complete in every particular when first presented in order to so reserve 
the land. In the case at bar the application of Nabors was filed in the 
local office prior to Lunsford’s settlement. or application to enter. | 
Therefore the question in this case, as distinguished from the one cited, 
is, whether the application of Nabors, being incomplete when filed and 
returned to him for correction, was a pending application and protected 
his rights against the subsequent claims of Lunsford. | 
| Under the decisions cited herein the Department is of: opinion that 
the omission of Nabors to file the affidavit referred to was. properly 
~.eurable upon notice to him; and that when cured, as Was dome: it took 

- effect by relation as of the date filed. | ; 
- Your office decision is hereby reversed, and fhe entry of Nabors will © 
remain intact subject to compliance with law, | . | 


RATLROAD GRANT-LAND EXCEPTED-PRE-EMPTION FILING. 


Un10N Paorrxe Ry. Go. v FISHER. 


The preferred sek: of. purchase sedieel by, a pre-emption filing on “offered” land 
- ‘terminates with the expiration of the statutory period for the submission of 
. final proof and making payment, and, if within that period such filing is not 
carried to entry, it is not after such time even al apparent record claim to the 
land, for the same record that. gives. notice of the filing, gives like notice of its” 
termination. Such expired filing is of no advantage to the claimant which a_ 
formal cancellation would withdraw, and no obstacle: to the Sen of. the 
—Jand which such a cancellation: would remove. | 
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7 By the terms of section 3, of the act of Fag 1, 1862, raaiay a grant of lands to tiie 


— Union Pacific Ry. Co. all lands, ‘sold, reserved or otherwise. disposed of by the | | 


United States,” or ‘‘to which a pre-emption or homestead claim may ..,.— 
have attached at the time the line of said road is definitely fixed, ”? were excepted 
from said grant; and by section 4, of the amendatory act of July 2, 1864, it was 
mee that said grant should not defeat or impair any “‘pre- -emption, home- 
stead .. .. or other lawful claim;” and it is held that an expired pre-emption 
filing arse ‘‘offered” land is not an existing or subsisting claim npon the records 
of the local office, and does not constitute a pre-emption, or other lawful claim, 
within the meaning of the excepting clauses in said grant. _ 


Acting Secretary Ryan to the Commissioner of the General Land Office, 
(W. V. D.) | February 1, 1899. 


The Union Pacific Railway Company has appealed from your office 
decision of May 15, 1897 , holding that the preemption filing of Almon 
Benton excepted the NW. 4 of the NH. 4 Sec. 13,T.758., R. 11 E. , Topeka — 


land district, Kansas, from the grant made by the ak of July 1, 1862 _ 


(12 Stat. , 489) and the amendment thereto of July 2, 1864 (13 Stat. , 356), | 
This net is within the limits of that grant. and the line of road oppo- — 
 gite thereto was. definitely fixed by the: map of definite location ‘filed. 
J anuary 1171866. | 
The land was offered for sale ae? r prod amation No. 636, dated March | 
29, 1859, under which a sale of public lands. commencing September 19, 
1859, was held at the Kickapoo land office. While offered for sale the 
tract was not sold, and thereupon. took the status of offered land. 
August 5, 1862, Almon Benton filed preemption declaratory state- 
ment. ainbiaci g ane tract, in which July 21, 1862, was given as the . 
- date of his settlement, but. the filing was never perfected into an entry. 
At the date of the definite location of the line of road, this filing had ~ 
not been formally canceled. upon the. records of the local office and for: 


‘ that reason it is held in your office decision that the Jand covered Py ser. 


the filing was excepted from the grant. 
_. The railroad company listed the tr act for patent ada its went J une 
| 2, 1881, but notwithstanding this listing the local officers, without 
_ notice to the company, permitted Frank I. Fisher to make homestead 

entry of the tract October 7, 1896, ancl this entry is ‘sustained by your 
‘office decision. | 

What was the status of Ben Con’s preemption filing at the date of the 
definite location of the line of road? Was it at that timean existing 
preemption claim, within the meaning of the granting acts? If it was, 
the land embraced therein was excepted from the grant. : 

By the terms of section three of the granting act there were excepted 


from the grant all mineral lands and all lands “ sold, reserved or other- 
_ wise disposed of by the United States” or “to which a preemption or ~ 


-. homestead claim may . . have attached, at the time the line of said — 
road 18 aon ay fixed or and by section, four of the amendator y act it < 
was aa a one a eS oe 
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_ And any lands granted by this act, or the act to ich this is an: amendment, shall 
not defeat or impair any pre- -emption, homestead, swamp land or other lawful claim, 
nor include any government reservation or ainerall lands, or the improvements of 


any bona fide settler, on any lands returned and denominated as mineral lands. 


The main contention of appellant is that the tract was offered land 
at the time of the filing thereon by Benton and that the filing had, by 
— operation of law, wholly expired and become altogether inoperative 
before the definite location of the line of road and-was therefore as _ 

completely extinguished as if formally canceled. | : 

It becomes necessary to inquire what were “offered” lands and to 
ascertain the effect and status of a pre-emption filing thereon. 

Originally the controlling purpose in disposing of the public lands 
was the obtaining of public revenue. Under the proclamation of the 
_ President and after appropriate public notice the lands wero offered at 

public sale to the highest bidder, the minimum price being one dollar 
and twenty-five cents per acre, and if when so offered a tract remained — 


unsold it became subject to private sale under section 3 of the act of 


April 24, 1820 (3 Stat., 566—R. S., Sec.. 2357), which provided: 


And all the public lands which shall hae on offered at public sale. before the 
first day of July next, and which shall then remain unsold, as well as the lands that: 
shall thereafter be offered at public sale, according to law, and remain unsold at the 
-elose of. such public sales, shall be subject to be sold at private sale, by entry at the © 
land office, at one dollar aud twenty- five cents an’ acre, to be paid at the time of 
makjng such entry as afovesaid, ; . 


AS a result of this system of public aid aiivats sales, the public. 


lands came to be spoken of as “unoffered” lands, meaning those which - 
had not yet been exposed to public sale, and offered” lands, meaning 


those which had been exposed to public sale but remained unsold. The _ 
he, latter, but not the former, were subject to private sale or entry at the 


minimum price. . It will not be necessary to here refer to a class‘of © 
lands the status of which has been affected by a change in the price — 
thereof as shown in the case of Eldred v, Sexton (19 Wall., 189). - 
~ The preemption act of September 4, 1841 (5 Stat., 453; Sees. 10-15), 
gave a preferred right to purchase or euter, at the minimum price, not 
exceeding one hundred and ‘sixty acres, or a quarter section, of public 
land to one who should make a personal settlement thereupon, inhabit 
and improve the same, and erect a dwelling-house thereon. This pre- 
_ ferred right. extended equally to nnoffered and offered lands, except | 
that by section 14 it was provided respecting unoffered lands: 
That this act shall not delay the sale of any of the public lands of the United 
States beyond the time which has been, or may be, appointed by the proclamation 
of the President, nor shall the provisions of this act be wvailable to any person or 


persons who shall fail to make the proof and payment, and file the affidavit required 
. before the day appointed for the commen cement of the sales as aforesaid. 


and by section 15 it was: provided respecting offered lands: 


- That whenever : any per son has settled or ‘shall settle and improve a tract of land, 
subject at the time of settlement to private entry, and shall intend to purchase the | 
_ . same under the provisions of this act, such person shall in the first case, within ~ 
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thr ee agae after cane passage of the same, andi in tlie’ l ist. within: thirty. days nee. 
- after the date of such settlement, ‘file. with the register of the: proper district a. 
written statement, describing the land settled upon, - and declaring the intention. 
of such person to claim the same under the provisions of this act; and shall, where — 
such: settlement is already made, within twelve months after the passage of this — 
act, and where it shall hereafter be male, within the same period after the date of. 
‘such settlement, make the proof, affidavit, and payment herein required ; and if he 
or she shall fail to file sneh written statement as aforesaid, or shall fail to make such. 
affidavit, proof, and payment, within the twelve months aforesaid, the tract of land -~ 
go settled and THpEO ved shall be subject to the: entr y of any other par chaser. : : 


Thus the effect of the act of 1841 was that, as to unoffered lands, 

the filing of a preemption declaratory statement was not required, but 
the preference right of purchase was lost unless exercised by the mak- — 
| ing of due proof and payment before the time fixed for the public sale, ih 


is in which event the land. would be offered and sold to the highest. 


_ bidder, and if-not sold would become. subject to private entry: by. the 
first applicant, at the minimum price. As to offered lands, the prefer- _ 
ence right was dependent. upon the filing of a declaratory ‘statement. 
- in the local office within thirty days after the time of settlement and _ 
~ would be lost. unless exercised by the making of due proof and ney | 
ment within twelye months after the date of settlement. - : 
Under the statute regulating sales of public lands, unoffered land — 
could not be purchased at any price or in any manner in advance of the 
public sale, while offered land was at all times subject to purchase by 
the first applicant at a fixed price. The preemption act of 1841 gave to 


- one complying with the terms thereof the privilege of purchasing unof- 


fered land at the same fixed price at any time before the day appointed 
for the commencement of the public sale. This was the conferring of — 
an entirely new privilege, but the privilege of purchasing offered lands 
_ at the fixed price was conferred by the act of April 24, 1820, and existed 
independently of the preemption law, so that as to them the only effect 
of the act of 1841 was to give to one complying with its terms a period 
of twelve months from the time of settlement within which to fully exer- 
cise his privilege and make payment for the land. This was not the 
conferring of an entirely new. privilege but rather the modification | or 
enlargement of an existing one. o 

The act of March 3, 1843 (5 Stat., 619), supplemented the preemption — 


- act of 1841, and by section 5 required that settlers upon unoffered lands 
should file a declaratory statement in the local office within three months 
fromthe time of settlement, in default of which the tract would be 


awarded to the next settler in order of time who should file such state- — 
~ ment and otherwise comply with the law, and section 9 referring to the. 
provision respecting offered land, in section 15 of the act of 1841, to the 


 ” effect that the tract. would be abi ect to the entry of any other purchaser _ 
unless the preference right was exercised by the making of proof and. 


- payment within twelve months after the date of See provided as | 
- follows: | 7 : | 7 _ 


= And said act chant not, be so  seuatenen as ; to ee any person wie may have 
. filed a notice of intention to claim any tract of land by preemption: under said act, - 


| 8 8 from the right allowed by law to others to ‘purchase the. same by. private ae 


| after the expiration of the wight of pipes 
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‘Respecting the rete or privilege secured by a caste filing, the | 
= two acts of 1841 and. 1843, taken together, made a difference between _ 
unoftered and offered ends in that on unoffered lands the right or 
privilege continued up to the commencement of the public sale when- — 
ever that might be, and if the filing had not then been perfected into 
an entry the land was offered at the public sale and if not sold became ~ 
subject to private entry by the first applicant, and on offered lands the — 
right or privilege continued for twelve months from the time of settle- 
- ment andif the filing had not then been perfected into an entry, the land — 
- was likewise subject to private entry by the first applicant, the person 
who made the filing having the same right as others to thereafter pur- 
chase the land by private entry. The effect, however, of a failure to | 
carry a preemption filing into an entry within the time prescribed by 
these acts was the same whether the filing embraced unoffered or 
offered lands, that is, the right or privilege secured by the filing termi- 
nated ipso facto, by operation of law, and thereafter the person who | 
made the filing had no greater or different right or privilege of pur-. 
chasing or entering the land than was possessed by others, and had 


. no greater or different right or privilege of purchasing or enters g the 


land than he would have possessed if he had not made the filing. If 


- . at the time of the filing the land was unoffered, he could purchase at 
_ the public sale by becoming the highest bidder, or if it remained 
- unsold at the close of such sale. he could then make private entry 


thereof at the minimum price upon the same terms accorded to others, _ 
but neither at the public sale nor in making such private entry would 


his filing avail him anything whatever. So if the land was offered - 


land at the time of the filing, upon the expiration of the time for carry- — 


ing the filing into an entry the land became subject to privateentry by 
_ the person who made the filing upon the same terms that it wassubject - 


to such entry by others, but the filing would be of no advantage to 
him either in the presence or absence of other applicants. This result | 


-was not dependent upon the cancellation of the filing upon the records. - 
of the local office, nor was it the custom or practice of the land depart- 


ment to make a formal cancellation of such filings. The absence of.a - 
formal cancellation was therefore no indication that the officers of the 
. Jand department recognized the expired filing as one thereafter to be— 

prosecuted to confirmation, nor, indeed, would such mecenien have — 
been within the range of. their authority. | 
That the “right of preemption,” in the instance of offered jams: 

expired by operation of law with the expiration of the time for making 
proof and payment, and was so regarded by Congress, is fully illus- 
trated by section 9 of the act of 1843, where it is provided that one ‘ 
who may have filed a preemption declaratory statement for offered land 
under the act of 1841 shall not be excluded “from the right allowed by 


law to others to purchase the. same by as oan after, me expiration — 


of the hh ow vena oF 
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The fact that a ‘filing had thus. Farm ated: and that all. niente. and 


privileges thereunder were extinguished, was as much @ matter of. — 


record in the local office as would be a formal entry of cancellation, so 
that no inquir y into matters not shown by the records of that office was 


o. necessary. in determining the status or effect of the filing. The date 


of settlement given in the declaratory’ statement, whether the filing — | 
had been perfected into an entry, whether the iad was unoffered or 


7 offered at the time of the filing, and if unoffered whether it. had since ~ 


been exposed to public sale, were matters necessarily appearing upon — 


the records of the local office. It follows, therefore, that under the | 


acts of 1811 and 1843 a preemption filing whether made upon unoffered. 


or offered jJand did not, after the: expiration of the time for making _ - 
— entry thereunder, | constitute even an apparent record claim to the nt 


land. The same record which. gave notice of the filing gave like notice 


of its termination. The filing was thereafter of no advantage to the 


claimant which a formal cancellation would withdraw and it was no 
| obstacle to the aeporiuen of the land which such a. cancellation would: 


-- remove. 


In Union Paotiie Railway Co. % Hartwick! (26 L.D. ., 680), it was held. | 


that a preemption filing made on unoffer ed. lands was extinguished by ~ 7 


_ operation of law, if proof and payment were not made thereunder — 
before the day appointed for the commencement of the public sale. 
-at which such land was offered, aud that-a for mal cancellation upon. the 

records was not necessary to put an end to the preemption right. 
The case under consideration is. essentially different from that. of a 


filing which has become subject to cancellation by the claimant’s failure — 


to maintain personal settlement, his. ownership of three hundred and 


7 twenty acres of. other land or his agreement to sell the. Jand before’ 3 
entry. In such a case the claim would not be enforceable by the — 


claimant and would be subject to cancellation. upon an ascertainment. ; 
of tle facts, but in the absence of such ascertainment matters of this : 
character would not appear upon the records of the local office, and. 


im : would, therefor e, not affect the status of the filing as an existing claim. — - 


The status of the land at the time of the definite location of the | 


ae road, January 11, 1866, constitutes the criterion by which the lands to - 


- which the company is entitled . are to be determined. Van Wyck wv. be - 
.  Knevals (106 U. S., 360); Kansas. Pacific Ry. Co. v. Dunmeyer (113 


eo Sa 629)... At that time Benton’s preemption filing made upon - 


: offered land August 5, 1862, and based. upon a settlement made July 


21, 1862, had expired by operation of law, as ‘shown by the records of 
the local office, and had no more effect as a claim to the land than if it 


had never been made. It is not claimed that Benton’s settlement con- __ 
tinued. after the expiration of his filing and up to the time of the 
_ definite location of the line of road, but this was not deemed material 


by your office and is not deemed matetiall by the Department. 


oe the enactment. ot the homestead ems May. 20, 1362, the . 
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practice of disposing of. public hieyats at public aie was 3 gradually. ca 


abandoned, and while the authority for such. sales remained, it came to 
be rarely exercised. As before. shown, under the statutes then exist- _ 
ing, one making a preemption filing upon unoffered land had until the. | 
day appointed for the public sale within which to carry his filing into 
an entry by making proof and payment, The abandonment, therefore, 
of public sales resulted in giving to those who had made preemption 
filings upon unoffered land, an unlimited or indeterminate time within 
which to. perfect or coniplete their claims by making proof and pay-. 
ment. To correct this situation, the act.of July 15,1870 (16 Stat., 279), 
and the resolution of March 3, 1871 (16 Stat., 601), provided that aque 
ants for unoffered lands should make. the proper proof and payment 
within: thirty months after the date prescribed -for filing declaratory 


-.. statement. (See sec, 2267, R. 8S.) These additional enactments being _ 


subsequent to the detinite location of the company’s line of road and 
being limited to unoffered lands do not affect the case at bar and are 
now mentioned only for the purpose of completing the historical state- 
ment of the legislation affecting the. general subject wider considera- 
tion. Any discussion of their effect upon filings upon unoffered land | 
‘must be left to 4 case whose facts make such discussion necessary. 
~The views here expressed are not altogether in conflict with the deci. 
sions of the Department i in the cases of Allen v. Northern Pacific R. R.. 
Co. (6 L. D., 520); Schetka v. Northern Pacific R. R. Co. (5 L. D., 473), 
and Emmerson v. Central Pacific R. R. Co. (3 L. D., 117 and a71), At. 
the time when these decisions were rendered the Department held that 


settlement, ‘inhabitancy and improvement constituted a preemption — - 


claim within the meaning of the excepting clauses of this and other 
similar railroad grants, and that lands so settled upon, inhabited and - 
improved at the time of the definite location of the line of road, were 
excepted from tbe grant, although no declaratory statement had been 
filed or action taken in the land office, whereby a claim to the land had 
‘been asserted or recognized. The decisions cited applied this holding 
_. to the cases of persons who made preemption filings upon offered land 
and failed to make proof. and payment within the time prescribed, but 
who, when the line of road was thereafter definitely located, were still 
inhabiting the land; and in support thereof it was said that “the pre- 
emption law bases the preemption right on settlement,” and that “the 
mere fact that the preemptor’s filing had lapsed is not sufficient evidence 
of the abandonment of his claim.” That which was thus held to except 
_ the land from the graut was the settlement and not the expired filing. 
In the Schetka case a filing was made upon offered land by one Barth 
and the time for making proof and payment thereunder expired orore 
the definite location of the line of road. It was held: | =. 
If the settlement existed at the time of the definite location, the claim of fhe « com- ‘ : 
pany is at an end. If, however, the claim of Barth to the land had ceased at that 
date, I see no Treason from this record way the tract ‘should not be awarded to the © 
company. : 
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In the Allen case, a filing upon offered land, ore by one e Fittlar, had 
expired before definite location, and the decision, calling attention to 
the absence of an allegation that the original claimant continued to 
“hold the land at the time of the definite location of the road, ordered a 
hearing to ascertain the facts in that connection, and held that: “if the 
land was at that date free from the settlement claim of Fittlar, afore-. 
said, I see no reason from the present record why the railroad company ~ 
| should not get. the land.” These were, in effect, decisions that. an 


os -expired filing upon offered land, although not formally: canceled upon 


the records of the local land office, did not constitute such a preemption 
claim as excepted the land from the grant, for clearly there was no~ 


_ occasion to inquire whether personal settlement or inhabitanecy had 


been maintained up to the time of the definite location of the line of 


road, if the filing itself, although expired, defeated the grant.. That. : 
this is the proper interpretation of these decisions is shown by the sub- 


sequent cases of Northern Pacific R. R. Co. v. Stovenour (10 L. D., 645) - 
= Meister v. St. Paul, Minneapolis and Manitoba ‘Ry. Co. et al. (14 L. 

D., 624), In the Stovenour case, which involved unoffered land, it was: 
sald: 

This conclusion renders it necessary further to consider whether the land was 
‘free from preemption, or other claims or rights,’ at the date when the line of the 
company’s road was definitely located, to wit: July 6, 1882. At that date, it will be 
observed, the time prescribed by statute, within which proof and payment were 
required to be made under the declaratory statements of Pare and Yeaman, had 


elapsed, without proof and payment having been made. Thesedeclaratory statements — 


were, therefore, at the date when the company’s rights attached under its grant, what 
are usnally denominated ‘expired filings;’ and there is no evidence, or allegation 
even, that the parties named were then settlers or residents on the land. 

Were these filings, nevertheless, ‘preemption claims,’ such as served to except the. 
‘land from the grant? Iam of the opinion that they were not. Upon the expiration 
of the time limited by statute for the making of proof and payment, without such 
proof and payment having been made, the presumption arose that whatever claim, 
or claims, bad previously. attached to the land, under or by reason of such filings, 
had been abandoned, and no longer in fact existed. This presumption, however, was. 
not conclusive, but was open to rebuttal by any one claiming an interest in or right 
- to the land, who might allege the contrary. The claimant, Stovenour, has made no 


such allegation in this case. So far as the record shows, the land in dispute was - 


prima facie subj ect to the grant to the company at the date of the definite location of 
its road, and must be held, therefore, in the absence of any allegation or showing to 
the contrary, to have passed under. the grant. 


In the Meister case, which involved offered land, it was aid 


" Said land was offered at public sale ‘October 26, 1864. On J uly 8, 1869, Gare . 

_ Cronk filed preemption declaratory statement. (No. 81) for said tract and. others, 
alleging settlement July. 5, 1869, but never pnempicd to perfect title under said . 
filing. 

You affinied the decision of the. local officers on ‘the seca that Cronies filing 
expired before the attachment of rights under said grant, and that said dene 
- therefore enured to said grant. . oe 
On appeal to this Department, Meister alleges. error in sceajestng his dechenen . 

on such a ‘Under the preeny ec law CS 2264 of the Revised ue it 
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was necessary for Cronk, within twelve months after the date of his settlement to © 
‘make the proof, affidavit, and payment’ required, and upon failure thereof said 
land became ‘subject to the entry of any other purchaser.’ Cronk never complied | 
with this provision of the law. The twelve months: from his- settlement expired 
_ July 5, 1870, and said tract then became prima facie vacant public land, and subject 
to the grant of the company at the date of the definite location of its road on 


_. December 19, 1871, and must be held to have passed under its grant in the absence 


of any showing to the contrary. % . 


The holding of the Department upon. wich all these davon: seem 
_ to have been predicated, viz, that settlement, or settlement followed by 
-Iinhabitancy and iuwprovement, constitutes a ‘preemption claim with the 
excepting clauses’ found in this and similar grants to aid in the con- — 
struction of railroads, has given way to subsequent rulings of the 
supreme court fully establishing what is a preemption or homestead 
claim within the meaning of these granting acts. 7. court’s rulings 
are here given in its own language. _ 
In Kansas Pacifie v. Dunmeyer (113 U.S., 629, 640, 644), it is said: 


The land granted by Congress was from its very character and surroundings uncer- 
- tain in many respects, until the thing was done which should removethatuncertainty, 
and give precision to the grant. Wherever the road: might go, the grant was lim- 
ited originally to five sections, and, by the ameudment of 1864, to ten sections on 
each side of it within the limit of twenty miles. These were to be odd-numbered 
sections, so that the even-numbered sections did not pass by the grant. And these 
odd-numbered sections were to be those ‘not sold, reserved, or otherwise disposed of 
by the United States, and to which a preemption or homestead right had not attached 


. at the time the line of said road is definitely fixed.’ When the line was fixed, which | ~ 


we have already,said was by the act of filing this map of definite location in the 
~ General Land Office, thén the criterion was established by which the lands to which © 
the road had a right were to be determined. Topographically this determined © 
which were the ten odd sections on each side of that line where the surveys had 
_ then been made. Where they had not been made, this determination was only post= 
poned until the survey should have been made. This filing of the map of definite 
loeation furnished also the means of determining what lands had previously to that- 
moment been sold, reserved or otherwise disposed of by the United States, and to — 
which a presniinion ut homestead claim had attached; for, by examining the plats 
of this land in the office of the register and receiver, or in the General Land Office, 
it could readily have been seen if any of the odd sections within ten miles of the 
line had been sold, or disposed of, or reserved, or a homestead or pre- -emption claim 
had attached to any of them. In regard to all such sections thoy were not granted. 
Tho express and unequivocal language of the statute is that the odd sections not | 
in this condition are granted. The grant is limited, by its clear meaning, to the 
other odd sections, ang not to these. “a 
In the case before us a claim was made and filed in the land office, and there recog- 
nized, before the line of the company’s road was located. That claim was an exist- 
ing one of public record in favor of Miller when the map of plaintiff in error was . 
filed. In the language of the act of Congress this homestead claim had attached to 
the. land, and it therefore did not pass by the grant. 

Of all the words in the English language, this word attached was probably fhe: 
best that could have been used. It did not mean mere settlement, residence, or cul- 
tivation of the land, but it meant a proceeding in the proper land office, by which 
the inchoate right to the land was initiated.. It meant that by such a proceoding a — 
right of homestead had fastened to that land, which could ripen into a perfect title 


— 
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| ‘by future residence and eultivation With the per eounande of these: conditions the 
. company had. nothing to do. The right of the homestead having: attached to the 

dand it was excepted: ‘out of the grant as much as if in a deed, it, had. been excluded 
from the cony eyance by metes and bounds: | | - 


The Dunmeyer decision is cited with gral in apaleeta Railroad ae 


| Co. ». Whitney’ (132 U. S., 357), and Nie v. ae ee U.S. » 8) ae 
a fn the latter it is said at page. 93: | 


With. reference to the first of these reasons it is true that there must be. a settle- — 
iment and improvement in or der to justify the. filing of such a declaratory statement, 
Settlement. is the initial fact. The act of September 4, 1841, ¢. 16,5 Stat., 453, which 
was in force at the time of these transactions, gave the right of preemption to one — 
making ‘ a settlement in person,’ and who inhabits aud i impr oves the land and erects — 
@ dwelling thereon, (§ 10,) and -authorized the filing of a declaratory statement. 


‘within. three inontlis after the date of such settlement. ne § 15.) Tn this respect. 2 : 


preemption differs from a homestead, for the entry in the land office is in respect to. 
the latter the initial fact. Act of May 20, 1862, c. 15,12 Stat., 392: Rev. Stat, § 2290; 

Maddox v. Burnham, 156 U. S., 544. . But it is also true that settlement alone with- — 
ont a declaratory statement creates no preemption right. ‘Such a notice of claim 

or declaratory statement is indispensably necessary to give the claimant any standing © 
BS & preemncels the rule being that his settlement alone is not. sufficient for that 
purpose.’ Lansdale v. Daniels, 100 U. 8., 113,116. And the acceptance of such 
Aeclaratory statement and noting the sate: on the books of the local land office is 
the official recognition of the preemption claim. While the cases of Kansas Pacific 
Railway Co. v. Dunmeyer and Hastings and Dakota Railway Co. v. Whitney, supra, 
anvolved simply homestead claims, yet, in the opinion in each, preemption and home- 
stead claims were-mentioned and considered as standing in this respect upon the 
same footing. Further, it may be noticed that the granting clanse of the Pacific . 
Railroad acts, differing from similar clanses in other railroad grants, excepts lands 
$0 which preemption or homestead ‘claims’ have attached, instead of simply cases 
of preemption or homestead ‘rights,’ And the filing of this declaratory statement 
avas, in the strictest sense of the term, the assertion ofa preemption claim, and when 
filed and noted it was officially recognized as such. 


In Northern Pacific Railroad Co. v. Colburn (164 U.S; 883, 386, 388), 
it is said: 
But Srequent decisions of this court have een to the effect that no preemption or 
homestead claim attaches to a tract until an entry in the local land office. Thus, in 


the case. of Kansas Pacific Railroad v. Dunmeyer, 113 U. S., 629, eee Mr. Justice Miller ; 
speaking for the court. said: | 


‘Of all the words in the English lanpuage: this word ‘attached ” wes probably the ar 


. ‘dest that could. have been used. It did not mean mere settlement, residence or. 
- -eultivation of the land, but it meant a proceeding i in the pr oper land office, by which 


-- the inchoate right-to the land was initiated. lt meant that by such a proceeding a. 


| : right of homestead had fastened to that land, which could ripen into a ' perfect nee 
. ‘BY. future residence and cultivation.’ 


- This language was quoted and the decision veaffirmed in estes and Dakota. re 
Bativoad, v. Whitney, 182, U. 8. 357 5 ‘Whitney v. Taylor, 158 U.S. 8. In Lansdale - 
wv. Daniels, 100.U. §., 113, 116, it was ruled that. ‘such a notice of claim or declaratory = 


_ statement is indispensably necessary to give the claimant any standing as .a@ pre- 


emptor, the rule being that his settlement alone is not sufficient for that. purpose. one 


~ See also Maddox v. Burnham, 156 U.S., 544. Now in this case the allegations are that. 
- Kelly never made any entry in the Teal land office, and the decision of the Secretary 


of the Interior is based simply on the fact of occupation and cultivation:. And while | - 
7 the decision of that fact may be conclusive between, the periles, his ruling anay such. 
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| ‘oceupation and cultivation created a alain exempting the land from the operation _ > 


of the land grant, is a decision on a matter of law which does not conclude the — 
parties, and which is open to reyiew in the courts. ea : 

For the reasons above indicated, because the decision of. the land department: wae 
only on matters of fact and did not conclude the law of the case, and because suck ; 
facts so found were not of themselves sufficient to disturb the title of the railroad - 


-. * company, the judgment i is reversed. 


In this connection see Wight v. Central Pacific R. R. Go, (27 L. Ds | 


182), and Central Pacific BR. R. Co. v, Hunsaker (27 L. D., 297). | 
After a careful examination of the statutes and of judicial. and | 


departmental decisions it is held that an expiréd preemption filing : 


‘upon offered land is not an existing or subsisting claim upon the Mes 


records of the local land office, and does not constitute a preemption - 
or other lawful claim within the meaning of the excepting clauses of 
the grant here under consideration. = 
In some departmental decisions expressious are found AtaeuS to 
the case of Whitney v. Taylor, supra, a conclusion different from that. 
here announced. (See Fish v. Northern Pacific R. R. Co., 21 L. D., 165 
23 L..D.,15.) Without giving any consideration to whether the lang ; 
in question was offered or unoffered or whether a filing upon offered — 
land, shown by the records of the local land office to have expired by 
‘operation of law, is any more an existing or subsisting record-claim 
than one shown by those records to have been canceled or set aside for — 


-mmatters debors the record, these decisions quote, and give special force me . 


to, the following extract fron the opinion in that case: 


_ When on the records of the local land office there is an existing claim on ‘ie ae | 
of an individual under the homestead or preemption law, which has been recognized 

by the officers of the government and has not been canceled or set aside, the tract. | 
in respect to which that claim is existing is excepted from the operation of a rail-~ 
road land grant containing the ordinary excepting clauses, aud this notwithstand= 
ing such claim may not be enforceable by the claimant, and is subject to cancellation 
by the government at its own suggestion, or upon the application of other parties. 

It was not the intention of Congress to open a controy ersy between the claimant. | 
and the railroad company as to the validity of the former’s claim. It was enongk 
that the claim existed, and the question of its validity was a matter to be scttled. 
_ between the government and the arene in respect to which the railroad com+ 
“pany was not permitted to be heard . Sagas had filed a claim in respect to this. 
land, declaring that he had settled sind nproved it, and intended to purchase it . 
under the provisions of the preemption law. Whether he -had in fact settled or 
‘improved it was a question in which the government was, at least np to the time of 


the filing of the map of definite location, the only party adversely interested. Ang 


: if it was contcnt to let that claim rest as one thereafter to be prosecuted to-consum+ | 
‘mation, that was the end of the matter, and the railroad company was not permitted 
oe by the filing of its map of definite location to become a par ty. to.any such controversy. 


‘That case involved the effect of an unexpired preemption filing upon. 
- unoffered land existing upon the records of the local office at the time 
of the definite location of the company’s line of road, March 26,1864. | 
It was charged by the company that the claimant had not made set-_ 
tlement. upon the land, or that if such a settlement had been made the 
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| claim had been abandoned before the definite location of the line of : 
road. A consideration of the entire decision seems to indicate that 

— what was. said in the extract quoted above was in. response to this 

_ eharge.. It was also charged that the filing was not followed by payment 


and final proof within the time prescribed, and that at the date of the 


definite location of the company’s line of road the filing had become, 
-in-the. nomenclature of the land office, an expired filing, and the land 
had become ther eby discharged of all claim ‘by reason thereof. In 
_ response to this charge the court, quoting from: the decision of the Sec: 
retary of the Interior thereon, said: | 
It thus appears that the tract in nieston remained in. the Ghiepory of unoffered 
lands, and was not procl aimed for sale. The preemption act of March 3, 18438 (5 
‘Stat., 620), provided that the settler on unotiered land mi ight imake proof and pay- 
‘ment at any time before the commencement of the public sale, which should embrace 
his laud. Untilsuch time arrived the filing protected the claim of the settler. This 


was the status of the law at the time said company’s rights attached, and it $0 Con- 
tinued until modified by the act of July 14, 1870. 16 Stat. ” 279, : 


That this decision’ upon the effect of an unexpired filing upon unof- : 


— fered land is not a decision upon the effect of an expired filing upon | 


_ offered land is manifest,. and that the court does not consider that the — 

status of an expired filing was thereby determined seems probable in 

_ view of the subsequent decision in Nor thern Pacific Railroad Company 

%. Colburn (164 U.S., 383, 388), where the court says: a3 

| There are other questions in this case, such as the significauee of al 1 ‘expired fil- 
| ing? . But as none of these matters were considered. by the supreme court of — 

the state and are not noticed by counsel for defendant in error, we deem it unwise 
to make any observations uhoreon, leaving them for consideration i in ‘the future > Prog- 

_ Tess of the case. 7 | 


The decision of your: office | is reversed, and the. ee of Fisher 1 iS 
| ordered cancelled. | | 


7 HOMESTEAD ENTRY_SETTLEMENT RIGHT. 


HEAD De: . ROBERTS. 


The failure of a settler to make homestead entry within ‘the statutory period after 
settlement caunot be excused on the ground: of poverty, in the presence of an 
intervening adverse entry made in good faith Abbe the right of such settler has — 
expired by. limitation of the statute. | 


Acting Secretary y Fa yan to the Ciuniiewoner a the General Land Office, 
(Ww. Ved ~~ « % | February 1, 1899. Set (L, L. B.) 


- Georgé D. ‘Roberts ae appealed from your office decision of June 
oA, 1897, sustaining the contest of Samuel E. Head against his home- 
stead itty for the SEA of Sec. 18, T. 33 N., R. 22 W., Boonville dis- 
trict, Missouri. a 
The facts are correctly stated i in the decision appealed from and may” 7 
be summarized as follows: = 
| May 14, 1896, Roberts made his ae 
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; aly 16, 1896, Head filed contest alleging settlement in / November 
1894, and ‘that he moved his family on the land December 24,1894. 
His improvement: are valued by himself at ee ‘five or eighty 
dollars. _ 
His excuse for failing to make entry until more than a year and a 
half after his settlement is that he was an old man, and not in good 
health,-and that between the date of his settlement and the entry of 
| ee he was unable to secure the fourteen dollars neceseaty to ae | 
_ his entry of record. 
It is shown that Roberts knew of Head’s occupation of the land tied 
he made entry, but he says, and it is not disputed, that he did not know 
that Head designed to enter the land, but believed that he had squatted . 
_ on the land for the purpose of soiling his improvements and possessory 
rights and so traffic in the land. — 
By your office decision, as well as that of the local officers, the contest | 
of Head was sustained Because of the poverty of Head and the fact that 


Roberts knew of his settlement on the land at the time he entered the 


same, There is no evidence tending to show that Roberts practiced | 


any deception, trick or fraud of any kind upon the rights of Head, or 


_ that he knew, or had reason to believe, that Head designed. to make - 
eutry of the land. 
Because Roberts was able to. makes entry of this land 0G Head was 
not, certainly does not amount to an unlawful advantage such as is — 
contemplated in the case of Keeler v, Landry (22 L. D., 465), quoted in 
your said office decision. Nor is the case of Paxton ». Owens, Is L.D., 
540 (also relied on in support of your said office decision), decisive of . 
the case at bar, for the Department therein held Owen's entry for can- 
- cellation, because— - 
Owen’s entry was made in bad faith and not for the purpose of aotaat settlement 
and cultivation, and without intent to endeavor to comply faithfully and honestly 
with the requirements of the homestead laws and make ous tract of dad a home: . 
for himself and family. | 
_ It is believed that this Department has never held chee inability to 
procure the money necessary to make entry of a tract of land would _ 
_ afford an excuse to a settler to defer his entry beyond the three months 
in which his rights are protected by settlement, as against an entryman 


_. who makes entry in good faith after the rights of the settler have 


expired by limitation of the statute. The fact that Roberts knew when. 
he made his entry that Head was in the ocenpation of this land and ~ 
had been for more than a year and a half would in no manner impeach _ 
his good faith, for the presumption arising from this long continued — 
occupation is not in favor of but against the theory of an intention on | 
the part of the settler to enter the land. The presumption of an inten- 
tion to enter the land by a settler ceases after the expiration of three 
months. _ 
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The case sof Pruitt 0. Skeens, 12, L. D. 629, is decisive of the case. se at 


8 J bar In that case it was held that—_ 


The excuse offered by Pruitt for his. laches i in aiige a correct ea aplenion eannot be | 
accepted without doing violence to the rulings of this Department. If he did not - 
- wish to spare, at once, the money required to make his’ entry, and preferred to wait 
until he. could do so more conveniently he must wait at his own hazard. Even | 
should it appear that he did not have the money and could not obtain it’ this Depart- 
ment would not be authorized on that account to withhold the laud from entry by 
- another more fortunately circumstanced, ... . It is true he knew Pruitt was a 
‘settler on the land at the time he, Skeens, made his entry, but Pruitt not having 

applied to enter within three months after notice of the rejection of his first appli- 
cation, the law raises the presumption that he did not design to enter. And if it 
should be shown in evidence that Skeens knew that Pruitt meant to enter the land, 
this fact, of itself, would be no bar to Skeen’s entry, for Pruitt not having made his 


entry within the time prescribed by the statute, the land Was es to mee appli- .. - 


cation of the next qualified settler. 
“Had it been shown that by some trick, dissonant or Othe fatale practice, 
Skeens had overreached Pruitt, or had taken: advantage of. facts or information 
obtained trom him through any fiduciary, or other confidential relations existing 
between them, as in the case of Newbaur v. - Bush ce L, D. , 533), the case would have 
nein a very different aspect, ) Pe 


‘The decision appealed from i iS severed and the. entry of Roberts will . 
be held to await compliance with the poe law. _ | 


——— vert 


J ONES v. PUTNAM. 


Motion, for cianae denied. by. Acting Séecatary Riau ebeae oe : 
1809. See eee ene decision of October 31, 1898, a7 L. ae 575. 


. UNCOMPAHGRE UTE ‘LANDS-ALLOTMENT-ENTRY, 
INSTRUCTIONS, : 


Commissioner Hermann to re gister and receiver, Salt ke Cite , Tak, . 
a April 14, 1898, | 


DEPARTMENT OF THE INTERIOR, 
| — GENERAL LAND OFFICE, 

| Washington, D. C., April 14, 1898. . 
On April 5, 1898, the Honorable Secretary of the Interior directed 
~ this office to instruct you not to permit or accept any filings or entries 
on Uncompahgre lands until receipt of instructions therefor from the 
Department. 

The act of Congress of June a 1897 (30 Stat., 87), provides that: 


The Secretary of the Interior is hereby directed to allot agricultural lands in 
severalty. to the Uncompahgre. Ute Indians now located upon or belonging to the 
‘Uncompahgre Indian. reservation in the State of Utah, said allotments to be upon | 
the Uncompahgre and Uitveh reservations or elsewhere i m said State, And all the 
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: Tana of said Uacanpene: gre reservation, not theretofore allotted in severalty to snid 


_ - Uncompahgre Utes, shall, on and after the first day of April, 1898, be open for loca- _ 7 
tion and entry uuder all the land laws of the United States, excepting, however, 


ubere to all lands containing gilsonite, asphalt, elaterite or other like substances. 
And the title to all of the said lands containing gilsonite, asphaltum, elaterite’ or 
other like substances is reserved to the United States. . | 
The following instructions peavey ther ua Deen, now determined | 
| Dene: ae f 7 
You are instructed to allow eee ies said tands not cssiea by the 7 
7 sbave quoted clause, under the regulations now in force under the dif- — 
“ferent land laws of the United States. You will require from each 
applicant, except for mineral lands, a non-mineral affidavit, form 4-062, 
amended so as to show that the land not only does not contain the min- 


~ erals mentioned in the form, but also does not contain gilsonite, asphalt, 


elaterite, or other like sabstaticas: and you will require of any applicant 
for mineral lands an affidavit showing that the land does not contain 
| gilsonite, asphalt, elaterite or other like substances, and both of. these 
affidavits must be made before officers qualified to take non-mineral 
affidavits under existing laws, and must be made on Remon knowl: 
| edge and not upon information and belief. | 
Where you have reason to. believe that the land ambraced in the - 
application of any of the applicants contains either or ¢ any of the sub- 
stances mentioned in the exception-of the act of June 7, 1897, above, 
you will suspend such application and report to this oftice your reasons 

for such belief so that instructions may be given you looking to a fall 


: investigation if same should be warranted. And you will warn all per- _ 
sons making entries that any entry made by: them, of whatever char- 


| acter, for such lands, will be oe 
Approved, _ 
N; oa Secretary. 


—<< 
: 


‘FOREST RESERVE_USE OF LAND FOR CHURCH AND SCHOOL -PURVOSES.: 
T. 8. C. Lows BE AL. | 


“Be dniaaion to occupy lawals within a forest reserve tor church and school purposes, 
under the provisions of the act of June 4, 1897, asked for on behalf of a corpora- 
tion, may be granted to the petitioners a8 poked Glau where it appears aa 
they are settlers residing i in the vicinity of said Teserve. 


7 Acting Secretary Ry yan to the Commissioner of the Goneal Land. Office, 
OLE V. D.)_ February 4,1899. tee) 


I am. in escent of your office letter of the 30th ultimo enclosing a _ 
petition and ‘correspondence by Prof. Lowe and others of the trustees 
_ of Lowe Institute for permission to occupy certain lands in the San 

Gabriel timber land reserve in California for church and school pur- 
poses, under the act of June 4, 1897 (30 Stat., 34-36), and deperementa! 
regulations of June 30, 1897 = L. ae ory thereunder. 
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~The act of June 4, 1897, provides that— 


The settlers residing within the exterior poundaries of such oe reservations 


or in the vicinity thereof, may maintain schools and churehes within such reserva- 


; tion, and for that purpose they may. occupy any part of said forest reservation, not 
- exceeding two acres for each school house and one acre for a chureh. 7 


| Paragraph 10 of. the Tee Wevlons. of AS ume 30, 1897, Pa said ane 
provides that— ~~ — | 
The 7 permission to. occupy. public lands in the reserve for sanOél oer and churches, 7 
as provided for in the law, is merely a pr ivilegée, and i is subject to any future dispo- 
sition that may be made of such. tracts by the United States. | ag 
‘The petition of Prof. Lowe and others,. referred to, ecco that the 
Lowe Institute is a corporation, but that the petitioners. themselves are 
settlers residing in the vicinity of said forest reservation. — | 
Your Jetter apparently construes the term “settlers” as used i in the 


act and the regulations thereunder to mean “persons. residing inor | 
near the reserve or persons who may come to that locality temporarily - 


for the purpose of enjoying the benefit of its educational institutions,” — 
_ and in the light of that construction rom recommend the granting oF 
the petition. . | 

The petitioners request the sientia: of this aes for and on 
behalf of the Lowe Institute. As the. Lowe Institute is a corporation 


it can not be held to bea settler within the meaning. of the act or the — 


regulations thereunder, nor does the present case require any. unusual 
con struction of the word. settlers” to. 7am 2 ib within the statute and | 
regulations. : - 
The. petition, which is “signed by T. s. a Lowe, eonene A. re. 
Thaddeus Lowe and Leon P. Lowe and others, declares that said peti-— 
tioners are settlers residing in the vicinity of and near the San Gabriel 
forest reserve, and as they are properly within the purview of the act, 
: the privilege petitioned for is oe granted to them as individuals. : 


 nanndiemnl 


CONFIRMATION-ALAB AMA i AND Ss. 


- JaEs G, HARRIS 1 ET AL. 


An entry ae Alabama land, reported valuable for coal prior to the act. of March 3; 
1883, and not ther eafter offered. at public sale, is within the confirmatory pro- 
‘yisions of the proviso to section 7, act of March 3, 1891, if there was no action 
_in the nature of a protest or contest against the validity of the entry until after 
the expiration of two years ; from the issuauce of the receiver” 8 recelpt. . 


—— Acting g Secretar y Ryan to the Commissioner of the General Land Office, — 
re EW GV os) ce. 2 i | February 3, 1899, eS Be 


Thave considered the request for instructions eoncaineds in i your letter 7 
of the 24th instant, respecting the proper disposition to be made of 


the entries of James G. oo Oliver P. ‘Quinn, Philip H. Hares, - 
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| William J: Youngblood and John EB. Kilgore, of lands within the Mont: 

gomery, Alabama, land district, and the entry of Mary E. Minter, of 
lands within the Huntsville, Mabania, Jand. district, all of which entries 
were erroneously allowed for the reason that the lands embraced therein 
had been reported to your office as containing coal, prior to the act of 
March 3, 1883 (22 Stat., 487), which directed that lands so reported 
should be offered at public sale before becoming subject to disposal as 
~ agricultural lauds. These lands have not been offered at public sale, 
but if there was no contest or protest against. the validity of said 
entries nor any action in the nature of a contest or protest against their 
validity until after the expiration of two years from the date of the 
issuance of the receiver’s receipt upon the final entry, you will dispose 


of said entries as coming within the confirmatory provisions of the ~~ 


proviso. to the seventh section of the act of March 3, 1891 (26 Stat., 
1098), notwithstanding this element of ereeulet ity or invalidity in said - 
entries. 7 | | 


HOMESTEAD ENTRY. —SETTLEMENT. RIGHTS. 


HODGES VU . DANIELS. 


| In the case of a settlement claim that includes surveyed and cane lands, the 
tight of the settler to make entry of the surveyed land is only protected for the | 
period of three months from settlement as against intervening adverse claims: 


| Acting Secretary kyan to the Commissioner of the General ‘Land Office, 
(Wes Dy, February 6, 1899. (iss BS: 


J uly 23, 1875, : a:fractional survey of T; 12 S., BR. 9 w. , Oregon City, 
Oregon district, was completed. This survey envied: the north tier 
of sections, together with sections 10, 11 and 12. nt i 

Neither the record here nor that of your office. shows wien the plat 
_ was filed in the local office. | 

The remaining part of the township was savored October 15, 1393, 
and the plat filed in the local office December 12, 1894. This plat 
embraced sections 8 and 9 of said township. 

On said December 12 George A. Hodges applied to make homestead 
eutry for lots 1 and 2, Sec, 8, lot 4, Sec. 9, and the SW. i SW.48ee. 4, 
in said township. His applioation was reered for Ree in neni 
(190.12), and because in conflict as to the SW. 4 SW. 4 Sec. 4, with the 
pending homestead application of Wade H. Daniels, made December 3, — 
1894, for SW. 4 of said Sec. 4. .Thereupon Hodges filed amended appli- 
cation, leaving out lot 2 of Sec. 8. This application was filed Decem- 
ber 24, 1894, and was rejected for conflict with Daniel’s entry which 


had been allowed December 12, 1894. Therenpon Hodges filed a con-.— 


test against Daniel’s entry, alleging that he settled upon the SW. 4 
| SW. § of. said Sec. 4, together with lot 1 in Sec. 8, and lot 4 in See. 9, 
in 1887, and had continued to cultivate said tract ever since his settle- 
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ment. From this statement it will. be’ seen. that the controver syl 18 sover a 
4, SMe Ree SW. 4 Sec. 4, 7.12 8., RB. 9 WL _— - 
| ~ Although ihe: exact dats of fling the let of the. survey embr acing — 


: . said section 4 is not in the record, it was. presumably filed. within a 
7 reasonable time after the sur vey. was completed, and the record discloses | 


that said section was open to settlement as earl ly as. November, 1888. 

. At the hearing Hodges showed that he. had. settled onthe land in 
1887, and that he had cultivated about an acre and. a half and fenced. 7 

in about nine acres of the forty acre tract in dispute. It was aiso 

- shown that Daniel settled on the tract covered by his entry in 1891, 


The register. and receiver found in favor of the contestant, and by os 
-. your office decision of January 26, 1897, their action was reversed and 
_. Hodges contest dismissed. Hodges as appealed, — 


From this record it will be seen that Daniel was the first to sae es | 


ae 7 make entry of the tract in dispute, and if his claim is to be defeated it - 


must be by reason of Hodges prior settlement in 1887. As the forego-. 
ing shows Hodges settlement embraced. unsurveyed Jands in sections 8 | 
_ and 9, and the forty acres in dispute which was surveyed in 1875, and 


_ which was subject to. euy, as. ay as N ovember, aes as will hereafter ; 


appear. a 
The third section of the act of May 14, 1880 (aL Stat., 140), lowed : 


a homestead. settler three months (same as a. preemption settler) from 


the date of his settlement.in which to make his say: ee this time 


: : his rights were preserved by his settlement. 


_ By decisious of this Department too numerous to mead citation, this : 
- statute has been construed. to require a settler.on surveyed lands to 
make his entry within three months from the date-of his settlement, 
and a settler on unsurveyed lands within the same time after the plat. 
of survey has been filed in the local office for the district in which the. 

— land is located; that after the expiration of that time. his rights | are not 


preserved by iis settlement, but the land is 3 open t to the claim of the a 


first legal applicant, or settler. | 
Hodges settlement upon that portion of the land inate was not open 


to entry until December 12, 1894, protected his claim thereto, but the _ 


_ forty acres in dispute had Been open to entry many years prior to the 

date of his application to make entry thex efor, and under all the. depart- | 
mental decisions his rights acquired bys settlement thereon had expired: 
long prior to his aoe and long prior to the application and entry : 
of Daniel. | 


But Hodges isis protection ander letter. of your office of ants ae 


February 9, 1881, addressed to the register and receiver of the Los © 
Angeles land oifice, as follows: 


GENTLEMEN: I have received from you a number of Pa nietinies fom: homestead = 


_ settlers to amend their entries to include parts of their claims: uNeyee since the a 


dates of their entries. 
It is the established practice of this office, that apr een nbOn settles on usur rveyed | 
land is not bound to file his declaratory statement until after an approved survey . 
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has been male: which shall enable him to describe the Gane claimed by: proper leg al 
subdivisions. Where part only of his claim has been surv eyed, he is not bound to — 
file until after the en tire tract claimed has been surveyed, and plat thereof returned . 
to the local office. . 

. This rule now applies to iguiesteaa sche on uisaeveyed. lands, under the third 


section of the act of May 14,1880. You will therefore. advise this class of settlers © . 


‘that they are not bound to tile until after the entire tract claimed has beer surveyed _ 
| and a plat thereof returned to your office ; ; and that in cases where part only of their 
claims are surveyed aud they desire to make immediate entry thereof, their election 
to take a less number of acres than the law allows them will be considered a waiver 
of their right to take the groater quantity. (Copp’ S Land Owner, Vol. 8, p. 7.) | 
Upon a diligent search no reported decision is found based upon this 
letter, nor.any decision in which it is discussed or in an manner | 
referred to. 
That part of the ieee in erie itis said that. I Where. part ny of 
- his claim has been surveyed, he is not bound to file until after the 
entire tract claimed has been surveyed, and plat thereof returned to — 
the local office,” if thereby it is meant that the surveyed portion of his 
claim is protected by his settlement alone, as against other qualified 
| claimants, after three months from date of settlement, is believed to be 
_ in violation of all departmental precedents. Nor can ie justly claim to | 
have been misled by this instruction of your office, for it appears from _ 
the record that in November, 1888, he was informed by the register of’ 
the local office, in answer to a letter written by himself, that all of the 


lands upon which he had settled were unsurveyed except the SW. 


‘SW. 4 (the tract in dispute) and that no filing could be allowed on said — 

bearrorod part prior to paaaeed and “you will have to take your ~ 

chances as to the SW. 4 SW. 4 of Bet, 4; as to balance you. are all 
right until survey is nae. p. | 

Daniel was the first to apply to’ enter the: land, and his entry Was 

allowed when there was no other valid claim thereto. 

Your office decision is right and it is affirmed. 


LY 


Brians Vv. BRIDGES. 


"Motion for review of departmental decision of December 6, 1898, 27. 
oe L, er 654, denied by Acting Secretary Ryan, February 6, 1899, 


———y 


KNOBLE v, ORR. | 
Motion for review of departmental decision of November 19, 1898, 
27 L. D., 619, denied by Acting Secretary Ryan, February 6, 1899. 
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“RAILROAD GRANT—LAND EXCEPTED—PRE-EMPTION FILING. 


—Unton PACIFIC Ry. Co. 2, CUNNINGHAM, 


a An unexpired pre-emption fling existing of record at the date of ue anak and defi- 
nite location, serves to except the land covered thereby from the operations of 
the grant.to the Union Pacific. : 


Acting Secretary Ryan to the Commiissioner of the General Land Office, 
(W. V. D.) “February 6, 1899. . (B. We 0.) 


| The. Union Pacific Railway Company has appealed from your office 
decision of May 12, 1897, in which it is held that the S.4 of the SW. 4 
-of Sec. 25, T.108., R. 8 E., Topeka land district, Kansas, was excepted — 


from its grant made by the acts of July 1, 1862, and July 2, 1864, by 


reason of the pre-emption declarator y statement by one E. Colburn, aa 
From your office decision it appears that this tract has not been. 


offered at public sale, and that on May 30, 1857, said Colburn filed ~ 
pre. emption declaratory statement covering this land, in which settle- 


ment was alleged the same day. a 
-- Under the acts of September 4, 1841. (5 Stat. 453), and March 3, 1843 
(5 Stat., 621), the privilege secured by a pre- empilol filing. continued - 
up to the commencement of the public sale including the tract filed for. 
This was the law at both the dates of the acts making the grant and 
| of the definite location of the road opposite this land on July 11, 1866. 
The filing by Colburn was ther efore a subsisting claim sufficient under 
the terms of the erant to defeat its operation upon the land i in ques- 
tion. (Union Pacific Railway Co. v, Wade, 27 L.-D., 46.) | 
It further appears from your office decision that on December 18, _ 
1896, Frank Cunningham was permitted by the local officers to make | 
homestead entry of this land, which entry is ‘still of record. | 
Although it would appear that said entry was allowed without notice 

to the company, notwithstanding it had been previously listed on — 
account of the grant, no Tights were acquired by said listing, and in 


view of the above decision holding the tract to be excepted from the 


grant, the entry by Cunningham will be permitted to stand, subject to 


“due compliance with law, and the company’s listing will be canceled 


from the records. 
-Your office decision is accordingly affirmed. 


. SHAFER V, eee 


Motion for review of deparenlental decision of October 10, 1898, 27 
L. D,, 519, denied by Acting Secretary Ryan, February 6, 1399, 
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RAILROAD GRANT—WITHDRAWAL—ACT OF APRIL 21, 1876. 
WILLIAM EK. ‘INMAN v. NoRIHERN PACIFIC R. R, Co. 


The act of April 21, 1876, is remedial in character and was intended to relieve set- 
tiers who, without notice of a withdrawal of Jands in aid of a railroad grant, 
- made entries.of lands so withdrawn, but should be construed, in each case aris- 
ing thereunder, in connection with the granting act, and so applied as not to 
impute to Congreas an intention to defeat or impair vested Tights, or to legislate 
- with respect to lands that had passed beyond legislative control; - 
Under a railroad grant title to the designated sections vésts immediately upon the 
definite location of the line of road, and thereafter such lands are beyond con- _ 
trol or disposition by Congress, except upon breach of a condition subseqtent; 
and where, prior to the act of April 21, 1876, the legal title to lands has thus 
passed to a railroad company, such lands are not subject to disposal under said 
act, in the absence of a forfeiture for breach of a condition subsequent. The 
word ‘‘ withdrawal” employed in said act must be held to refer to withdrawals 
of lands remaining subject to control and disposition by Congress. 
By the terms of the grant to the Northern Pacific a legislative-withdrawal took : 
effect at once upon the filing and acceptance of the map of general route, by 
which the lands thus withdrawn were taken out of the public domain, as 
' between the company and individuals, irrespective of any notice to the local . 
office of such withdrawal. A homestead entry of lands so withdrawn is without 
effect as against the company, and while, prior to definite location, it may be 
confirmed or validated ‘by act of Congress, if it is not so confirmed during said 
period it is ineffective as against the operation of the grant on definite location, 
and thereafter it is not competent for Congress to confirm) said entry, in the 
absence of a breach of condition subsequeut, and the said act of AED: is conse- 
quently not applicable thereto. | 
The cases of Northern Pacific R. R. Co. v. Symons, 22 L. D. , 686, and Inman v. North- 
ern Pacifie R. R. Co., 24 L. D. , 018, overruled. 


Seareeare y Bliss to the Commisstoner of the General Land Office, February 
—(W. V. D.) ; oF, 1899. | (BE. EF. Bz) 


The Department has considered the appeal of William E. Inman 
from the decision of your office of January 19, 1895, holding for cancel- 
lation his homestead entry of the E. 4 of the SE. 4+ of Sec. 35, T. 138 'N,, 
RB. 2 W., Vancouver, Washington, land district. _ 

The railroad company contends that there was no valid reeiptol 7 


or homestead claim to this land at the date of definite location of the | 


portion of its road opposite thereto such as would bring Inman’s entry 
within the provisions of the act of April 21, 1876 (19 Stat., 35), and 
this contention was sustained by the. decision of your office. 

This land is within the limits of the legislative withdrawal made. 
by operation of law (see Buttz v. Northern Pac. Railroad, 119 U.S., 
55, 72; and St. Paul and Pacific Railroad Co. v. Northern Pacific Rail. 
road Co., 139 U. S., 1, 17), as well as the executive withdrawal made 
_ by order of the Secretary of the Interior, upon the filing and accept- 

ance of the map of the general route of the road August 13, 1870, 
notice of which was received at the local office of the district within 
which the land is situated, October 19, 1870. The line of road opposite 
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. thereto was definitely located. September 13, 1873, and this tract fell 
within the primary limits or the grant as adjusted to such definite 


location. 


After the filin:; g of thes map of aenbral route and the uuine wath: 
‘ drawal, but prior to the time when notice thereof was received at the 
local office, Anna M, Lane made homestead entry of the quarter-section 
embracing the tract now in controversy. This entry was existing of 
record at the date of definite location of the road, but Lane having 
failed to perfect title thereunder, it was canceled Noveniber 26,1877, 
October 31, 1889, William E. Inman made homestead entry of the | 
land'i in controversy, alleging settlement November 27, 1888, He claims 
the right. to pertect title under his homestead entity pursuant to the 
| second section of the act of April 21, 1876, Said act ij is as. follows: 


4 That all. preemption and homestead entries, or entries in compliance with any law 
of the United States, of the public lands, made in good faith, by actual settlers, 
upon tracts of laid of not more than one hundred and sixty acres each, within the 


| limits of any land-grant, prior to the time when notice of the withdrawal of the 
‘lands embraced in such grant was received at the local land-office of the districtin ~~ 


‘ which such lands are situated, or after their restoration to market by order of the. 
~ General Land-Office, and where the preemption. and homestead laws have been com- 
plied with, and proper proofs thereof have been made by the parties holding such 
tracts or parcels, they shall be confirmed, and patents for tne same shall issue to the 

parties entitled thereto. | 

Suc. 2. That. when at the time of such withdrawal as aforesaid valid evesnanion 
or homestead claims existed upon any lands within the limits of any such grants 
which afterward were abandoned, and, under the decisions and rulings of the Land 
Department, were reentered by preemption or homestead claimants who have com- 
plied with the laws governing preemption or homestead entries, and shall make the 
_ proper proofs required under such laws, such entries shall be deemed valid, and 
patents shall issue therefor to the person entitled thereto. 

‘Src. 3. That, all such preemption and homestead entries which may have been 
made by permission of the Land Department, or in pursuance of the rules and 
instructions thereof, within the limits of any land-grant at 4 time subsequent to 
expiration of such grant, shall be deemed valid, and a compliance with the laws and 
the making of the proof a shall entitle the holder of such claim to a pen 
therefor. ; 


- The act is remedial in character and v was intended to relieve settlers 
_ who, without notice of a withdrawal of lands in aid of a railroad grant, 

made entries thereof, but it must be construed in connection with the. 
- granting act because it could not have been intended to thereby impair 

or defeat vested Tights ¢ or * to affect: lands not subject. to the control of. 
~ Congress. _ | - 
_. Under the usual wailed land iments éie title to the jie eis sec: 
- tions vests in the railroad company immediately upon the definite loca- 
tion of the line of road and thereafter such lands are beyond control. 


or disposition by Congress, except upon breach of a condition subse- | 


quent such as the failure to construct the road. This is so clearly 
established 2 supreme — court decisions: as 3 to be no Tonger a ‘subject ¢ e "7 
| controversy.” ce “Os : , 
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In the case of Van Wye v, Knevals (106 68 +S. 360, 365, 366), 1 7 
court said: 3 7 


When that route is is established the grant des effect upon the sections by. 
telation as of the date of the act of Congress. In that sense we say that the grant 


-. is one in praesenti. It cuts off all claims, other than those mentioned, to any por-: 


tion-of the lands from the-date of the act, and passes the title as fully as though © 
the sections had been capable of identification. .. ... When the route of the road 
is “definitely fixed,” no parties can ‘subsequently acquire a preemption right to any - 
portion of the lands covered .by the grant. The right of the State and of the com- 
pany is thenceforth perfect as ag alnst subsequent claimants under the United Sta tes. 


The question as to what act Was necessary. to fix the definite location ° | 


of the road, and when the title to the lands vested, was directly in issne . 7 


in that case. On the one hand, it was contended that the route was 
definitely: fixed within the meaning of the granting act when the com- | 
pany filed with the Secretary of the Interior a map of its lines, approved 
by its directors, designating the route of the proposed road. Ou the 
other hand, it was contended that. the route was not definitely fixed so 
that tle grant attached to any particular sections, and cut off the right 
of entry thereof until the lands were withdrawn from market by order 
Ene the Secretary of the Interior, and ‘notice of the withdrawal was’ 
‘communicated to the local land officers in the districts ales ss the a 


lands, | | 
The court in passin g upon the ese adverse contentions said, at page 366: 


The route must be considered ag definitely fixed Sy when it bas ceased to be the 
subject of change at the volition of the company. Until the map is filed with. 
the Secretary of the Interior the company is at liberty to adopt such a route as it 
may deem best, after an examination of the ground has disclosed the feasibility and ; 
advantages of different lines. But when a-route is adopted by the company anda — 
“map designating it is filed with the Secretary of the Interior.and accepted by that 
officer, the route is established; it is, in the language of the act, “definitely fixed,” © 
and can not be the subject of future change, so as to affect the grant, except upon 
legislative consent. No further action is required of the company to establish the 
route. It then becomes the duty of the Secretary to withdraw the lands granted 
from market. But if he should neglect this duty, the neg ‘lect would not impair the 
— rights of the company, however prejudicial it might prove to others. Its rights 

are not made dependent upon the issue of the Secretary’s order, or upon notice of 
the withdrawal being given to the local land-officers. Congress, which possesses the. 


absolute power of alienation of the pu blic. Jands, has prescribed the period at which ee 


_ other parties than the grantee named shall have the privilege of. acquiring a right 
to portions of the lands specified, aud neither the Secretary nor any other officer of. 
the Land Department can extend the period by requiring something to be done sub- — 
sequently, and until done, continuing the right of parties to settle on the lands as 
previously. Otherwise, it would Le in their power, by vexatious or dilatory. pro- 


> ceedings, to defeat the act of: Congress, or at least seriously impair its benefit. 
Parties learning of the route established—and they would not fail to know it—might, 


between the filing of the map and the notice to.the local land-officers, take up. “the | 
most valuable portions of the dands, Nearness to the proposed road wonld add to — 
‘the value of the sections and lead to a generé al settlement upon them, | 7 
‘This doctrine was re-affirmed in the cases-of Kansas Pacific Railroad. | 
Company v. Dunmeyer, 113 U.8., 629; Walden v. oe 114 U.S.,: 
127 81—VoL ot 3 , 
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. 8735. ‘Wisconsin Railroad Company v. Brice County, 133 U. S. , 496; and 
Deseret Salt Company v, Tarpey, 142 U.'S., 241. | va 
In the last case cited, at page 248, the court, in passing upon the 
character of title acquired. by the cia: company by the definite 
AS location of its line of road, quoted with approval the following 1 lan guage 
“from Wisconsin Railroad Co. v. Price County, Supra: 


The title conferred was a pr esent one, so-as toi insure the donation for the ee 
tiou of the road proposed against any revocation by Cong gress, except for non-perform- 
ance of the work within the period designated, accompanied, however, with such 
restrictions upon the use. and. disposal | of une lands a ag to prevent. their diversion | 
~ from the purposes of the grant. oe hae aa 


- The court further said, at page 2 249: 


The terms used in the oranting clause of the act of. Congress, aud fie eer 


tion thus given to them exclude the idea that. they are to be treated as. words of | | 
. contract or. promise, rather than, as they naturally import, as words. indicating an 


immediate transfer of interest. The title peanorerret) is aeey nee as distinguished 
from an equitable or inchoate interest. 


Where before the act of April 21, 1876, the ren title to innids Shad 
thus. passed to a. railroad company bevond the power of revocation by 
Congress, excepting for non-pertormance of conditions subsequent, such 
lands are not subject to disposition under that act in the absence ofa 
forfeiture for. breach of a condition subsequent. A construction must 
be given to the act which does not impute to Congress an intent to 
divest legal titles which had theretofore vested and respecting which 
no breach of a condition subsequent was asserted. . Examining its pro- 
visions in the light of this rule it is clear that the word “ withdrawal” 
there employed refers to withdrawals of lands remaining subject to 
control and disposition by Congress and not to prior withdrawals made. 
contemporaneously with the vesting of title in the grantee company. 
In furtherance of grants made to aid in the construction of railroads, 
- the authority to withdraw lands along the probable rontes thereof in 
anticipation and in advance of their definite location, was exercised by — 
the President and by the Secretary of the Interior from the date of the 
earliest. grants.. In speaking of the purpose and character of the with- 
drawals made in connection with railroad grants, it was said in the 
recent case of Hans Oleson (28. L. D., 25): : 


‘In the nomenclature. of the public land eee the word ‘ withdrawal ” is generally 


- used to denote an order issued by the President, Secr etary of the Interior, Commis- 


sioner of the General Land Office, or other proper officer, whereby public lands are 
withheld from sale and entry under the general land laws, in order that presently 
or ultimately they may be applied to some designated public use, or disposed of in 
some special way. Sometimes these orders are not made until there is an immediate — ; 
- necessity therefor, but more frequently the necessity for their making i 18 anticipated. <a 
Withdrawals are also made by Congress and are then spoken of as legislative with- ; 

drawals to distinguish them from those before described. which are known as exceu- | 

tive withdrawals. In the administration of the grants of public lands made to. aid 
in the construction of railroads, executive withdrawals are made, either i in advance 
of the definite location of the line or route of the Toad, and for the purpose: of pre- — 


' serving the land: for the satisfaction of the grant, or after such definite location and 


. for the purpose of properly advising ; the local officers and others that the lands fall- | 
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ing to rae aint, as well as those remaining to. the United States aye been identi- Z 


_.. fied, and that the granted lands have passed to the railroad company, and thie lands 
-- remaining to the United States can be disposed of only as’ double the minimum 


price. The former withdrawal is made in recognition of what 4 is about to occur, and 
the latter in recognition of what has occurred. 


At the time of the passage of the act of March 27, 1854, tiers had been put as = 


acts making grants in aid of the construction of railroads and these were the acts of 
September 20, 1850 (9 Stat., 466), June 10, 1852 (10 Stat., 8), and February 9, 1853 . 
(10 Stat., 155). Almost iGiiciipeeaneanly with the passage of each of these acts, in ~ 
one instance the day before, an order was issued by the Commissioner of the General 
Land. _ Office, under the direction of the President, whereby, in anticipation of the. 
probable location of the line or route -of the proposed railroad, the lands adjacent 


thereto were withdrawn from sale and entry, so that they might not be disposed of . 


in advance of the attaching of the rights of the railroad company and thus the pur a 
pose sought by Congress, viz, the construction of the road, be defeated. | 


In discussing the power of Congress" over lands embraced in such 


“withdrawals, the court said in Menotti v. Dillon (167 U.S., 703, 7 20): 


The railroad company accepted the grant subject: to the possibility that Congress 
might, in its discretion, and prior to the definite location of its line, sell, reserve or . 
dispose of enumerated sections for other purposes ‘than those originally contem: 

pare Kansas Pacific Railway 7. Dunmeyer, 113 U. S., 629, 639, 644; United States 

-v, Southern Pacific Railroad, 146 U. 8. 570,593. In Northert Pacifie Railroad Ve 

. ‘Sunder: 166 U. S:, 620, 634, we said: .‘*The company acquired, by fixing its general © 

route, only an inchoate right to the odd-numbered sections granted by Congress, and 

no right attached to any specific section until the road was definitely located, and 


the map thereof filed and accepted. Until such definite location it was Gompetent 


for Congress to dispose of the public lands on the Roe route oF the road as it saw 
. proper. a os . 
It is true, as said in many cases, that the obje sou of an exeoutive order dathirae ines 


from preemption, private entry and sale, lands within the general route of a railroad 2 


is to preserve the lands, unencumbered, until the completion and acceptance of the 
road. But where the grant was, aus here, of odd-numbered sections, within certain 
exterior lines, “xot sold, reserved or otherwise disposed of by the United States, and 
to which a preemption or homestead claim may not have attached,.at the ‘ame the — 
line of said road is definitely fixed,” the filing of amap of generalroute and thei issuing 
of a withdrawal order did not prevent the United States, by legislation, at any time 


_ priot to the definitelocation of theroad, from selling, reserving or otherwise disposing 


of any of the lands which, but for such episintions would haye become, in virtue of 
such definite location, the property of the railroad company. Especially must this 
be true, where the graut is made subject to the reserved power of Congress to add 
to, alter, amend or repeal the act containing such grant. The act of 1866 did not take 
from the railroad company any lands to which ithad then acquired an absolute right. 
The right it acquired, in virtue of the act making the grant and of the accepted map 
of its general route, was to earn such of the lands, within the exterior lines of that 
route, as were not sold, reserved or disposed of, or to which no preemption’ or home- | 
stead claim had attached, at the time of the definite location of its road. That act 
did not violate any contract between the United States and the railroad. company, 


’ for the reason that the contract itself recognized the right of Congress at. any time 


before the line of road was definitely located, to dispose of odd-numbered sections | 
granted. It was one that disposed of the lands in question before the definite loca-_ 


tion of the road. It dedicated these and like lands, part of the public domain, to the «| 


specific purposes stated in its provisions, and to that extent removed the restrictions 

created by the withdrawal order of 1865, leaving that or ‘der in full force as to-other - 

- lands embraced by it. Bullard v. Des Moines and Fort Dodge Railroad, 122 U. S., 
167, 174, That order took these lands out of the public domain as between the calle 
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7 road company ¢ and individuals, but t they voninined public reer un dee the full contr sl 
of Congress, to be disposed of by it in its discretion at any time before they became “3 
the. property of the company under an accepted. definite location of its road, 
From’ the authori ties cited the followin 2 rules are clearly deducible: 
First. Subject only to the control and power ‘OF disposition remain- 
ing in. Congress, an anticipatory withdrawal, whether legislative or. 
executive, Gann g the time it remains in force, withholds the lands 


— embraced. therein from other appropriation or. disposition, and prevents 


the acquisition of any legal or equitable title or Zoe by settlement or 
| entry in violation of such withdrawal. e 7 
Second. Until the definite location of the line of: ro oad the ¥ Anant : 


| company’ 's right to the designated sections is at most only. an. inchoate | a 


ane and, notwithstanding. the anticipatory withdrawal, they: remain 
under an control of Congress and may be disposed of by it in its : 
‘discretion at any time before the line of road is definitely located. 
“Third. Upon the accepted definite location of the line of road the 
designated sections immediately become the property of. the railroad 
_ company and are not subject to farther control or. dispositiou by Gon- 


7 gress, unless there be a breach of a condition subsequent.” 


We must: now apply these rules to the facts i in the case at bar. The 
map fixing the general route of the road was filed by the railroad com-~ 


pany and accepted by the Secretary of the Interior August 13,1870, 


-and the Jand in. controversy is part of an odd- number ed section within 


_ .forty miles of the route so fixed. In speaking of the legislative with-. 


drawal made by operation of law, as well as of the executive | with. 
~~ dvawal made by order of the Seer etary | of the Interior, upon the filing 
and acceptance of this map of general route, it was said in Butta oe 
| Northern Pacific Railroad (119 U. 8. 55, 72): — So 
When the general route of the road is thus fixed in good faith, and inioemation: 


thereof: given to the Land Department by filing the map thereof with the Commis- 
- sioner of the General Land Office, or the Secretary of. the Interior, the law withdraws 


~. from sale or preemption the: odd sections to the extent of forty miles on each side. 


The object of the law in this particular is plain: it is.to preserve the land for the 
company to which, in-aid of the construction of the road, it is granted. “Althongh 
the act does not require the officers of the Land Department to give tiotice to the 
local Jand officers of the withdrawal of the odd sections . from sale or preemption, it 


_- has been the practice of the Department: in such. ‘cases, to formally withdraw them. 


ob cannot be otherwise than the exercise of a wise precaution by the Department | 
_- to give such information to the local land officers as may serve to guide aright 


| those seeking settlements on the. public lands and thus prevent settlements and | 


expenditures connected with them which would afterwards prove to be useless. 


-In again. discussing the same. matter, the court said in St. Paul and = 


Pacific Railroad Company ». Northern Pacific Railroad iad aed = | 
U.8., 1, 17): 
Besides, the withdr awal made be the Roce ary of the Interior of lands within tlie. 


forty -mile limit, on the 13th of August, 1870, preserved the lands for the benefit of 


the Northern Pacific Railroad from the operation of any subsequent grants to other 
companies not specifically declared to cover the premises. The Northern Pacific act 
directed that the President should cause the lands to be surveyed forty miles in 
width on both sides of the entire line of the road, after the general route should-be» 
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fixed, and as fast as mi ht We required by the construction of the road, and provided 
that the odd sections of. lands granted should not be liable to sale, entry or preemp- 


., tion before or after they were surveyed, except by the company. They were there- 


fore excepted by that legislation from g grants, independently of the withdrawal by 
the Secretary of the Interior, His action in formally announcing their withdrawal . 
“Was only giving publicity to what the law itself declared. The object of the with-._ 
drawal was to preserve the soa umencumber ed until the a and a = 
-of the road. | 

In the recent case of Buttz v: “Railroad Cin pauys 119 U. 8.5 05,72, this sone 
-speakin @ of the act making the grant to the Northern Pacific Compas. said: 

‘‘ Although the act does not require the officers of the Land Department to give 
notice to the local land officers of the withdrawal of the odd sections from sale or — 
_preemption, it has been the practice of the department in such cases to formally 

withdraw them. It cannot be otherwise than the exercise of a wise precaution by 
the department to give such information to the local land officers as may serve to - 


- guide aright those seeking settlements on the public lands; and thus pr event settle- 
ments and expenditures connected with them which Ww sald afterwards prove to be | 
. useless.” 


After such withdrawal, no interest in the lands pradied can be sited: against | 
the rights of the company, except by special legislative declaration, nor, tdceed, in 
_ the absence its announcement, atter the general route is fixed. 7 


It is thus seen that.a legislative withdrawal of the odd- nalupenea’s | 
sections to the extent of forty iniles on each side of the general route | 


of the road took effect immediately upon the filing and acceptance of 


the map of general rou te whereby said lands were reserved and appro- 
priated by operation of law for the purpose of satisfying the grant to. 
said company. At that time the land in controversy was free from 
claim and therefore fell within the operation of the withdrawal. ‘The 
homestead entry of Anna M. Lane was made at the local land office | 
during the continuance of this withdrawal and at a time when, as 
between the railroad company and individuals, this land had been 
taken out of the public domain and could not, as against the rights of © 

the company, be acquired by entry under the homestead law. The 
- entry was made before notice of the withdrawal was received at the 
local office, but it was, nevertheless, made after the withdrawal became 
operative, and in the two cases last cited it is held that while the 
_ giving of such notice to the local land officers was the exercise of a-wise 
precaution it was not required by the granting act and was not essen- 
_ tial to the operation of the withdrawal. A similar ruling was made in 
Van Wyck v. Knevals, supra, respecting notice of definite location and 
the consequent passing of title to the railroad grantee. 

The case of Riley ». Wells, decided’ by the supreme court March 7, 
1870 (Book 19, Lawyers’ Cooperative Edition of United States Sipreme | 
Court Reports, 648), involved a preemption entry allowed by the local 
officers at a tine when the land embraced therein was withdrawn from 
entry to-await an ascertainment as to whether it would be required in 

satisfaction of a land grant, and in discussing the status of that eniny 
the court said: . iv 7 
‘Tt will appear from fie case of Wolcott v. The Des Moines Co. (supre) that the 
tract of land, of which the lot in question was a part, had been withdrawn from. 


se rne:, 
wee, 
ME tee 
tae ee Eee, 
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| ante and entry on aie orse 6b a differen of opinion. among: Eke Siders of. the Land 


a Department as to the extent of the original grant, by. Cong gress, of lands in aid of 
the improvement of the Des Moines river, from the year 1846 down to the: resoittion a 
-of Congr ess of March 2, 1861, and the act of July 12, 1862, which acts, we held, con- | 


firmed - the title in the Des Moines Company, As the husband of the plaintiff - 
entered upon the lot.in 1855, without right and the possession was continued with- 


out right, the permission of the register to prove up. the possession and improve- |’ 


ments, and to make the entry under the preemption laws, were acts in violation of. 
law, and void, as was also the issuing of the patent. 


To the same effect see Wood v. Beach (156 U.58,, 548); Spencer v, 
McDougal (159 U. S., 62); Wolcott v. Des Moines Co. e Wal., 68), 
and Woolsey v. Chasen (101 U.S., 755). ; 

At the time of Lane’s entry the jomeateadl law was applicable only 
to. “unappropriated public lands” not “included in any reservation by | 
any treaty, law or proclamation of the President of the United States, — 
or reserved.for salines or for other purposes,” This laud being reserved 
and appropriated by law for the purpose of satisfying the grant to the 


‘railroad company was not subject to homestead entry. However the. 


— right to the land in controversy which the company acquired by fixing 
the gener: al route of its road. was. only an inchoate one, and until - the— 


nae : passing of title by definite location of the line.of road it was compe- 


tent for Congress to. confirm or validate said entry or to otherwise dis- 


pose of said land as it saw proper. Had said entry been so confirmed 


or validated before the. definite location of the line of road, it would ~ 
have. become a subsisting entry. whose. existence at the time of such 


~ definite location would have excepted . the Jand. included therein from 


the grant to the railr oad company, but in the absence of its confir ma- 


4 tion or validation by Congress. the entry, being of land included in 
—. said legislative withdrawal, was without effect and Lane acquired no 


right. ot claim thereunder as against the railroad. company. At the 
time of the definite location of the line of ro ad, September Ae, 1873, 
the entry had not been confirmed or validated and therefore was no bad 
or obstacle to the passing of the legal title. to the railroad company - 
under its grant. 7 
Upon: definite location of its line of road the land became the property 
of the railroad company and was no longer subject to control or dispo- 
sition by Congress, except upon a breach of a condition subsequent. 
It was not until more than two years thereafter that the act of April 
21, 1876, was ‘passed, and then it was not competent for Congress to 
confirm or validate Lane’s entry as against the vested right and title 
of the-railroad company in the absence of a breach of a condition sub- 
sequent. The road has been constructed, is now in operation and there 
is no claim of a forfeiture for, non-performance of a condition subse-.. 
quent. It results that neither Lane’s entry, made during the existence 
of. the legislative withdrawal on general route, nor Inman’s settlement. 
and entry made after title passed to the railroad company upon the 
definite location of its line of road, cae be recognized as defeating the. 
e. title of the som pane: | 7 
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WwW hile the Department. 18 sways SrOmprod by a strong. desire to 
protect the. interests of individual claimants under the land laws, it- 
recognizes that in so doing it is not author ized to imvair or destroy 
legal tights vested in others, and that it is its duty to adininister the 
land laws. according to the final and-authoritative myer pre etation given: 
to them by the decisions of the Supreme court. 

The effect of the act of April 21, 1876, upon the right anid title of a 
railroad company to lands along fines of ond which were not definitely 
located until after the passage of that act, is not presented by the facts 
of this. case and is, therefore, not a matter requiring discussion or 
decision herein. 

~The decision of your office is affirmed. The former panenGl | 
decisions in the cases of Northern Pacific Railroad Co.’ v. Symons (22 
. L. D., 686), and Inman ». Northern Pacific R. R. Co. (24 L.D., 318), are 

overr eds in so far’as they are in conflict herewith. | re 

The case is one which cau be disposed ‘of under the act of Saly 1, ae 
— 1898 ae awe 620). | . 


REGULATIONS UNDER THE ACT OF JULY 1, 1898 (30 STAT., 597, 620), TO 
FACILITATE THE ADJUSTMENT BY THE LAND DEPARTMENT OF CON- 
FERICTING CLAIMS TO LANDS WITHIN THE LIMITS OF ae GRANT TO 
THE NORTHERN ERE RAILROAD COMPANY. 


- DEPARTMENT. OF THE INTERIOR, 
a GENERAL LAND OFFICE, 
Washington, D. C., February 14, 1899, 


The provision in the act of July 1, 1898, is as follows: 


“That where, prior to J anuary first, eighteen hundred and ninety: eight, the whole 
or any part of an odd-numbered section, in either the granted or the indemnity 
limits of the Jand grant to the Northern Pacific Railroad Company, to which the — 
right of the grantee or its lawful successor is claimed to have attached by definite 
location or selection, has been purchased directly from the United States or settled 
- upon or claimed i in good faith by any qualified settler under color of title or claim 
of right under any law of the United States or any ruling of the Interior Depart- — 
iment, and where purchaser, settler, or claimant refuses to transfer his entry as here- - 
inafter. provided, the railroad erantee or its successor in interest, upon a proper 
relinquishment thereof, shall be entitled to select in lieu of the land relinquished an 
equal quantity of public lands, surveyed or unsurveyed, not mineral or reserved, and 
not valuable for stone, iron, or coal, and free from valid adverse claim or not occu- 
pied by settlers at the time of such selection, situated within any State or Territory 
into which such railroad grant extends, and patents shall issue for the land so 
selected as though it had been originally granted; but-all selections of unsurveyed 
lands shall be of odd-numbered sections, to be identi fied by the survey when made, 
and patent therefor shall issue to and in the name of the corporation surrendering 
the lands before mentioned, and such patents shall not issue until after the survey: 
Provided, however, That the Secretary of the Interior shall from time.to time ascer- 
tain and, as soon as conveniently may be done, cause to be prepared and delivered 
to the said railroad grantce or its successor in interest a list or lists of the several 
tracts which have been purehased or settled upon or occupied as aforesaid, and are 
now claimed by said purchasers or occupants, their heirs or assigns, accordiug to the 
~ smallest government subdivisions. And all right, ee and interest of the said Tall 
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: toad. orantee or sta snecessor in ‘bereata in and to any of stich tracts, which the said 
railroad grantee or its successor in interest may relinquish hereunder shall revert. 
. to the United States, and such tracts shall be treated, under the laws thereof, in the 
same manner as if no rights thereto had ever vested i in the said railroad grantee, and 


all qualified persons who have occupied and may be on said lands as herein provided, | 


or who have purchased said lands in good faith as aforesaid, their heirs and assigns, 
| shall be: permitted to prove their. titles to said lands according to law, as if said. . 
orant had never been made 5 and upon such relinquishment said Northern Pacific 
- Railr oad Company or its lawful successor in interest may proceed to select, in the 
manner hereinbefore provided, lands in lieu of those relinquished, and patents shall. 
issue therefor: Provided further, That the railroad grantee or its successor in inter- 
~ est shall accept the said list or lists 80 to be made by the’ Secretary of the Interior . 
as conclusive with respect to the particular lands to be relinquished by it, but it. 
shall not be bond to. relinquish lands sold or con tracted by it or lands: which it uses: 
or needs for railroad purposes, or lands valuable for stone, iron, or coal: And provided : 
further, That whenever any qualified. settler shall in good faith make settlement — 
in pursnance of existing law upon any odd-numbered scctions of unsurveyed public 


lands within the said railroad grant to which the right of such railroad grantee or _ ea 


its successor in inter est has attached, then. upon proof thereof satisfactory to the 
_ Secretary of the Interior, and a due relinquishment of the prior: railroad right, other 


~ lands may be selected in lien thereof by said railroad grantee or its suecessor in 


interest, as hereinbefore provided, and patents shall issue. therefor: ‘And provided . 
further, That nothing herein contained shall be construed as intended ov havi ing the 
effect to recognize the Northern Pacific Railway Company as the lawful siecessor of 


the Northern Pacific Railroad Company i in the ownership of the lands granted bythe | 


_ United States to the Northern Pacific Railroad Company, under aud by virtue of 
| foreclosure proceedings against said Northern Pacifie Railroad Company in the- 
courts of the United States, but the legal question whether the said Northern Pacific : 
Railway Company is such lawful sucessor. of the said Northern Pacific Railroad ; 
Company, should the question be raised, shall be determined wholly without 


reference to the provisions of this act, and nothing in this act. shall be construed as. | | 


enlarging the quantity of land which the said “Northern Pacific Railroad. Com- 


. pany is entitled to under laws heretofore enacted: And provided further, That all oe 


qualified settlers, their heirs or assigns, who, prior to January first, cighteen hun-. 
dred and ninety-eight, purchased Or ‘settled upon or claimed in good faith, under 
color of title or claim of right under any law of the United States. or any ruling of» 
the Interior Department, any part of an odd numbered section in either the granted 
or indemnity limits of the land grant to the Northern Pacific Railroad Company to 
which the right of such grantee or its’ lawful successor is claimed to have attached. 
by definite location or selection, may in liew there of trausfer their claims to an. equal . 
quantity of public lands survey ed or unsurveyed, not mineral or reserved, and not 
vaiuable for store, iron, or coal, and free from valid adverse claim, or not occupied 


: by a settler at the time of such entry, situated in any State or. Territor y into which ~ 


. such railroad erant extends, and make proof. therefor as in other cases. provided ; | 
and in making such proof, credit shall be given for the period of their bona fide resi-» 

‘dence and amount of their improvements upon their respective claims in the said — 
. granted or indemnity limits of the land grant to. the said Northern Pacifie Railroad — 
Company the same as if made upon the. tract to which the transfer is made; and 


before the Secr etary of the Interior. shall cause to be pr epared and delivered i said 


railroad eran tee or its successor. in. interest. any list or lists. of: the. several. tracts . 
which have been purchased or settled upon « or occupied as hereinbefore provided, he . 


shall notify the purchaser, settler, or claimant, his heirs or assigns, clainling against 


said railroad company, of his right to transfer his entry or claim, as herein provided, 


~~ and shall give him or them option to take lieu lands. for those claimed by him or we 


them or hold his claim and allow the see ratlroad company to do so. under the terms - 
of Die BOUR, 
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+ W. ho are the beneficiaries under this act? From whom may y relin- 
ouisiment be received and by whom may the lieu selections be made ? | 
. The act designates a class of beneficiaries whose status is that of. 
Pea adverse to the Northern Pacific Railroad Company or its. 
successor in interest, and in doing so, different words and terms of 
description are used in different portions of the act, but considering — 
the act. in its entirety, and giving. due recognition to each provision 
therein, this class embraces any qualified person who, prior to J anuary 
11,1898, by settlement, entry, or purchase, initiated in good faith a claim — 
| é tanue of the description given “under color of title or claim of right 
under any law. of the United States or any ruling of the Interior 

Department,” and who is still maintaining such claim comformably to 
such law or ruling, This class also embraces the heirs of the claimant, — 
in all instances where he has died, and his claim or entry, or-right to 
perfect title thereunder, is one which under the public land laws descends 
or passes to his heirs; it further embraces the assigns of the claimant, 
in all instances where, i in the absence of an inhibition against so aia 
he has sold or transferred his claim or entry, or the. right to perfect 
_ title thereunder, to one who is not by law disqualified from succeeding 
to such claim or entry, or the right to perfect title in himself thereunder, 

2, The act designates as one beneficiary the Northern Pacific Rail- 
road Company, or its lawful successor in interest, pRMDIeel, however, to. 
the following proviso: 

And provided further, That nothing herein contained shall be construe as dniontiod 
or having the ettect - recognize the Northern Pacific Railway Company as the law- 
~fnl successor of the Northern Pacifie Railroad Company in the ownership of the 
lands granted by the United States to the Northern Pacific Railroad Company, under 
and by virtue of foreclosure proceediugs against said Northern Pacific Railroad 
Company in the courts of the United States, but the legal question whether the said 
Northern Pacific Railway Company is such lawful successor of the said Northern 
Pacific Railroad Company, should the question be raised, shall be determined Ww ae . 
without reference to the provisions of this act. : - 

An examination of a certified copy of the record in the foreblondre 
proceedings. referred to, and a consider ation of the opinion ‘of the. 
Attorney-General, dated February 6, 1897 (21 Opinions of Attorneys-— 
General, 486), show that the Northern Pacific Railway Company is 
such lawful.successor in interest as. to all lands within the limits of 
the’ grant, excepting those situated in the State of Minnesota and in- 
the State of North Dakota east of the Missouri River. As to all 
lands within the limits of the grant situated in the State of Minne- 
sota and in the State of North Dakota east of the Missouri River, the. 


Northern Pacific Railroad Company has no successor in interest, but 
its property and affairs are now in the hands of receivers, appointed 


and acting under the authority and direction of certain circuit courts - 
of the United States. Within the limits of that portion of the grant 
_ to which the Northern Pacific Railway Company is thus the lawful 
successor in interest, relinquishments should be executed, and selec- 
| vious) in liew thereof should be made, by said railway company. Within 
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a the ere of that por tion of the. eT ant. laiuated in the State of Minne- . 
gota and in the State: of North Dakota east of the Missouri River, — 


_- relinquishments should be executed by the Northern Pacific Railroad | 
-Company and also by the receivers thereof and selections in lieu ther eof 


should be made by such receivers on behalf of the railroad company, — 


= the al eceivers in executing relinquishments and i in making lieu selections. 
to act under. proper authorization fivst: obtained from the proper. court. 
3. In these regulations the claimant adverse to the railroad company 
_ or its.successor in interest, will for convenience be spoken of as the © 
| individual claimant, his claim to the land in contest or. con troversy will 
be. spoken. of as an individual claim, the railroad company or its sue- 
cessor In interest, as the case may be, will be spoken of as the railroad | 


claimant, and its claim to the Jand in contest or POmUROVerRY, will be - ; : 


spoken of as the railroad claim. — : 

B. What lands are subject to reinguishoent so as to become the bases 
for liew selections ? 7 : : Wie 4 
4A, To authorize a lieu ealeeuioe the aenauanaenes ‘must re of the: 


whole or some legal subdivision of an odd- numbered section in either . a 
the primary or indemnity limits of the land grant to the Northern Pacific 


_ Railroad Company, which is. the subject of conflicting claims asserted. | 


by an individual claimant upon the one part ane by the railr oad claim ant Ss 


~ upon the other part. _ 
5. A relinquishment can in no event be made until after the Jand . 


is olaimed: has become identified by the public surveys, 


6. The act makes special provision for instances where after J anuary . 
1, 1898, a qualified person in good faith makes settlement, with a view 
a to Hemera entry, Upon unsurveyed lands within the. pr imary limits — 

of said. grant, which, upon survey, are found to be within an odd- num: 

_bered section. to Sanich the right of the railroad | company has attached 
by the definite location of its line of road. The purpose of this provi- | 
sion is to afford relief to those who make such settleinent before the — 
_ identification by survey of the lands to which the railroad claimant is. 
entitled. Such settlement claim must be continued and the right of the 
settler asserted: after survey, by an application at the local land office _ 
‘to make homestead entry of the lands settled upon, accompanied. by 
proof of such settlement: and the continued maintenance of the claim. 
These claimants are not accorded the privilege of taking other lands in 
lieu of those settled upon, but if the proof submitted is deemed satisfac- — 


a tory the railroad claimant will be requested to relinquish | the lands — 


‘embraced in said claims and to take other lands. All the provisions of 
- these regulations are applicable to these lands , excepting those pertain. 7 


_. Ing to relinguishments by individual cinimants. 


7. Since the issuance of patent terminates the jetisdietion of ‘the | 
‘Land: Department over the lands patented and exhausts its power to — 
_ examine and decide upon claims to such lands, and since this act mani-_ 
a festly refers to conflicting g¢ claims to lands which have not uparsed beyond : 


"DECISIONS RELATING TO THE PUBLIC LANDS. a AO 


the javieaiouien of ne Trane Devartiaont. it follows that its provisions a 


are confined to unpatented lands, and that lands which have been pat- 

ented are not the subject of relinquishment and can not. be made the 
basis of a lieu selection under this act ; but the point to which the oppos- 
ing claims have been prosecuted or the extent to which they have been 
considered by the Land Department is not material, if they be other- 
wise within the terms of the act and the lands remain unpatented. 

©. What are the claims which come within the provisions of this act? 

8. An individual claim adverse to the railroad claim is one which | 
prior to January 1, 1898, was initiated in good faith by some qualified . 
person, by settlement, entry, or purchase ‘under color of title or claim 
of right under any law of the United States or any ruling of the Inte- 
rior Department,” and which is still maintained conformably to snch 
law or ruling, and is one which; in the absence of the railroad claim, — 
could be perfected into fall title. (See also paragraph 6.) — | 

9, The railroad claimis one which arises from the definite location of - 
the line of railroad if the land is within the primary limits of the grant, | 
or which arises froma lieu selection if the land is, within the indemnity 
limits, and is one which, in the absence of all individual claims, would 

enable the railroad claimant to obtain full title. to the land. 7 
10. The purpose of the act is to avoid, further strife and contention . 
before the land department between the railroad claimant upon the one. 


band, and individual claimants upon the other hand, and to thatend  —~ 


the act extends alternatively. to the individual claimant and the rail- 
road claimant an opportunity to acquire other lauds of equal area in. 
- lieu of those in. contest. The privilege of making a lieu selection is not | 
dependent upon success or failure in the contest, but rather npon the | 
existence of a contest or controversy which is intended:to be disposed _ 
of without subjecting the parties to the delay, expense and inconven- 
ience incident to its further prosecution. The act contains a provision 
that nothing therein “shall be construed as enlar ging the quantity of 
land which the said Northern Pacific Railroad Compauy is entitled to 
under laws heretofore enacted” but in the light of. other provisions in 
the act in harmony with which this one must be construed, it is obvi- — 
ous that this provision is not intended to restrict the operation of the 
act to these instances in which the railroad claim is ultimately found to 
be the superior one. To ascertain that fact would require the prosecu- 
tion of every contest to a final decision and would render the.act prac« 
tically inoperative, because, if compelled to litigate its claim to a final 
decision through the local office, the General Land Office and before 
the Secretary of the Interior, it is doubtful whether the railroad. claim- 
ant would surrender for the benent of the defeated individual claimant 
the railroad claim thus established at a’ cost of much time, expense 
and i inconvenience, Theclaim which will support a relinquishment and 
Jieu selection is not described as a lawful one but asa “right... . 
claimed to have attached by definite location or selection” and as a 
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. claim initiated in ‘good faith “under ee of title or ‘claim: of reg ight, 7 ete. 
Under the act of July 2, 1864 (13 Stat., 365) the railroad company 


became entitled to all the odd-numbered sections within the primary _— 


limits of the grant or to indemnity for such as were “ granted, sold, re- 
~ served, occupied by homestead settlers, or preempted, or otherwise ae 
posed of,” at the date of the definite location of its line of road. Thus 
the maximum quantity of lands to which the company was entitled is 
established by ascertaining the area included in odd-numbered sections 
within the primary limits of the grant as adjusted to the line of definite 
location. The clause in the act of July 1, 1898, providing against an 
enlargement of the quantity of lands to which the railroad company 
was then entitled has reference to the maximum quantity ascertained 
as aforesaid, and does not restrict the privilege of making selections — 
under that act to those instances where the railroad claimant bas an 
absolute legal right. to the particular lands. relinquished, a matter ._ 
- which would not be involved. in an ascertainment of the quantity. of : 
the grant. | : 
DD. What. lands | are eines to selection um. ee of ioe vlinaualeah we 
11, Selections will be limited to a quantity of land not exceeding © 


that relinquished, but, since all selections must: ‘be according to legal 
subdivisions which geuerally approximate but do not always embrace 


the same area, a slight difference in the aer eage of the tract relin quished: : 


_ and selected will not be deemed an inequality in ‘quantity. 


«12. Subject to the limitations named in par agraphs 13 and 14, selec- 
-. tions may be made from any. public lands within a State into which the 


_. Northern Pacific Railroad Jand-grant extends, surveyed or unsurveyed, 
‘not mineral or reserved, not valuable for stoue, iron or coal, not: subject Pay 4 
_ to valid adverse claim, and not oceupied by a. settler” at Die. time of 

— such selection; but odd-numbered sections within the Bozeman, Helena, 


and Missoula land districts in the State of Montana, and the Coeur 
 @Alene land district in the State of Idaho, which are also. within the : 
primary or indemnity limits of said land-grant, can not be selected by 
or patented to the railroad claimant unless they have been finally clas- | 


'  Sified as non-miueral under the act of February 26, 1895 (28 Stat., 683). 





3.. Selections of unsurveyed lands by the railr oad claimait are con- 
} fined to odd-numbered sections or legal subdivisions therein ‘to be 
identified by the survey when made,” that is, the selection must be of 
the whole or some legal subdivision of a designated.odd-numbered sec- 
tion so that the public survey when made will give identity to the land | 
selected. 

Selections of unsurveyed lands by an individual claimant must be 
designated according to the description: by which they will be known. 
when surveyed, if that be practicable, or, if not pr acticable, by giving 
with as uch precision as possible the locality of the tract with refer- 
4 ~ence to known land-mar ks, so as to admit of its being readily identified 
; 3 wheu the lines of survey come to be extended,} and the selection must 
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be eae to conform to such survey ‘within thirty aes from tie: date of 
the receipt at the local land otfice. of the appr oved plat of the ee 

— embracing such lands. ae 
14. Lands selected by an individual claimant in. lieu of other ints 


the claim to which has not been carried to final entry and certificate or 


to the submission of final proof entitling him to final entry. and certifi- 
cate, must be ina compact body and be of the character subject to entry 
under the particular law controlling the ‘claim relinquished, and this — 
a applies whether the lands selected are nrEeyee or unsury een: (See : 
9 Daraeteph a0)? 7 ee 4 pee 


. E Py ocedar é in bint ning 7 linguishonents, 


| “415. As SOO as may be practicable after the adoption of these regula- 
tions, an examination will be made of the contests pending before the 


Secretary of the Interior, and those appearing to come within the pro- . _ 


| -» vision of the act of July 1, 1898, will be returned to the Commnissioner 
of the General Land Office for disposition hereunder, together with all 
like contests then pending in the General Land Oftice.’ From time to 
- time thereafter other contests or controver sies appearing to come within 

the provisions of said act will be disposed. of in like manuer. Any” 


- claimant believing that his or its claim comes within the provisions of = 


Said act may request that such claim be disposed ot prone and 
such request will receive due consideration. 

16. In speaking of the surrender by the individual claimant of the. 
- Jands in contest and the taking by him of other lands in lieu ther eof, 
the act describes it as a transfer of his claim or entry, but since ‘the 
transaction, whether by the individual claimant or by the railroad — 


claimant is essentially the same, it is for convenience described and 


spoken of throughout these regulations as a reling uishment of thelands 


in contest and a selection of other Jands in lieu thereof. 


17..The option of relinguishing the lands in contest and selecting 
other lands in liew thereof is by law first extended to the individual 
claimant, and if he elects to hold the lands which are in contest the’ 
railroad claimant will be called upon to relinquish the same and to 

- select other lands in lieu thereof. (See paragraphs 29 to dl, inclusive. ) 
18. Whenever any contest or controversy appears to come within the 
"provisions of said act, the Commissioner of the General Land Office 
will notify the ediviaeal: claimant of the option accorded by law to_ 
individual claimants and will request him, if still maintaining his claim 
as herein required, to make proof of ein continued: maintenance and 


to exercise his option within sixty days after the time of receiving such | ‘ 


notice, (See paragraph 30.) If the claimant elects to relinquish the 
lands in contest and take other lands in lieu thereof, he must execute 
a proper relinquishment as hereinafter required (see.paragraphs 24 to- 
- 26, inclusive) and transmit the same to the Commissioner of the General | 
Land Office, together with notice of his election so to do. | 


_ 1107 a DECISTONS ‘RELATING TO. THE PUBLIC LANDS. 


19, In all cases: where the ina iddal ‘claim has not passed to final 


| centr: y and cer tificate, or to the submission. of final proof entitling the = 
Claimant to final entry and cer tificate, a failure to furnish satisfactory _ 
proof of the continued maintenance of the claim and to exercise such . 


option within the time named will be deemed an abandonment of the 
claim, and the land embraced therein will be disposed of accordingly. 
20. In all cases where the individual claim has passed to final entry 
and certificate, or to the submission of final proof entitling the claimant, 
to final entry and certificate, proof of the continued maintenance of the. 
claim is not essential, but a failure to exercise such option within the = | 
time named will be deemed an election on the part of the individual : 
claimant to hold the land in contest. | 
21, The Commissioner of the General Land Office may in his disere- 
tion extend the time for exercising such a option : in repels cases npeu 
| proper cause being shown. : 
22, An individual claimant may, without forme notice or “request, 
- make proof of the continued maintenance of his claim, and exercise his 
- option and notify the Commissioner of the General Land Office thereof, 
in which event the notice and request. otherwise. required will not be _ 


necessary. (See paragraphs 18 and 24 to 26, inclusive. We By 

- 23. From time to time, and as soon as conveniently may be done, he te 

| Commissioner of the General Land Office shall prepare and submit to 
the ‘Secretary of the Interior, duplicate lists describing, according: to 
the smallest legal subdivision, the lands to which there are conflicting oe 


claims as described in these regulations, and which the individual 


claimants have elected to hold, and upon the approval of any such list 
_ by the Secretary of the Interior, the Commissioner of the General Land - 


: Office will retain one copy thereof in his office. and will transmit the 


other copy thereof to the said railroad claimant, with the request that ~ 
it relinquish its claim to the lands therein described. Every list will 
be deemed conclusive against the railroad claimant to the extent that : 
 . it will be required, within sixty days after receipt thereof, to execute. 
"and deliver to the Secretary of the Interior a proper relinquishment to’ _ 


the United States of all lands in said list, or to make satisfactory show- 
ing that those not relinquished have been sold or contracted to be sold 
or are used or needed for railroad purposes or are valuable for stone, 
iron or coal. (See paragraphs 24 to 26 inclusive, and 29 to 3linclusive.) _ 

EF. What ts a proper relinquishment? 

24, The relinquishment must be by an instruinent in anne describ: 
ing the lands in contest and making appropriate reference to the claim 
intended to be surrendered, and in terms releasing, quit-claiming, and 
relinquishing unto the United States of America, all the right, title, 

interest and claim of the individual or railroad claimant, as the case 
~ may be, to such lands. . It must be executed, witnessed and acknowl- 
edged conformably to the laws respecting the conveyance ce real y op- 

| erty I in. the State where the land i is situate. / te @ 
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25. Relinquishments by individuals of aiane which have: passed to. 
_ final entry and certificate, or to the submission of final proof entitling. 
the claimant to final entry and certificate, must also be executed by the 
wife of the claimant, if he have one, in such manuer as. will effectually 


bar any dower, homestead or. other interest. on her poo in or to the = 
lands relinquished. ~ _ 


26, A relinquishment of an fnaivianal claim, which has passed to os 


final entry and certificate, or to the submission of final proof. entitling 


the claimant to final entry and certificate, or which under existing laws: | ee 


is assignable before that time, and also all relinquishments by the rail- 
— Toad claimant, must be accompanied, by proof satisfactorily showing 
_ whether the land relinquished has been sold, contracted to be sold, or 


_ eneumbered.. (See paragraphs 1 and 32.) 


GG. Effect of relinguishment—when right to select other aes ts complete. - 


27. Upon the filing with and acceptance by the Commissioner of the _ 


General Land Office of a relinquishment by the individual claimant, the — 
lands in contest may be patented to the railroad claimant, in the same 
manner as other lands falling within the terms of the grant; and the 
individual -claimant, upon receiving notice of the acceptance of his. 


_ Telinquishment, will be entitled upon proper application (see paragraph - ee 


32), to select other lands according to the POnguons and limitations ve ‘ 
| said act (see paragraph 36). a | 
+28. Upon the filing with and acceptance by the Commissioner of ‘ie 
General Land Office of a relinguishment by the railroad claimant, the © 
lands so relinquished ‘shall revert to the United States, and such. 
tracts shall be treated under the laws thereof in the same manner as if — 


no rights thereto had ever vested in the said railroad grantee;” and 


the individual claimants thereto shall be permitted to perfect their 
| claims or entries and to obtain title thereunder upon compliance with 
the laws pertaining thereto. In the event that any individual claim on 
account of which a relinquishment is made by the railroad claimant is 
not perfected into full title, the lands.embraced therein will not revert | 


~ to the railroad claimant but will be subject to other disposition accord- 


ing tolaw. The railroad claimant, upon receiving notice of the accept- 
ance of its relinguishmeut, will be entitled, upon proper application. - 
(see paragraphs 32 to 41 inclusive), to Bae other lands eecording to 
the conditions and limitations of said act. 
H. Disposition of contests inwolving lands sold or sonnei to be sold 
by the railroad claimant, used or needed pe railroad DH mene, or valuable 7 
for stone, tron or coal. | 
29. By the terms of the act the peileoat claimant is. aveinotell, and _ 
— excused from relinquishing. lands which have been sold or ‘coutracted 


~~ to be sold by it, or which are used. or needed for railroad purposes; Or - 


which are valuable for stone, iron or coal. 


30. Where it satisfactorily appears from the record in 1 any content 7 


that the epee iD controversy come within the terms of this goose | 


ee : F A ae z : = . : : : . s 
Nea, + : 3 : P . * : . ot 3 B Fi ‘ 
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: ‘the Commissioner of the Gener al aad Office § in. calling upon the man 
| vidual claimant to exercise the privilege accorded to him (see para- 
 praphs 17 and-18) will notify him thatthe railr oad claimant can not be 
| required to relinquish such lands. and that unless he elects to relinquish 
the same and take other lands i in lien ther eof, the contest will proceed 


to final determination without further. regard to. said act; and where 


such exemption is: satisfactorily shown after the individual claimant 
has elected to: hold the lands in contest (see par ‘agraph 23) the Cominis- | 
- sioner of the General Land Office will notit'y him thereof and accord 

_ him another opportunity, to be exercised within a stated time, torelin, 
— quish the lands in contest and take other lands. In the event. that this — a 


privilege is declined the contest: will proceed to final decision in the | 


usual way. ns a 
81. The affidavit of two persons having personal knowledge. of the. oe 
facts will be deemed. sufficient to prima facie establish that any lands 
come within this exempted class; but sach affidavit should state fully 
when aud to whom the lands were sold or contracted to be sold, and 
if contracted to be sold, the extent to which such contract has been : 


performed and whether tt is still subsisting ; the necessity for the pres- 


Le. Pr poedine in selecting lieu lands and per sfecting title thereto. =~ 
32, Applications to select: lieu lands hereunder, whether by an indi- | 


| vidual claimant or by the railroad claimant, ae be presented to the 
— local land office of the district within which the lands selected are sit-. 


uate.’ The application must particularly state the description and 


acreage of the Jands relinquished, the acceptance by the Commissioner — 
_ of the General Land Office of the relinquishment and the description of 
the lands selected (see par agraph 13) and must. be accompanied by — 
. proof that the land selected is of the character subject to selection. (See ° 
- paragraphs 11 to 14, inclusive.) If the records of the local office do not 
show. to the contrary, the character of the land will be deemed tobe 
prima facie established where the application i is supported by the oath y 
of the individual claimant, ov of an agent. of t the railroad claimant 

| based upon a personal examination of the land. = 7 


33. If the application is in proper form and upon examination of ite | 


_ records in the local office the lands selected appear to be subject. to 
~ such selection, the local officers will accept the application, give it an 

_ appropriate. number,. make due’ notation. of the selection upon the — 
records of their office and transmit the papers to the. Commissioner of 


the General Land Office for his consideration. J , 
34, When the lands selected have been returned as miner al by the . 


* surveyor-gener al, the first sub- division of paragraph 103 of the Mining . — 
; Regulations, approved December 15, 1897, shall be applicable eis ie 


: ; but i in view of the Bees exacted by pat graph 32 hereof the sean tee 


ent or future use of such lands for railroad purposes and the extent, _ —_ 
: ther eof; or how it has been ascer tained that they are valuable am ee ve 
_ iron or boats as the case may be. 
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. ments of par agraph: 104 of such Mining Regulations will be dispersal 7 
with as to all selections hereunder’ of lands not returned as mineral, 
35. When any lands, whether sur veyed or unsurveyed, have been 


selected hereunder by an individual claimant or by the railroad claim- | 


ant, no right thereto can be eave by settlement or’ en try \ while such | | 


_.. Selection remains of record. 


36, Where lands are’ selected by an individual claimant in liew of 
lands the claim to which has not been carried to final entry and certifi- 

cate or to the submission of final proof entitling him to final entry and. 
certificate, the claimant. will be required to perfect his right fo the. 
lands selected by compliance with the law relating to that class of 
claims and to submit proof thereof in the usual way, but credit will be 
- given for his bona jide residence, improv ements, cultivation, or reclama- 


| ~ tion, as the case may be, and for any payment of fees or purchase 


money, upon the land relingnished, it being the purpose of the act to 
- give individual claimants the same status with respect to the lieu lands 
selected. by them which they occupied with respect to the lands relin- 
amie 

J. Time of issuing watents to selena: lands. i 

37. Unsurveyed lands, whether selected by an jiadividwat sidimiant 
or by the railroad ‘claimant, will m no event be Dee until after 
survey. | 

38, Unsurveyed: lands sdlerted by the faileond sana will not be 
patented until after the expiration of four months from the date of 
the receipt at the local land office of the approved plat of the township - 
embracing the lands so selected; and surveyed lands selected by the 
railroad claimant: will not be natemted until after the expiration of four — 
months from the date of selection. 

39. Unsurveyed lands selected by an individual claimant in lieu of 
lands the claim to which has been regularly carried to final entry and 
certificate or to the submission of final proof entitling him to final entry 
and certificate, will not be patented. until after the expiration of four 
months from the date of the receipt at the local land office of the ap- . 
proved plat of the township embracing the lands so selected; and sur- 
veyed lands selected by an individual claimant in lieu of Tea the 
claim to which has reached a like status will not be patented until after 
the expiration of four months from the date of selection. _ : 

40. The purpose of the last’ two paragraphs is, in all instances 


where publication and notice will not be had, to give to settlers, ifany, | 
upon such lands at the time of the selection thereof, the full period = 
-. prescribed by law within which to apply at the local land office to make .~ 


' homestead entry of the land, and to afford-ample time for the local 
officers to advise the Commissioner of the General Land Office of any 
such application before the time arrives for eaeouis pee under the 
selection. Bs a, 
41, Selections made by the eaileoad claimant which are found Baie. 
12781—VvoL 25——8 | 3 
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ce by. the Commissioner of the General Land Office will, upon the j 
expiration of the time requir ed. to elapse before the issuing of: patent 


- (see paragraphs 37 to 40, inclusive), be certified to the Secretary of the 


Interior, and if approved by] him will be. patented to the railroad claim- 
ant as though originally granted. | | 
K. Forms to be used in the administr ation of said act, 

42, The election of the individual claimant to hold or relinquish the 
lands in controversy, and the proof of the maintenance ao his S claim, | 
: may be made accor din Q. to the prone form: | 
Tur STATE or —, 
; County of - 1 88. 


oie first duly sw om upon his oath, asboues: an 1d testifies as follo: WS: : 
ais ron What is your-name, age and. post-office nares ?—Answer. | 

















=2eO: Are you a native born citizen of tho United States, and, if, 580, 1 in : what State aa 





‘or Territory were you born ?—Answer. 


3. Q. If you are not a native. born. citizen of the United States, have you Geolaned 7s 


your intention to become a citizen. or hav ey ou been naturalized? It 7, w hen and 
where? Answer. 2 
"4. Q. Are you the identical person ror has hese Store been ceived (here aganvibe i 

~ land) ander the - 
"Answer. - 











- law? | pe — how. and. when WAS” “your elaim initiated?— | 


5. QQ, Do. you. vine cesta icl that there’ are conflicting. claims 45 this tend: one of ae 
- which is your claim and the other: of which: is the: claim of the Northern Pacific 





° Railroad Company, or its successor in ‘interest 1—Answer.. -, . 
6. Q. Do-you desire and elect under the act of ‘Congress: approved J rly 1, 1898 (30 7 


— » Stats, 597, 620), tohold the land in controversy andretain your pr esent claim thereto, | 
“Sor ao you desire and elect under said act to relinquish the land i in controver sy and i | 


_ initiation of your said claim to said land ?—Answer. - 


= ture han Cee 





transfer your said claim +o other linds ?—Answer. - 


7. Q. State fully and accurately where you resided from time ‘to time. since. ‘the te 





8. Q. OF whom does your family, if. any; consist, and where have they resided a a 


from time to.time since the initiation of said claim ?—Answer. | 
9. Q. State accur ately. what you have done in. the way of im proving, , eultivating 
; “or reclaiming this land, giving sees value 0 of Taproye ements and amount Ze ake di- 








10. Q. How mich of the time were you upon ava land do rag fies year. 1897, and : 
what work did you do or. have done thereon durin g that year ?—Answer. 





41. Q. What pee property did =e have on 1 this jand ou January 1, 1898%— 





_ Answer, 
Le Hav e you sold, ioiverea or einen sagen: any ernaag of this Jana. or isdiened 


a" - your claim thereto? TE so, state — to whom. and or what purpose? t— puewel 








48. Q. How much ether land do you own now ¢—Answer. | 
‘14. -Q. Have you ever made a filing upon or. an entry of other public lands? | if 80, 
_ give the time, description of. the land, name ee the land office, and character of he | 
. filing or entry ?—Answer. ———~. : 3 ie 
15. Q. To whom can you refer for support and corroboration of the Aacsnents . 
made herein?—Answer, | i nit oe & , 3 
(sign plainly with full name.) OS a eae ot VS te = es 











I hereby certify that the ferecoine ictus was fully toad to the: said - 


_ before being subscr ibed by him and that the same was ‘Subscribed and sworn ‘to by s 





him before me this , — sags of - 
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‘Nore. _—This affidavit may be made before. me resiuior’ or receiver of the local 
land office, or before any other officer anthorized to administer an oath. — 

If the claimant elects to relinquish the lands in sen OvErRY he must execnte the - 
accompanying relinqnishment. ; 


43, AL relinquishment by an individual elaiiinnt may be mands stb- 
stantially according to the following form, and one by the vatlroad | 
_ claimant may be modeled theretrom : | —_ 


Know alt men ‘by these pr esents :- _ ay 
ThatI, of'- county, in the State of 
heretofore initiated and is now asserting a claim to the following described lands, to 
- wit: (Describe fully and accurately) under the Jaw, desiring to take advan- 
tage of the provision in the act of Congress approved ni uly 1, 1898 (30 Stat., 597, 620), 
authorizing an adjustment by the land department of conflicting dlaicis to lands | 
within the limits of the grant to the Northern Pacific Railroad Company, do hereby — 
release, quit-claim and relinquish unto the United States of America, all my right, 
title, interest and claim in and to the lands aforesaid, and I request that this relin- 
quishment be accepted by the Commissioner of the General Land Office in.order that, 
under the provisions of the act of Congress aforesaid, I may select other lands i in 
lieu of those hereby relinquished and‘ may perfect arid open! title to the lands so 
selected instead of to the lands Bereby relinquished. 

I, wife of the said’ for the purposes arveenid: dé batty | 
join my said husband in releasing, quit-claiming and relinyuishing unto the United 
_ States of America, the lands aforesaid, and I do especially waive and relinquish any 

and all dower, homestead or other interest in the lands relinquished, to which I am. 
now or might hereafter be, entitled according to law. 

Witness our hands and seals this. day of 





























A.D — 
Sa eee GmaTe| 
——- ——- [Smar.] . 








. Witnessed by: 














Note:—This relinqnishm ent must. be executed, witnessed and acknowledged con- 
formably to the laws respecting the. conveyance of real property in the State where - 
the lands relinquished are situate, and the officer before whom the acknowledge ment ; 
is made must make and attach hereto; under his name and official seal, an appropri 7 
ate certificate of such acknowledgment. : 


| the identical person who- OS 


| «44, The application to select lands in jien of those relinquished, anid nA 


7 the affidavit i in support, thereof, may be sabstentially perorane to the | 
followin g. for ms: 3 





unare D Sr aries Lanp OvFicn AT ———, 





























— | / (Date) , 
ody : F of the County of Lit the State of -——-, haeine made relin- | 

| quishment of my (state character of claim) claim, covering the — of Section ——, 
in Township ——-, Range ——, in , land district, containing acres, here- . 


- tofore included in the conflicting sine of the Northern Pacific Railr oad Company, 
- ofits successor in. interest, and myself, which relinquishment has been duly accepted 


in 


by the Commissioner of the General Land Office, do hereby make pion to - 
select in eu of the lands so relinquished une following lands, to wit: 

~ land district. —— bg 

My post- office address is 














= -my oath, do depose and say that my post-office address i : 
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‘Usrrmp. STATES LAND Orrice AT. ’ 


re 








| awe her eby certify fia we or Rackiy ree ona: the foregoing application. ana — 
-. have critically examined the plats and records of this office, so far as they apply to - 


the lands sought to be selected... Finding that the application and proofs fully con- | 

form to the statute and reg ulations ‘thereunder, and that the lands selected appear — 
by the records of this office to be subject to selection, we have accepted the applica-- 
tion; and have made due notation thereof upon. the records, pending the advice OF > * 
. the Commissioner of the General Land Office. = —— fees pee . 





«Register, 





3 
‘AFFIDAVIT ‘TO BE MADE BY INDIVIDUAL “CLAIMANT IN SUPPORT ‘OF FOREGOING 
| | | APPLICATION. TO SELECT. | 


Usitep SrarEs LAND Orrice AT. 
(Dato) - 








Ger : No. fe 


es ; sof - county i in the State of | 














pein duly sworn “upon 








- the individual claimant wlio makes. the foregoing application under the act of July 


| Receiver. - 


—; that Iam hues 


1, 1898 (80 Stat., 597, 620); that Iam acquainted with the lands sought to be selected 
| under the foregoing application, and have examined every subdivision thereof;-that 


there is not to my knowledge within. the limits of said laud any. vein or. dede of 
_ quartz or other rock i in place, bearing gold, silver, cinnabar, or other mineral sub- 
stance; that there is not within the limits of said jana to my knowledge any: placer 


or. other valuable mineral deposit or any salines; that.no portion of said land is, _ 


claimed for mining purposes under local. customs or rules of miners, or otherwise ; .. 


that no portion of said land i is worked for mineral during any part of the year; that re 


said land is essentially non-mineral land; that it does not to my knowledge contain. 


~ any) valuable stone, iron or coal; that it is not reserved in any manner, is not subject 


to any-valid claim whatsoever, and is not. “oooupied by. any settler. And further 
7 affiant oe not. | e °c SA A eee 








I eee Bie that the: foregoing affidavit: was. ou to. atfiant in my presence - 
. before he signed his name thereto; that said. affiant is to me ‘personally known (or — 


has been satisfactorily identified ie me); that I verily believe. him to be a credible Sea: 


- person and the person he represents, himself to be; and that this affidavit was sub- 
scribed and sworn to by him before me at. uy office at —, within the - — land: 
district, on this —— — day, of: oe ae a 











oe 


Nore. -——This affidavit may be made before the acini or receiver of the local land | 
office or before any other officer authorized to administer an oath. , | 

If the claim relinquished be a desert land claim, timber culture claim, or a 
timber purchase claim, which has not been carried. to final entry and certificate or 


to the submission of final proof entitling the claimant to final entry and certificate, 7 


the. applicant must also make proof of the. character: of. the land” selected, | as 
- required by the regulations controllin g that class of F claims. 
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45, The ineioe fort may be used 1 in ene lands to i relinguisted 
by the railroad claimant: ” ee ee at . 


- DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 7 
Washington, De Cag ,18—. 
Whereas ali ase of Cee approved July i 1898 (30 Stat., 597, 620), makes pro- 
vision for the relinquishinent by the Northern Pacific Railroad ‘Company, or its suc-. 
cessor in interest, upon the conditions therein named, of the whole or any part of 
an odd numbered section, in either the primary or indemnity limits of the land. 
grant. to that company, to which the right of said company, or its lawful successor, ° 
_ is claimed to have attached by definite location, or selection, and which prior to 
January 1, 1898, has been ‘ ‘purchased directly from the United States or settled upon _ 
or claimed in good faith by any qualified settler, under color of title or claim of — 
right under any lay of the United States, or any ruling of the Interior Department, a 





or which, if an odd numbered section in the primary limits, is settled upon after - 


January 1, 1898, and before survey, by a qualified person, in good faith, with a view 
to homestead entry, aud makes provision for the selection by said company, or its 
successor in interest, of other lands in lieu of those relinquished; and 

| Whereas it is further provided in said act that the Secretary of the Interior shall 
ascertain and from time to time catise to. be prepared and delivered to said railroad 
company, or its.successor in interest, a list or lists of the tracts coming within the | 
- provisions thereof; and : 

Whereas it is farther provided by | sai d act that sia railroad company, or its suc- 
cessor in interest, shall accept the list or lists so made by the Secretary of the. 
Interior as conclusive with respect to the ‘particular Jands to be relinquished by 
it, but “shall not be bound to relinquish lands sold or contracted by it or lands which 
-it- uses or needs for railroad pur poses, or lands valuable for. signe iron, or coal;” 
| and 

Whereas it is further svov idea, as to all claims; secaptine homestead settlements 
made on unsurveyed lands after January 1, 1898, that “before the Secretary of the 
Interior shall cause to be prepared and delivered to said railroad grantee, or its 
_ successor in interest, any list or lists of the:several tracts, which have been pur- 
chased or settled upon or occupied as hereiubefore provided, he shall notify the 
purchaser, settler, or claimant, his heirs or assigns, claiming against said railroad 
company, of his right to transfer. his entry or claim, as herein provided, and shall 
give him or them option to take lieu lands for those claimed by him or them, or hold 
his claim and allow the said railroad company to do so, under the terms of this 
act;” and 

Whatens: upon examination by this office the following tracts of land have been 
found to be of the character authorized to be relinquished under said act, and the 
claimants therefor against the railroad company (where entitled to such option) 
_ have, upon due notice of their rights under said act, Fereed to transfer their 
paehece claims to other lands, to. wit: ; 


: ise No. =, 








State of - ; Land District. 


‘Parts of Sections. Sec. | Tp. | Be | Adverse Claimants. 


——————— Lr — ee) ee | et 
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Nowe: cigeeiorey the aa list i is ae ‘eby anbinied. +6 the Scetiary of Abe Tiere | 
for bis consideration, with the recommendation that directions ‘be giv en to this — 
office to call ‘upon the Northern Pacific Railroad Company or its successor in interest, 


as the case may be, to. relinquish all of said lands or. to satisfactorily show ‘that 
_- those not relinquished. have been sold or contracted to be sold, or are used or needed 


_ for railroad purposes, or are valuable for stone, iron or coal; and to advise said . 


_ railroad company or ifs successor: in interest that upon fling the relinquishment 
requested it will be entitled to select other lands in: lieu thereof, as provided in 
said act. “be 0 thy : ne ea oe 





Commissioner, 





- ‘DEPARTMENT OF THE INTERIOR,. | 
nae et, 2 as 1889. 








res Approved: 


3 


Seoretar y of the Interi ior. 








a. Cases not covered ba y iae re ie | -> 
46, Tf in the administration of said act cases are. found wih are — 
: not covered by these regulations, such cases will be disposed of accord- 
‘ing to their respective merits, under special instructions, or supple- 
mental regulations embracing cases of that character will be adopted, 
as May seem necessary. 

BINGER HERMANN, 

Commissioner. 
Moved February 14, 1309: | : 
C. N. Buiss, 


Seer pa 


RAILROAD GRANT—SECTION 1, ACT OF APRIL 21, 1876. 
CAMPLAN v. NORTHERN PACIFIC R. R. Co. 


The confirmation, by section. 1, act of April 21, 1876, of a preemption. filing, as 
against a prior withdrawal on the general wae of the Northern Pacific,.is 
dependent upon compliance with the preemption law, and the presentation of 
proper proofs thereof by the claimant; and if these conditions are not’ complied 

- with the confirmation is not operative, and does not defeat the attachment of 
the company’s right. : 


ee Seoretary Bliss to the Commissioner of. the General Land Oe, Rebruaty eho 


(WD) 1809. ge BB) - 


- Emil A. Camplan has filed a , motion for review of the aension of the. 


- ’ Department of May 38, 1897 (unreported), rejecting his. application to 


- contest the right of the Northern Pacific Railroad Company to. the 8.4 — 


— of the SE. 4 of Sec. 33, 7.2 N, ae 4 W., Helena, Montana, land. ainmlen : 


: This aa. is within’ the. limits of the legislative withdrawal. made. 
by operation of. law, as well as the executive withdrawal made by 


the order of the Secretary of the Interior, upon the filing and accept- 


ance of the map of the general route of the road, February 21, 1872, _ 


notice of which was received at the local office May 6, 1872. ‘The ree 


= of road ae thereto was agg located ae 6, 1882, and this 
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| tract: fell din the primary ihe of the er ant as adjusted: to such 7 , 


_ definite location. After the filing and acceptance of the map of gen- 
eral route and the resulting withdrawal, but prior to the time when *— 


: “notice thereof was received at: the local office, Andrew McJorley filed ~~ 
pre-emption declaratory statement for said tract, together with other .. 


lauds, alleging settlement thereon the same day. McJorley did not - 
comply with the pre- emption law; did not make final proof under his — 


filing; did not make payment for He land, and, Eee Y never carried oe 


_ the filing into an entry. 7 - 
| —. The present case arises upon the apy plication. of Ganji made oe 
~ tember 4, 1895, to contest the right, of the railroad company to said 
tract, with a view of making entry thereof under the homestead law, 
contendin g that the declaratory statement of said McJ orley, filed before 
notice of withdrawal upon general route was received at the local office 


and existing upon the records of that office at the date of the definite .. ; Ry 


location of the line of road, constituted such a claim as excepted the = 
tract from the grant to said company. | 


The tract in. controversy is. part of an saa. numbered secon iste he 


within forty miles of the general route of the road, as fixed February, | 
als 1872. | 


por the authority of William EK. Inman v, Northern Pacific R. R. Co. a _ 


(28 L. D., 95), decided this day, it is held that the legislative withdrawal 


of the he numbered sections to the extent of forty miles on each side . a? 


of the genéral ronte of the road took effect immediately upon the filing 
and acceptance of the map of general route, whereby said lands were _ 
reserved and appropri iated by operation of law for the purpose of sat- 


-- istying the grant to said company; and that the pre-emption filing of ~ 


_ McJorley, made at the local land office during the continuance of this — 
withdrawal, was made at a time when as between the railroad company | 
‘and individuals this land had been taken out of the public domain and 

~ could not, as against the rights of the company, be acquired by settle- 

ment, filing, or entry under the pre-emption law. Lands so reserved ; 
aud appropriated were not subject to pre-emption. ae 
| Until the passing of title to the railroad company by the aceapted 7 

- detinite location of the line of its road, it was competent for Congress , 
to confirm or validate this filing or to otherwise dispose of said land, » 
as.it saw proper. This confirmation could therefore have been. made — 

- absolute or subject to such conditions and limitations as. Congress 


‘deemed proper. By the first section of the act of April 21,1876(19 
'Stat., 35), Congress exercised its power of confirmation, but naa the 


conaemation dependent upon compliance with the pre-emption law, 
and the presentation of proper proofs thereof by the claimant. . This 


-. -gondition was uot complied with by MeJorley, either: before or after 


the act of April 21, 1876, and for that reason the confirmation never 
became operative ait did not defeat the title of one railroad company 
under its grant. | 

| The motion for review is ‘therefore denied, 


~~ 180.5. — = oe ‘TO nee dames LANDS. = 
~ "MINING CLAIM-LODE APPLICATION-INTERSECTING MILISITR. io 
~Paun J ONES Love. | 


An application for a lode patent should not embr: ace land lying within and beyond : 
an intersecting paten ted millsite. | 


pe te eevee Bliss: to the Commissioner of the General Land Office, Poiruir eae 
ae, (W. V.D.) - | — 10,1899 | (GW. P.) 


. “neers 2 Settee se 
on 


~The Combination Mining nal Milling Company has ee fon 


the decision of: your office, dated August 5, 1897, holding for. cancel- 
lation that part: of aaa entry No, 28, embracing the Paul Jones 


| - quartz lode: claim lying south of the patented Gladstone millsite claim, Pas 


- and requiring an amended survey of said jode: claim, showing the. por- 

_ tion of the claim for which patent may issue. In view of the errors 7 
_ assigned, a history of the case will be given from the outset. 

It appears that on N ovember 14, 1893, your office, upon the applica- ke 
- tion for a patent to the Paul Jones lode claim, by the Combination Min- 
ing and Milling. Company, found that: the approved plat and field - 

~ notes of survey show that said claim conflicts with the Gladstone Mill- 


site claim, survey No. 1939, lot 46 B., which passes entirely across said 


Paul Jones lode claim, dividing it into two separate non- contiguous | 
portions, 175 feet of said lode lying in the northeasterly end of said | 


claim, wherein is situated the. discovery tunnel, the improvement —_ 
claimed in the estimate of $500 expended in the development of this. 


-claim, and 1125 feet lying southwesterly and beyond said millsite claim, 


—s - the remaining 200 feet of said lode being within the boundaries of said _ —- 


: - millsite, lot. 46 B., upon which patent issued December 2, 1892, to the = 
_ Black Pine Mining and Milling Company and Aineas McAndrew, the 
same being embraced in Helena mineral entry No. 1644, upon the Glad- | 
stone lode and millsite claim; that the Panl Jones location was made |_| 
January 19, 1891, upon a discovery on that portion of the claim lying | 


northeasterly of said millsite; that the survey of said claim was:made | 


_ February 28,1893, and approved May 6, 1893;. that. application for pat- a“ . 
ent was filed J aned, 1893. Upon these fndin gs your office held that it 


_-was error to extend the survey beyond the northerly line of the pat- — 


- ented millsite, or to include in the application for patent forthe Pans 


- Jones claim ground already patented ; and held that said entry must : 
be canceled as to the part above stated, but, that inasmuch i 
as much the greater part of the Panl Jc ones lode claim lies southeasterly from sae . 


millsite, claimant may, if he so desires, retain that. portion of his claim, provided. : 


he can show a discovery of mineral thereon, and that $500 have Pee expended in 
labor or improvements upon that part of said claim, i 


and allowed the claimant thirty days to elect which part of said claim a: 


it will retain under its application and said - 


at the expiration of the time allowed said entry. will be. held for sancellation aus. to se? 


one of the non-contiguous. portions” of the lode claim at the poe waters the lode eg 


enters the pepemied) millsite and Dies ee it. 
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. January 30, 1894, the Gombmatiow: Mining and Milling Company _ 


‘filed a paper in your office, in which it is stated. that the Combination 


: Mining and Milling Company, after the entry of the Gladstone millsite, oe 


‘became the owner thereof, and that said company is now the owner of 
both the Gladstone millsite and the Paul Jones lode claim; that the 


a 
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issuance of a marca for the Gladstone millsite, in so far as it molides 
the ground in conflict, was a “mistake,” and it is requested that the 
_ Combination Company be permitted to correct or rectify the mistake - 
by executing a deed to the United States, upon a proper showing as to 


present ownership by said company, and that a patent be then issued 


se - | DECISIONS RELATING TO THE PUBLIC ‘LANDS. 


. for the entire area embraced: in tie Paul Jor ones : lode sions including 
that part in conflict with the Gladstone. millsite claim. Los 
— ° March 2, 1894, the Combination Company filed three affidavits, made = 
by F. H. Bird, Henry Isendorf and J. D. MeDonald. : 
In the affidavit of F, H. Bird, it is set out: 


That from the discovery on. the said Paul Jones claim there is a well defined vein 
of lead matter containing silver ores running across the said Gladstone iillsite; 
. that said vein is indicated by float and ont croppings along the entire course of said 
vein, and that by the aforesaid float and. outcroppings the-said vein can be readily 
traced entirely through the said Gladstone willsite; that said float and out crop- 
pings from their present appearance and fron the waite of the ground must bave 
been readily discernible ta any persou acquainted with the ground and who care- 
fully inspected the same before the patent to the said Gladstone millsite was issued. 
That between the 17th and 20th of October A. D. 1894, by his direction a tunnel was 


run upon the ground so in conflict, and at a distance of. about 185 feet from the dis- 


covery on the said Paul Joues claim and at a depth of about four feet. from the sur- : 


face, the said tunnel. struck the vein hereinbefore mentioned, which said vein was __ 


readily traced | and. had ce well- defined wall, and that during the aforesaid. time by. 


; ~ his direction a shaft was sunk upon the ground so in conflict with the said Gladstoue _ 
~millsite, aud at a distance of about 230 feet from the discovery on the said Paul 
Jones. Quartz Lode mining claim, and at.a distance of about 165 feet from the north | | 


boundary line of the said Gladstone millsite, and at a depth of about seven foet. 


_ from the surface the said. shaft struck the said vein, which. said vein consisted of 


_ similar lead. matter containing: silver, and. could be readily traced ane had: a well 
defined wall. : } | e | a 


These averments are corroborated by Tsendort and. ‘McDonald in - 


their affidavits. 
Your office, by letter dated Febraary 6, “1897, ae tein that the. 


a survey of the Paul Jones lode claim was made Febraary,2 28, 1898, based _ 


on a location made January 19, 1891, and that 


_ the record i in the case ‘of the Gladstone. millsite shows that the onainel” survey of | 
— said claim was made i iu October, 1886, by Thomas T. Baker, U.S. deputy surveyor, - 
who reported that no veius or lodes of quartz or ‘other rock in place... 18 known: 


. to exist on any part of the Gladstone millsite, so. far as I know or could ascettain,: . | 


(and that) August 6, 1892, a resurvey of said claim was made, the deputy (surveyor) 
making, substantially, the, same report as to the character of the land embraced in’ 
the millsite claim, (and farther stating that) there is also on file with the case the 
usual affidavit as to no known veins or lodes, made by Jos. W. Harper, attorney for 
- claimant company, corroborated by two witnesses, awho swear that for six months | 
they have resided near and have often been upon said millsite, and that, so far as 
_ they know, there is no vein or lode or other rock in place bearing gold, silver, cin- 
nabar, lead, tin, or copper, and that they verily believe that none exists thereon, 
‘ your office said: ‘‘It thus appears that the patent for the millsite claim was regu- 
larly issued upon competent evidence, and does not appear to have been a ‘mistake.’” 


The request contained in the paper filed by the Combination com- 
pany, January 30, 1894, was denied by your office, but on April 23, 
1897, sixty days were allowed: to file the evidence of e scovely: and 
expenditure theretofore required. » ee, | , 
In the decision appealed from it is. held that, no action having con an 
taken by the claimant and the time allowed having expired, “said 
sou al entry, No. 28, 18 hereby —pursuant: to decision of November 14, 
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| ~ 1893 held for. pal allan. as ae all thab portion of the ral J ones : 


, Slain lying south of the said Gladstone millsite,” and that should. that — - 
~ decision become final, instructions. will be issued to the U. 8. surveyor- 


general, requiring an amended survey of the Paul Jones claim, show- 


ing the portion of the claim for: which patent may issue, i, é., that 7 


; portion lying north of the Gladstone millsite.. 
| The records of your office show that the. Gladstone -millaite was : 


located September 17, 1886; that. application for patent thereto was. : : 
made August 29, 1887, and ‘publication duly made for the prescribed 


“period of sixty dave, and it appears that the resurvey which was made 
August 6, 1892, was made at the instance of the Combination Mining 


and. Milling Company. It also appears that the affidavit as to no : 


-_ known veins or lodes was made by Joseph Ww. Harper, who was one of 


the corporators of the Combination Mining and Milling Company, . 


- incorporated December 23, 1887, three days prior to the date of said 
affidavit, that no adverse olan was filed and that. patent was issued 


| Dovenbes 2, 1892, to the Black Pine ‘Mining Company and AineaS 


McAndrew, co- claimant. It thus appears that the government's title — 


| to the land covered. by the millsite has passed to the Black Pine Min-- es 7 


Ing Company and Aineas McAndrew, and all control of the ee 
_ department over the title has ceased. | . 
It is alleged in the appeal from your office decision that the land i in 


conflict was known to be mineral land: at the ‘date of the millsite. 2 7 
patent, but this averment is not supported by the affidavits filed in the aa 


case, Moreover, it is not alleged that the land was known to be min- | 
eral larid at the date of the application for the millsite patent or at the 
date of final entry.’ It does not appear that there was any “mistake” — 


in the issuance of the patent for the millsite; nor is sufficient ground =, | 


shown for the acceptance of a surrender of the ae to the land coveréd 


~ by the millsite patent. 


There appears to be no error in your office eater of November 14, = 
1893, holding that the Paul Jones Quartz lode mining claim could only | 
| stand for one or the other of the two parts, and giving the claimant | 
' the privilege of retaining the lar ger portion by showing a discovery of 


mineral. thereon and that $500 in labor or improvements thereon had — 


| been expended. Said decision.is supported by the Andromeda lode » 
— case, 13 L. D., 146, cited in the decision; the Bi-metallic Mining Com- - 
' -pany’s case, 15 1. D., 309, and the Mabel Lode case, 26 L. D., 675. 
_ Your office decision of August 5, 1897, is therefore affirmed: _ 


pee ve ‘Crvenny ET AL. 


Motion for review of departmental decision of Senteniber 24, 1898, : 
: 27 L D., 455, denied by mane Secretary mae ee 16, 1899. 
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‘RAILROAD LANDS—ACT OF JULY 1, 1898, 


LAMB v. NorTHERN PACIFIC R. ‘R. Co. 


a. claim eet upon a , rej ‘ected application to make homestead entr yy. and not upon i 7 


settlement, entr y, or pur chase, is not within the ppepanions of the act of July: 4, | 
1898, or the regulations thereunder. | wh 


 Aeting 9. ‘Secr etary y Ryan to the GC aeevies oe the General Land Office, 


(W. V.D) February 16,1899. (JL, MO.) : 
Your otibes on August 28, 1896, aitiiied the action of the local offi- 


cers in rejecting the polication: of June 10, 1895, of James W. Lamb, | 


- to make homestead entry for the SE. 4 of Sec. 1b, ecko ie R. 8 W.,, | 
| Olympia land district, Washington, on conflict wil an indemuity : 


. selection of said tract made by the Northern pate Railroad: Com- | 
“pany per lists of June 5, 1885, and June 7, 1893. | oo 
August 6, 1894, the Deparnnent directed that one Tene L. Curtiss — 


_be periicad! in pursuance of his-prior application, to make entry of — - 


‘said land within a fixed time, in which event the company’s selection 
would be canceled. 

Curtiss did not make entry of the land, and hence the only objection 
to the company’s indemnity selection was renioved, _Lamb’s subsequent 
application was therefore properly rejected, and the decision of your. 
office is affirmed. Northern Pacific R. R. Co. v, Dean e¢ al. (27 L. D., 
462); Northern Pacific R. R. Co. v. Fly (27 L. D., , 464); Dunnigan 2. 
‘Northern Pacific RB. R. Co. (27 L. D., 467). 

Lamb’s: claim rests upon. a rejected application ip: make homestead: 
entry and not upon settlement, entry, or purchase, and therefore does — 
not appear to come within the provisions of the act of July 1, 1898 (30 
Stat., 597, 620), or the regulations thereunder (28 L. D., 103). 


STATE BOUNDARY—NAVIGABLE STREAM—RELICTION. 
GILLESPIE v. STATE OF NEBRASKA. 


The control and right to dispose of. public lands lying under a navigable stream, . 
that forms the boundary of a State, and within the limits thereof, passes from 


the government to the State on its admission to the ‘Union, and. ifa sudden ~ - ; 


‘change occurs thereafter in the course of such stream, the relistion lying within 
said State is not the property of the United States. a | - 


ere Secretary Ry yan to the Commissioner of the General Land -Ofee 
(W.V.D) February 16,1899, 3 (G. B. G.) 


April 15, 1896, the local officers rejected the application of Lloyd G. 
Gillespie to Take homestead entry for lot 5 of Sec. 1, T. 28N., R. 8 B., 4 
and lots. 5, 6, 7 and 8 of Sec. 36, T. 29 N., R.38 _ ON eal land a oe 


a2 ebraska, for the following reasons : 


dL Notations on the plats of this: office showing the resurvey of townships 28 and | 
29 of range 8 east show that the tracts saree for are, not ! , eaecy to disposal, nor 
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isdatd it nntil apaeal instructions are given by the Commissioner of the General 


Land Office to the register and receiver at this office,” and it does not appear that __ 


any instructions have been received at this office from the Commissioner of the Gen- | 
eral Land Office relative to the disposition of the tr acts i in question, since the filing . 
of the above mentioned plats. . 7 
2. Under section 7 of the act of April 19, 1864 (15 U. S, Stat; 47), 2 sortion of the’ 
tract applied for, viz: lots 5, 6, 7 and 8, of Sec. 36, T. 29 N., R. & E. , belongs to we ; 
State of Nebraska for the suppert of common schools. : 

Gillespie duly. appealed from .that action ; ‘whereupon your office ren- 
dered its decision of February 20, 1897 Wine his application for lot 
_ 5 of See. 1, aforesaid, but rejecting it as to the said lots 5, 6,7 and 8 of 
Sec. 36, for the reason stated that said last named tracts are within a 
‘section. granted to the State of Nebraska for the support of common 
. Schools by section 7 of the act of April 19, 1864 (13 Stat., 47 je 

Gillespie has appealed to the Depar tment. 

It appears from your said office decision and from the seconds and. 
files of your office, which have been examined, that at the date of said 
granting act, April19, 1864, all of the above described land was covered 
.. by the waters of the Missouri river, which river formed the boundary line 


between the State of Nebraska and the Territory of Dakota. The river 


- flowed in a southerly direction at this point, and, making a bend 2 _ 


towards the east and north, enclosed a peninsula aeene twoand ahaif 
_Iniles long, and about twenty- three chains wide, across the neck. This — 


peninsula was then on the Dakota side of the river. The township 2 
was originally surveyed in 1858, and the west side of the river was then. 

meandered. Some time between 1867 and 1869 the river cut its way - 
through the neck, leaving its former bed, which included the lands in 
controversy, practically oe and placing the penin sula on the Nebraska | 
- Side. | 
After the river had changed its course, and. in nee 1870, a 


i. survey was made of the old river, bed, and this survey made the old 
meander line of the west bank of the river the western boundary of: 


the above-described lots, while the center of the. old channel became — | 
their eastern boundary. : : 
_ By-act of April 28, 1870 (16 Stat., 93), anaes made the center of 


the new channel the boundary line between Nebraska and Dakota, but -- 


this did not affect, the status of the lands in controversy in any way, 
since they have been within the original limits of the State of Nebraska . 
since its formation, the enabling act of that State providing as to its 
boundary line at this point that said line shall follow “the middle of 
the channel” of the Missouri river (13 Stat., 47). : 

This being so, this case is controlled by the recent case of John J. 
Serry et al. (27 L. D., 330), wherein it was held that (syllabus): 

Where a sudden change occurs in the course-of a navigable river that forms the | 
boundary between a State and a Territory, the reliction lying within the State is. 
not the property of the United States. | 

‘The Missouri river being a navigable s stream, the control and right t to 
‘dispose of the public lands under said stream and within the limits of 
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the State passed. 0 ‘the. ‘State. upon. its io into. the Union.” a ey 
Pollard v. Hagau (3 Howard, 212); Barney ‘Op Keokuk ee U. 8... ae Ae a 


-Hardin-v. Jordan (140, U.S., 371). | 
In this view it is not necessary to_ aiecace the adtion of fie: joel | 
officers denying Gillespie’ 8. application, because of the aforesaid nota- 


4 tions upon the plats of this land on ‘file in their office. | His application eae : 


i is. hereby rejected as to all of said lots, because they are not nowand = 
were not at the date of filing said application the ‘PEoperty | of. the: ie 


3 United States. ‘Your office decision is is so modified. 
“RAILROAD GRANT—ACT. OF APRIL 21, 1876, . 


| Norrumey ‘Pacrrre, R. R. Co. On SHERWooD. 


= The withdr awal on the general route of the main line: of the iuethern: Pacific of ae : 
lands lying. within the common limits of. said route and the primary. limits wee 


| of the:branch line, as thereafter fixed. by definite location, took effect at once, } 

-. on the filing and approval of the map of. said route, and a pr e-emption filing g on: 

~  Jands, while SO w ithdrawn isw ithout effect, nor is iti confirmed by section 1, act = 
of April 21, 1876, if the preemptor does not comply with the law and submit. 


| proof thereof, and hence will not defeat, the attachment of Tights. undex or the. . - 2 


grant for the branch line on the subsequent location thereof. . 


- Northern Pacific R. Ht: Co. wv, Urquhart, 8 L. Dy Be oP Howard wv Northern Pacitio B. R. a | 


| Co., 23 L. D., 6, overruled. | | 
A ein resting Soci a rejected apotieation | to enter, ane not npon Gorlenont entry: ” 
| or purchase, is not within the provisions of the act of J uly 1; 1898. a 


ae ee “Acting Seer etary, Ryan to the Commissioner of . Generat Land tO = 
2 Y. DY: a ok oe February 16, 1899. | | x 


The Norher Pacitic Railroad Company has: appealed on your. — 


ae . office decision of February 4, 1898, holding that lots 1,2, 3, and 4 (north — “e 


2 of the river), Sec. 25, T. 9 N., R. 22. E., North Yakima land: distri¢t, | 
- Washington, were excepted. from the grant pertaining to the biaveh | 


‘Tine of its road. The tract in controversy is part of an odd-numbered — ; _ 
section lying. within forty iniles of the general route of the mainlineof. 


_. said road, down the valley of the Columbia river, as fixed’by the filing. 
ke and. acceptance of the map of such general route August 13, 1870, and 


__ is, therefore, within the limits of the legislative. withdrawal made: by °-. 
operation - of law, as well as the executive withdrawal made by the = 
_order-of the Secretary of the Interior upon the fixing of such general _ 
route, notice of which was received. at the local. oftice December 8, 1870. eee 
_- The tract is also within the primary limits of the grant for the branch 
_ line of said road, as. adjusted. to the map of definite location of such eee 
_ branch line, filed and accepted | June 23, 1883. The portion of the main. = 


line down the valley of the Columbia river was never definitely located — 
or constructed and the grant pertaining thereto was declared forfeited — 
by the act of September 29, 1890 (26 Stat., 496), which was subsequent — 


‘to the definite location of ‘the branch line and the consequent attach- a. 2 
ae ee ment of the pues of the railroad company thereunder. 7 7 


te, 
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This tract is part of a ‘section which the company slethod to ‘aire pur i 
~ suant to instructions of December 24, 1890 (11 L. D., 625, 628), in part | 
satisfaction of its moiety of the lands falling within ae common limits 

of the grant for the branch line and the grant for the POE HOD of oe ae 
main line which was so forfeited. hs 
Except as it may have been attested by the definite esution of the: | 


‘branch line,-the legislative withdr awal made upon the fixing of the gen- | 
eral route of this portion of the main line, remained in force until the — 


declaration of forfeiture madé September 29, 1890. Upon September ea 
19, 1870, which was after this withdrawal tock effect and before notice _ 


thereof was received at the local office, Henry Burbanik. filed preemp- | = 
tion declaratory Statement. for said tract, alleging settlement thereon — 


August 14, 1870, but he never attempted to perfect title thereunder. 
_ The legislative withdrawal made by operation of. law upon the fue | 


of the general route of the main line down’the valley of the Columbia _ ] 


; river, took effect immediately upon.the filing and acceptance of the 

| map of such general route and reserved and appropriated the laud in 
controversy for the purpose of satisfying the grant for said main line, — 
~ and the preemption filing of Burbank, made during the continuance of 7 
such withdrawal, was made at a time when such lands were not subject 
- to settlement, fling or entry under the preemption law and was there- 

‘fore without affect, (Inman v. Northern Pacific R. R. Co., 28 L. D., 95) 


~ Until the passing of title to the railroad company by an ec eptod ~ 


definite location of one of its lines of road, it was within the power of 
Congress to confirni or validate ‘this filing or to otherwise dispose of 
sald lands as it saw proper, aud such confirmation could have been 
made absolute or subject to such conditions and limitations as were 
deemed proper. By the first section of the act of April 21, 1876 (19 
Stat., 35), Congress exercised this power but chose to nace the con:. 
firmation dependent upon the settler’s compliance with the preemption 


| ~ law and his presentation of proper proofs thereof. Had. the confirma- 


tion been made absolute the filing would have had the same status and 


effect as if there had been no existing withdrawal, but the conditions + 


- attached by Congress to the confirmation show that it was made solely 
-for the protection of the settler whose. filing was nade without notice | 
of the existing withdrawal and that it was intended to be operative 
- only in the event. that he complied with the preemption law and sub- 
‘mitted proper proof thereof. This condition was not complied with by 4 


~ Burbank and for that reason the confirmation never became operative. ee? 


‘Camplan v. Northern Pacific BR. BR. Co. (28 L D. , 118), and Northern Pa 


. eifie R. BR. Co. (20 L. D. 191). = 
It is true that the legislative withdrawal, Se reason 6f which the e land a 


in controversy. was withheld from ‘the operation of the preemption. law 


_at the time of. Burbank’s settlement and filing, was made upon the fix: 
ing of the general route of the main line down the valley of the Colum- 


| bia river, and that the grant for this ‘portion of the main line. a, 
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; afterwards forfeited: but 3 prior to sich forfeiture and duri ing ‘ie con- 


tinuance of such withdrawal: the branch line had been definitely located. | ‘ 


a | | and the title to the tract in controversy had become thereby vested in. — 


28 _ the railroad company subject only to the effect given to Burbank’s filing 
- by the first section of the act of April 21, 1876. As before stated, this 
ay act. would have confirmed that filing cee Burbank complied with the 


- . preemption law and. submitted proper proof thereof. This he did not | | 


do and for that reason his filing was not brought. within the terms or. 


purpose of the statute and did not become operative against the grant _ 


i = ghee EO) the railroad company. So far as the case of Northern Pacific R. R. as 
. —, Co. Urquhart (8 L. D.. , 365), and Howard v. Northern Pacific R. R. 
— Co, (23 L. D., 6), are-in Contice herewith, they are overruled. | 


The present controversy arises over James Sherwood’s application to 


2 make homestead entry ofthe land, made September 9,1889, which was — 


a : rejected by the local office, your. office and the Department (220. L. and — | 7 
OR, , 318), and which was repeated or renewed March 3, 1897, and again 2 Bas 
Re rejected by the local office. . These applications were. Téjected. forcon- 


rae ‘flict with the grant to the railroad. company. Sherwood has not made 


entry of or purchased the land, and neither of his applications alleged 


settlement prior thereto. He does not therefore seem to be entitled to _ 
the benefit of the act of July 1, 1898 (30 Stat, 597, 620), 7 


Under these circumstances it. does not become necessary to consider. | 


ea es ‘the application of Jock Morgan to. purchase said land under section five a 
es of the act of March 3, 1887 (24 Stat., 566). | a 


The decision of your office i is accordingly reversed, 
RAILROAD GRANT-ACT OF JU LY. 2, 1864—EXPIRED FILING. 0 
| UNION PACIFIC: Ry. Co. v. WADE (ON REVIEW). 
The onlargement of the grant to the Union Pacific made by the act of J uly 2, 1864,. 


ig operative as to lands which were at the date of said act public lands, and were | 


otherwise subject to the grant on definite location. — ss 
An expired. preemption filing on offered land isnot an existing or subsisting ‘ i‘. cleim” 7 
#9 within the meaning of the ae clauses of the grant to a company: 


a Acting 9 Seoretury Ryan to ‘the Commissioner of the Ceca Land Ofice, Cote 


me W. V.D.) . February 16, 1899. (BW. 0) ca 


‘With. your office retcer: of September! 15, “4898, was returned. the : 


motion, filed on behalf of the Union Pacific Railway Company, for a 


-review of departmental decision of June 6, 1898 (27 L. D., 46), in which — 


it was held that the E. $ of the SE. 4 of Sec. 33, 7.7 8., R. 8 E., Topeka 


 Jand district, Kansas, was. excepted from the grant made by the acts 


|. of July 1, 1862 (12 Stat., 489), and July 2, 1864 (13 Stat., 356), for the 
reason that said tract: was included in the pre- -emption tego’ ae 


- statement. of William’ Shute filed July 31, 1861. | 
The lands 1 In. the above township, ineluding the tract here i in n question, | 
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were offered i in accordance ith peenon No. 636, beginning Sep- end 


_ tember 19, 1859, at Ogden, Kansas. The land was therefore offered | 
~ land at the dete of Shute’s filing, and under. the act of September 4, - 


- 1841 (5 Stat., 453), Shute was required. to make proof and payment 


within twelve months of his settlement, which time ch a a, os 


1862. 


‘In the previous decision: of this’ Konan it was held that said 
filing had not expired at the date of the grant, the tract being supposed 
a to be within the limits of the grant made by the act of July 1, 1862. _ 


ook. In the motion for review it is alleged that, as adjusted to the nap of | 7 
definite location filed January 11, 1866, this tract falls beyond the limits 


‘of the grant: made by the act of 1862, ‘but within the enlarged grant 
made by the act of July 2, 1864. It is therefore urged that said filing .. 
was uot a subsisting. lal at the date of the. passage of the act of 
July 2, 1864, and for this reasol a review of ane, reyes decision oF 
the Tiepartment is requested. 
- The motion was entertained and returned for service by depart: 
’ mental letter of August 8, 1898, and as returned by your office letter of | 
| September 15, 1898, bears evidence of the service made as required. 
Upon inquiry at your office it is learned that the tract in question is _ 
beyond the limits of the grant made by the act of 1862 and within the 


' enlarged limits of the grant made by the act of J uly 2, 1864. Although — ot 


the enlargement of the grant by this later act was not made by words _ 
of new and additional grant, but merely by enlarging the number of — 


sections named in the original grant and the distance from the road’ — 


within which they were to be taken, yet as to the ‘enlargement the | 
grant inust be held as operating upon lands which at the date of 
the passage of the later act were publie lands, and were other wise 
_ Subject to the grant on definite location. 


The tract in question being offered land, the- filing — Sie had <= 


- expired prior to July 2, 1864, and the case is therefore.controlled by 
the recent decision of the Department in the case of Union Pacific 
Railway Co. v. Fisher (28 L. D., 75). For reasons therein given it must 
be held that Shute’s filing was not a subsisting claim at the date of the 


- enlarged grant, and the previous decision of the Department is there- 


fore recalled and: vacated and the land.held to have passed to the 
company upon the definite location of its line of road opposite thereto. 
It follows thatthe homestead entry of William L. Wade, made of this 


land on December 9, 1896, was without authority and in violation of 


the rights of the company, and said entry is therefure ordered canceled. — 


DERRICK v,: STATE OF CALIFORNIA. 


Motion for review of departmental decision: of November 20, 1898, 
| 271. D., 644, denied by Acting Sy Ryan, — 17; 1899. 
| 12781—vou 28—9 
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- RAILROAD STATION GROUNDS—APPROVAL OF PLAT. 
7 OPINION. 


Under a. grant of a fiteoad riglit oe way through the indian. Territory, with neces- oe 
sary station grounds, it. is a proper exercise of the general authority of the. 
Interior Department over the public lands to require a plat. to be filed showing om 
the lands réquired for. station purposes, although the grantiug act does not pro- - 
_- vide for the filing of such plat, and the approval thereof oo une arenue of the 
oe fi pomneny to oceapy the : o ground included therein. . 


As ssistant Attor 12 ey: General Van Devan to the Se povetary of the Interi ior, 


_-Febr uary. LZ, 1899. 7 ro SW, C.P. 1 . 


7 at ive the honor to aelnowled ge ‘the receipt of your seiminieation. 
of: the 3d instant, enclosing a. letter from Hon. O. H. Platt, United _ 
States. Senate, ale g atterition to the provisions of the acts granting 3 


a right of way to the Kansas and Neosho. railroad and also the southern 
branch of the Union Pacific railroad; and asking whether the approval. | 
of the map of location fixes. the’ right: of the railroad company toall 
the lands included within the lines marked on the plat for station 
= grounds, and as to the proper way now to ascertain how much | Jand is 7 


_ necessary for station purposes ; at the different stations. ae 


The grant to. the State of Kansas to aid in the construction of tie _ 
ge Kansas and Neosho Valley. toad is found in the. act of July 25,1866. 
(14 Stat., 236), and that to aid in the construction of the southern | 
branch of the Union Pacific in the act of July 26, 1866 (14 Stat., 289). 0 
‘The grant of the right of way to the Neosho Valley road is foundin — 


| section six of the: act of J uly 25, and its extent is defined as follows: 


es Said way: is oranted to anid. railroad. to the extent: of one hundred feet i in width oe 
on. each side of said road where it may pass. through the public domain ;. also all ca 


a necessary ground for station ‘puildings, workshops, ee machine- SbOps: switches, 
a side-tracks, turn-tables and water-stations. 2 BPs ? 


By section: eight the company was authorized to ponsundet its road : 


. “through the. Indian TUMOR: and 3 a right of way was provided: ores =f 
oe follows: ae } , | , | | 


| And the right af way ‘through the Tudian Tersitory, ¥ wherever nt right is now : : | 
= reserved or may hereafter be reserved +0 the United States by treaty with the ; 
Indian. tribes, is hereby. granted to said company, ‘to the same extent as granted by 


* the sixth: section of this act through the public lands; and in all cases where the ~ 
right of way, as aforesaid, ‘through the Indiau: lands, shall not be reserved to the 


eo ‘goverment, the said company shall, before constructing its toad, procure the con- oe 


. sent of the tribe or tribes iene tad, which consent, with all its terms and condi- 


tions, shall be previously es and indor sed by. the President and filed with me 7 


cae! of the Interior. 
— Section six of the act. of J iy 26, prone for the right ne way for 


| nore southern branch of the Union Pacific road, and is in the same 
words as section six of the other act hereinbefore quoted from. By 


Soe eight te the latter act the Union Pacific | OmnnaNy. is authorized : a! 
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| to construct. its fone from the southern: onuaany. of anes “south : | 
through the Indian Territory, with the consent. of the Indians, and not 


otherwise,” to Fort Sinith in the State of Arkansas. The right of way _ 


for that portion of the road is provided for as. follows: 


_ And the right of way through said Indian Territory: is: hereby granted to Said . 
e company, its successors and assig gns, to the extent of one hundred feet on each side 
Of said road or roads, and all necessary g grounds for stations, buildings, work- shops, 

. machine- -shops,. switches, side- tracks, turn-tables, anc water- stations. 
The provisions of these two acts relating to the use of lands for sta- 
tion purposes are in effect. the same, so that they may be considered 
together. Neither act provides ‘specifically for the filing of a plat of 
station grounds, nor is provision made in specific terms a determining 7 
. the quantity of ground for any one station. : 


The Secretary of the Interior is charged with the supervision of 7 ie 


"public business relating to Indians, just. as he is with that relating 
to public lands. The management of the public business relating to 
Indian affairs is. committed primarily to the Commissioner of Indian 
Affairs, while the managemeut of that relating to the public lands is | 
committed primarily to the Commissioner of the General Land Office. - 
In the case of Catholic Bishop of Nesqually v. Gibbon (158 U.S., 155),. 
the supreme court. had under consideration an act of Congress which 
confirmed to missionary societies land.then occupied by them -not to 
exceed six hundred and-forty acres. No plan was provided for deter- 
mining what societies were entitled to land under that pr ovision nor for 
ascertaining the quantity to which any such society should receive. 
title. The court held that these duties devolved upon the Interior. 
Department, saying: : 

It may be laid down aga eeneral rule that i in ie absence of some specific provision . 
to the contrary in respect to any particular grant of public land, its administration | 
falls wholly and absolutely within the jurisdiction of the Commissioner of the Gen- 
eral Land Office, under the supervision of the Secretary of the Interior. It is not 
necessary that with each grant there shall go a direction that its administration 
shall be under the:authority of the land Sparen Tt falls there nnless there is 
express declaration to the onirely: : = . 


The same rule applies i in this case, and it niust be held that, inasmuch 
ag there is no direction to the contrary, the administration of these acts . 
devolves upon this. Department. By section six of the act of July 26, 
necessary station grounds for that part of the line outside the ‘Tadian — 
Territory were granted, there being no direction as to how the quantity 


of land necessary therefor should be determined. That part of the — 


_ grant has been administered by this Department. .That the administra- 
tion of the grants made by these acts comes within the. jurisdiction of 
this Department does not in my opinion admit of any doubt. It is true, — 
as stated by Senator Platt, that neither of the acts contains any require- | 

ment for the filing of maps of location or that such a map if filed should 
be.approved by the Secretary of the Inter ior. The omission as to the 
latter point. is ‘supplied by” the es al se rouieone. of law | as’ above 7 
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_ pointed out. The necessity for filing ulate: for station and biher pur- 
- poses has been considered by this Department in connection with the 


grant for the Atlantic and Pacitic railroad, made by the act of July 


27, 1866 (14 Stat, , 292), which is as to station grotinds to the same effect 
as ie acts. under consideration. Inthe decision in that case B ( Santa F ne 
Pacific R. R. Co., 27 L. D., 322) the following is said: Sg 3 


As to these caitedel lands made necessary for the purposes named in the act, 
there is no express provision contained therein requiring the filing of a map or plat 
thereof, but the necessity for the filing of such a map arises from the fact that the 
ground desired must be identified and from the further fact that only the right to 
take ground necessary for the purposes named is granted, and an affirmative show- 
ing of such necessity must be made to the Secretary of the Interior, whois charged 
with the administration and a tae of the public lands under the laws of 
Congress. es : 


| ‘The same necessity exists inside, the Tndian Deivitory and. the s same 
rule should obtain there; The purpose of these plats being to. identify : 
the ground the company is. entitled to occupy under its grant for the 


purposes specified, it follows that approval of a plat fixes the right of 


the company to occupancy of the ground included therein. So far as— 


| ‘such plats have been filed and approved the quantity of land which i 
may be used and the necessity therefor have been determined by the 
—.. tribunal charged with that duty and thereby the company has acquired fo, 
a vested right to the use of the land embr aced in such plats. | ae 


So long as the law remains as now, conditions: may at any time | 


| een such as to create a necessity for new station buildings, work- 


shops, depots, machine- shops, etc.,. and the _ company upon showing © 
— such necessity would be entitled. is the. use of the required quantity of | 


_ ground. Not only is this true under the provisions of the acts under | _ 


! - consideration, but the act of April 25, 1896 (29. Stat., 109), provides a. a 


aoe plan by which any company operating a railroad in the Indian Terri- 


- tory may acquire the right .to use additional ground at existing _ 


. _ stations-or for the establishment of new stations or depots. Thus Con- 


3 gress recognized the: probability that, additional lands will be-needed — 
- for railroad purposes. Under none of these acts can. the railroad com-. 
- pany secure the use of land. to waiel there is at the time a prior 
_. adverse claim. 

If it is desired to limit the aqme of land which may hereafter be 
acquired for station and other purposes to a certain number of stations 
within a given length of road, and to a definite quantity of land for 
each station, etc., additional lomislation is needed for that purpose. | 

eee February 17, 1899, 
THos. RYAN, 
-. Acting Secretary. 
BRADBURN % ‘own: 


: “Motion for review of departmental decision of December. 22, 1398 ; 
“OF Tis, 7 705, denied bby. ce a Ryan, February: 18, 1899. 
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‘-REPAYMENT—ENTRY—PATEN T—JURISDICTION. 
‘JOHN. C. HOLLISTER. | | 


Where a rpacent issues on an entry erroneously allowed, and the patente; under a 


' suit to quiet title is adjudged to hold the title in trust for another and. required 
to convey the land to the successful party in such proceeding, and'so does, and 


thereafter applies for repayment, the Land Department is without jurisdiction 


to cancel of record the entry so allowed, but may properly regard it as no, OnE er 
a subsisting entry of: the applicant requiring can cellation. 


Mein Secretary Ryan to ‘the Commissioner of the Gener at ia offen, 
(Ww, “Vv. D.) 7 | February y 20, 1899 | 


Herewith find the papers relating to the sepagmienl claim of John — 

©. Hollister.. Your attention: is especially invited to the letter of the © 
Auditor for the Interior Department, dated. August 26, 1898, and its 
enclosure, bein g a copy of the opinion of the Acting Gomptrcller of the 

- Treasury upon said claim dated April 23, 1898.- 

The Auditor and Comptroller seem to be of the opinion that y your 


= office still possesses the power and authority to cancel upon the public 


records Hollister’s entry, and this notwithstanding’ the fact that upon 
that entry a patent was issued conveying the land embraced therein to 


Hollister, under which patent the Stimson Land Company is now 


holding the legal title to said land, pursuant to the judicial proceed- : 
ings deseribed in department decision of March: 8, ae eres in so 
L.D., 328. 

It. as been so frequeritly decided by the supreme aa that upon the 
issuance of patent all control and jurisdiction over the land patented, — 
and over the proceedings by which such patent is obtained, passes 
beyond the land department, that this question is now recognized as 
_ entirely settled by those who are familiar with proceedings in the land 

department. It is, therefore, not within the. province of your office to 
cancel or make other disposition of Hollister’s entry, if under existing 
conditions he has a subsisting entry to be. canceled. | 
- The departmental decision herein proceeded upon the view that Hol- 
- lister no lon ger has a subsisting entry requiring cancellation, and this 
is shown by the following extract from said decision: | 


The statute, however, makes the repayment conditional upon the surrender of the 
duplicate receipt, the execution of a proper relinquishiment of all claims to the land 


~. and the cancellation of the entry by the Commissioner of the General Land Office, 


Here the decree of the court and the’ conveyance of. Hollister thereunder operate as : 


 @ surrender and relinquishment to Smith of a]] claims by Hollister to the land. 


According to the decree of the court Smith was entitled. to the government title, _ 
and a surrender and relinquishment to him of Hollister’s claim was as effective as — 
would be a surrender and relinquishment to the government itself, in a case where 


it had. not otherwise disposed of the land. By the decree of the court Hollister’s | 


entry and title, with all the tights resulting therefrom, were effectually transferred 
to and invested in ‘Smith, so that no entry by. Fiollister remains to be canceled. 


The purpose in requiring the surrender of the duplicate receipt, the relinguish- - 


ment.of all claims to the land and une: cancellation of the entry was to prevent any 
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; assertion of gine or tight nade: fife. ae after | ‘such ania In other w a, a 


: : any possible cloud cast upon the. title by reason of the entry must be removed before | | 
the purchase money and commissions can be returned. Here the purpose of. the ~~ 


statute has been fully satisfied by the. complete trausfer-of all possible rights under 
the Hollister entry to” ‘one who has been decreed to re succeeded to. all i the | 
rights of the government i in the land. ; Sona Ss - | 
It is to be regretted that this cpap arent. is eonserained to differ 
: from the: opinion given by the Auditor and Comptroller. It maybe | 
that their attention has not been called to the fact that the land depart- _ 
ment, after the issuance of patent, is without control or jurisdiction — 
over aither: the land. patented or the proceedings by which the patent 
- is obtained. The duty, however, of prosecuting the claim before the. 
Auditor and the Comptroiler is one which devolves aie the claimant, 
_and can not be assumed by the land department. : 
~ The Auditor and Comptroller. seem to be of opinion that it 3 is your 


a duty to make an appropriate cancellation of Hollister’s entry, aud that 


this duty is so clearly ministerial in character that it can be enforced © 
by mandamus, - The claimant is of course at liberty to institute judicial | 


| - proceedings of this character, or to. rely upon the decision. of this : 
Department allowing his claim, and to commence a suitin the Courtof 


Claims or in a distriet court of the United States, to vest his eraNh to | 

| repayment. | 

You will advise the claimant of the ation: of the Auditor and ce 
- troller and of the action of this Department, in order that he may take - 
~ such further steps, if any, as may to him seem. ee No further 
| OE will be taken by the land Geparimionte. a. ee 


INDIAN LANDS_R, ATLROAD GRANT—ACT or ‘JUNE 2 22, 1874. 
OPINION.» | 


; The act of. June 22, 1874, are the amendatory ace of August 29, 1890, ‘relate oie to 2 


railroad lands that are settled upon and claimed under the preemption or home-— - 


stead jaws, and do not extend to lands occupied by Indians, not under said laws, : 
but merely { in continuance of their ancient right of ocenps ancy or possession. 


if Assistant Attorney- General Van Devanter to the Seeretaury of the Interior, \ - 
: oO | Februar y 20, 1899. “ef. 3 


ondee your rotseenes of November 29, 1897, L have considered eat | | 


"papers relative to a request made upon the Nor thern Pacific Railroad 
Company for the reconveyance, under the provisions of the. act of June 


22, 1874 (18 Stat., 194), of certain tracts of land, in all forty- eight, which > 

have been patented to the company on aecoa of its grant. - _— 
“It appears that certain Catispel Indians—that is, those now living 

‘and their ancestors—have occupied. these lands since long prior to the. 

_ ‘passage of the act making the gene for said see and have no 

other home. | 


No. reservation was ever provided for on. | their account, and. these o aa 


a 
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inne, being within the limits of the grant. as adjusted to the map of 


definite location, filed August 30, 1881, were patented to the railroad. | 


company on account of-its grant Gctoner 29, 1895. | 
The company was called upon to reconvey the lands under the pro-. 


: visions of the act of June 22, 1874. (supra), aud to select, other lands | 


within the limits of its grant In lieu thereof. 
To this request the company: replied, under date of November 5 By 1891, 


| as: follows: 


The proposed aGieaaiciaie tay. as we understand, are: ‘requested under the act | 
of June 22, 1874, and whilst: there is no doubt as to the ability of the company to 
relinquish to the United States the Jand in place and heretofore patented to. the 
company, an examination of said act makes it extremely doubtful whether the. 
Department of the Interior has jurisdiction to allow the company indemnify for 
the same. ‘The company is not satisfied that. exchanges made under this act for the 
benefit of Indians would be legal, and is therefore unable to comply with the gov- 


- ernment’s request for the velidquiehidedt of the lands in place. 


According to its previous advices to the Department, the company is willing to 


relinquish these lands, provided a legal and satisfactory way is found to indemnify . 


it for the same. In the absence of express legislation, it occurs to the company that 
further action by Congress should be taken, having for its object the authorization — 
for the Secretary of the Interior to receive relinquishinents from the company in 
such cases as the above, and permit the company to select and receive Pavers in 
lieu thereof in even numbered sections within its grant. — : 

The company would be pleased to know of any intended introduction of a bill 
looking to the accomplishment of this end, because there are other cases 8 of similar 
character, which should also be provided for under such a bill. 


It was upon receipt of this response that the matter. was referred to 
me for opinion as to the authority of the Secretary of the Interior to . 
permit selections of other lands within the limits of the grant in lieu - 
of the lands desired for these Indians, and for a statement.as to whether 


any further legislation is necessary to obtain the end desired. 


Being of opinion that under existing legislation the railroad company 
could not be given indemnity upon surrendering these patented lands 


for the purposes named, I prepared, and you transmitted with favor- 


able recommendation to the committees in Congress, an amendment 
to a pending appropriation. bill, which was intended to authorize an 


exchange of lands in instances like that here under consideration. The 


amendment, while at first adopted, was ultimately rejected, and there 
chas been. no further legislation upon the subject. | 
I am of opinion that the act. of June 22, 1874 (supra), and the act. 


“of August 29,.1890 (26 Stat., 369), amoneaioe thereof, relate only to 
instances here the allroad: lands are settled upon Fi claimed under 


‘the pre-emption or homestead laws, and that they do not include. 
instances where such. lands are occupied by Indians, not under the 
pre. -emption or homestead laws, but merely in continuance of their 


ancient or pristine right of occupancy or possession. 


a ses February 20, 1899, 
 TuHos. Ryan, 
Acting Secretary. 


1860 Pcress ear ee es LANDS. 
; "HOMESTEAD CON TEST—DEATH OF ENTRYMAN—NOTICE, 
| BARKSDALE v. ‘RHODES. 
| A contestant who alleges the death ef an entryman, and that the deceased left no- 
heirs competent to inherit ‘his rights under the entry, and secures the cancel- 


lation of the eutry on the proof of such allegations, is entitled to ep Erceenree 
right of entry. 


' A stranger.to the record will not be heard to allege want of due notice to the 


_ defen dant. 


Acting Secretar y Ryan to the Copan of th the Cee alt Land Office, | 
(W.V.D,) February 20, 1899, (LL. B.): 


October 16, 1891, ae Rhodes made homestead entry for the SW. 
4 of See. 21, T. 4 N,, R. 5 E., Guthrie, Oklahoma. At that time he 


= f Was not a citizen of the United States, Davie only declared his cae 


tion | of becoming a citizen, 
July 14, 1894, he died. 8 ae a a a 
July 16, 1894, Isaac MeKendrick Jae to make: homestead Site | 


for the tract, which was rejected. the. same eye because the land la we 


covered by. the entry of Rhodes. . 

On the same day that McKendrick applied to enter, bat later in the 
xe day, Wn. P. Barksdale filed an affidavit of contest against the entry . 
of Rhodes, making the. heirs- at- law o Robert, Rhodes the parses 

defendant. 


In his said affidavit i alleged the death: of: the secant that ie - 


| had never been naturalized, that he was unmarried, and that he had > 
‘no heirs. in the United States or elsewhere, competent to inherit the 
land embraced in the entry of the decedent. | | 
August 16, 1896, one month subsequent to the date of the sGeotion of. — 
“his. siplicntion ‘6. enter and the filing of Barksdale’s contest affidavit, 
MecKendrick appealed. from the rejection of his said application. 
Notice of Barksdale’s contest, after a proper showing, was made by. 
: publication and posting. It does. not appear that. any copy ‘of the- 


notice was mailed by registered letter or otherwise to the defendants, : _ 


but a copy thereof was served on the administrator of Rhodes’ estate. 
On the day of the hearing MeKendrick appeared and filed a protest . 
in writing against the “receiving or acceptance” of the ex parte proof 
offered by Barksdale. No one appeared in defense of the entry. | 
_ The reasons assigned in McKendrick’s protest are: That he applied 
to enter the land before Barksdale filed his contest; that he went upon — 
it and commenced to cultivate it “after the death” of the entryman, 
and that the contestant. well knew these facts when he filed his con- 
test; that in his appeal to the Commissioner from the rejection. of his © 
application, «he asked for a hearing to determine his rights, aud he 


om _-therefore asked that all. action be suspended by. the register and. re- | 


i. ceiver until final action by the Commissioner on his appeal. 7 
The record does not show what action was taken by ois local office u 
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on this protest; it must have Beth pyerled or ignored, for the hear- | 
ing on Barksdale’s contest proceeded and the register and receiver _ 
recommended that the entry be canceled. _ | | 

By your office letter of May 26, 1897, the action of the local office 
was affirmed and the entr y of Rhodes held for cancellation on the con- 


oo test of Barksdale. 


McKendrick has appealed. a a9 | 
‘The charges in the affidavit of contest. were canianaea by the proof, 
_and this fact is not disputed by McKendrick, but his counsel insist: 
First. ‘That upon the death of the entryman without heirs the land im- 
mediately reverted to the* government and became open to entry and 
settlement, and therefor e the application of McKendrick to make entry — 
was erdnefully rejected, and his application having been made prior to 
the commencement of Barksdale’s contest he should be awarded the 
: pen of entry. 3 
Second. That Paasinuek as Parsee failed to address a registered 
- eopy of his notice of contest to the defendants, the local office acquired. 
no jurisdiction to entertain his contest. 

. While it is true that upon the death of an entryman watiouk heirs, 
all rights accruing under his entry are determined, the land covered 
thereby remains segregated until the entry is eanceled ofrecord. This 
was accomplished by the contest of Barksdale bringing to the knowl- — 
edge of the local office the fact. that the entryman left no heirs capable 
of inheriting his rights under the entry. Having thus secured the 
- cancellation of the entry of Rhodes he is entitled to the preference. 
right of entry under the act of May 14, 1880 (21 Stat., 140).. Such 
right has been awarded to the contestant when the default upon the — 

part of the entryman was discoverable from the records of the General 
Land Office (Krichbaum v. Perry, 4 L. D., 517); and when such default ._ 
“was apparent in the records of the local land.office (Austin v. Norin, © 
Id., 461). | | 

ice 1s also held. that a auecessral vontestant | is entitled to a preference 

right of: entry where the default alleged was failure to submit final 
proof within the statutory period, which fact is always a matter of 
record. ud a : 7 

The contest was properly ailowea: ‘iotenthatniine Fay’s entry had sxpived by . 
limitation, for it was properly allowed when made and was intact upon the records 
when Matthews applied to contest. While it so remained of record, Matthews could 
- not be allowed to make entry of the land, but was compelled first to remove Fay’s 
entry, which he could only do by a contest, and his contest was initiated before any 


_ steps had been taken by the eevemaen to cancel it. ae v. Barbaroule;: 
12 L. ‘D., 285). 


“As to the second ¢ error assi ined, it is sufficient to say that the aaiena: 
ant, and those claiming under him, only cari be allowed to omen to eee . 
sufficiency of the notice of coutest. | 
_ A stran ger to the record will not be heard to winevet the want of due 

notice to the defendant. opens v. Daniels ot al, C L. oe aoe 
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-. Questions affecting the sufficiency of. notice can only. be raised by 

— the defendant or those iaaecis under: ‘Dim, - Burdick’ v copes (4 
- ;..).5.199).: : : 

~The decision appealed from i is. affirmed, 


HOMESTEAD SETTLEMENT.—CITIZENSHIP. 
-McDapE v, HtvELY (ON REVIEW). 


The residence of an alien in this country the last three years of his minority, who is - 
otherwise within the terms of sectiou 2167 R. 8., qualifies him in the matter of — 
citizenship to the extent that he may initiate a homestead claim by settlement, 

- without haying previously filed a declaration of intention to. become a citizen. 


3 Acting Se | coretary Ryan to. the Commissioner of ihe General Lani Office, : 
CW, V. ‘D.). February 20, 1889. tee 1GzBe Gs): 2°: 


By departmental decision of July 14, 1898 (a L. Da 188), it vas 
adjudged that Catherine Hively is entitled to lots 3 and 4 and the EB. $— 
of the SW. 4 of Sec. 7, T. 12 N,, R. 6 w,, Oklahoma Territory, by virtue 


of her Roimesea application of January 28, 1896, « unless defeated by 


_ the prior settlement claim of Mary McDade,” and in view of the alle. 

- gations of settlement contained in McDade’s amended application to 
enter said. land, your office was directed 

| to order a hearing between the parties, on condition that ‘Mary McDade, within ; 


thirty days from notice of this. decision, files in your office. Py sworn statement that | 


- she was a settler on the land prior to and on January 28, 1896. 


' August 31, 1898, counsel: for. Hively filed with the Desde mene a 


_ petition for reconsideration of said decision, and in view of the matters eo 
therein contained your office was directed to take no further steps in 


said case until further advised. Said petition has now been considered. | 

There is only one question submitted therein which did not receive: 
careful consideration of the Department at the time of une for mer - 
decision, viz: : - eo 

(1) It was error to overlook the fact that Mary McDade admits that. she is alien 
born, and that she did not declare her intention to become a citizen until March 7, 
1896, 

(2) It was error not to hold that inasmuch as defendant’s rights tien her appli- 
‘cation to make entry are conceded to have attached on January 28, 1896, contestant’s 
qualifications of citizenship, under her declaration of intention made March 7, 1896, 
- could not relate back so as to defeat defendant, and a hearing on the cee of 

prior settlement would therefore be useless, 
~ This Department has uniformly and often held that. no ‘dots are 
acquired by acts of settlement upon the public lands, by an alien who 
has not declared his intention to become a citizen of the United States — 
as required by the naturalization laws, and that a subsequent declara- — 
tion of such intention does not operate retroactively so as to give legal _ 
effect to such acts of settlement as. against an. none adverse -_ 
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claim | legally asserted. MeMurdie . Central Pacific Railroad Con” 
pany (8.0. L. O., 36); Aubrey ». Clapp (1 L. D., 489);. Bell v. Ward 
(4 L. D., 139); Central Pacific Railroad Co. v. Painter (6 L. D., 485); 


_. Yitamore v. Southern Pacific Railroad Go. (10 L. D., 463); Central 


Pacific Railro ad Co. v. Booth et al. (11 L. D., 89); Central Pacific Rail- 
Toad Co. v. Taylor. et al. (11 L. D., 354); Silva v. Rees et al. (12 L. D., 
507); Herron v. 3 Northern Pacific Railroad Co. i L. me 664) ; Butler 
». Davis (24 L. D., 60). 

It follows that if M ary - McDade must fenocee upon fee declaration 
of intention, made March 7 , 1896, her claim must fail, for. the reason. - 
_ that prior to that time Hively had initiated her claim to tbe land 3 in 
- controversy by a homestead application therefor. 

A further question is presented, however, which finds its predicate | 
in an affidavit executed by McDade, May a1, 1896, in which she says: 

I came to the United States fr om Ireland when an infant about thr ee years of age, 
and have resided in the United States ever since +. and am forty-four years of © 
ace. ae a 4 
These fasts are not disputed. | | 
- The question is, whether under these facts the preliminary sedlaia: | 

tion of intention to become a citizen, as directed by section 2165 of the 
Revised Statutes, is not by section 2167 dispensed with, and, if 80, 
whether an alien coming within the descriptive clause of section 2167 
_ and who has not filed a declaration of menvien, cait initiate a right. of 

homestead under section 2289, . 7 

Sections 2165 and 2167 of the Revised Statutes are in — as follows: : 
. Sure, 2165. An alien may be admitted to become a citizen of the United States in 
the following manner, and not otherwise: 

First. He shall declare on oath, before a circuit or district court of the Unitea . 
States, or a district or supreme court of the Territories, or a court of record of any 
‘of the States having common-law jurisdiction, and a sea] and clerk, two years, at 
least, prior to his admission, that it is bona tide his intention to acetic a citizen of 
the United States, and to renounce forever all allegiance and fidelity to any foreign. 
prince, potentate, state, or sovereignty, and, particularly, by name, to the prince, 


-potentate, state, or ‘sovereignty of which. the alien may be at the time a eltizen or. 
subject. 


Second. He shall, at the time of his application fs be admitted, declare, on oath, — ~ 
before some one of the courts above specified, that he will support the Constitution — 


of the United States, an that he absolutely and entirely renounces and abjures all 
allegiance and fidelity to every foreign prince, potentate, state, or sovereignty; and, 
particularly, by name, to the prince, potentate, state, or ‘sovereignty of which he 
was before a citizen or aunleeys wn pr oceedin os shan ‘be recorded by the clerk of | 
the court. a ; 


(The declaration required by this section may now be made before 
the clerk of any of the courts named therein. 19 Stat..2.) 


| Sec. 2167, Any alien, being under the age of twenty-one years, who has resided 
in the United States three years next preceding his arriving at that age, and. who 
has continued to reside therein to the time he may make application. to be admitted: 
& citizen thereof, may, after be. arrives at the.age of tw enty-one years, and after he 
has resided five years within the United States, including the three years of his — 
minority, be admitted a citizen of the United States, without having made the 
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| declaration feauneai in: the frst: ond ign of section eee one hundred: and: aicige 
five; but. such alien shall make the declaration required therein at the time of his 
admission ; and shall further declare, on oath, and prove to the satisfaction of the 
court, that, for two years next preceding, it: has been his bona fide intention to 


become a citizen of the United States; and he shall in all other. respects ay 
with the laws in regard to naturalization. ane : , 


In the case of Dougherty v. California and Oregon Rained Copa: 


it appeared that the land there involved was settled upon by Dougherty 


_ November 1, 1866, that it was withdrawn for the benefit of said com- — | 
_ pany ‘November 95, 1867, and that Dougherty filed his: pre- emption 


declaratory statement therefor April 16, 1868, which was in time, the- 


only question in. the case being his personal qualification. It further 
appeared that he came to this country from Ireland in 1854, being at 
that time about fourteen years of age. April17, 1868, he was admitted 

to citizenship under the act of May 26, 1824 (4 Stat., 69, now section 


2167 of the Revised Statutes), without. having filed peeviode anole . 


tion of intention. Mr, Secretary Delano said (2 Copp’s L. L., 929): 
The act of September 4, 1841, extends the privilege of pre- emption to every cas 


7 son otherwise qualified, ‘being a citizen of the United. States, or having filed his 


declaration of intention. to become « citizen as required by the natur alization laws,” 
_ You decide that as Dougherty had not actually filed declaration of intention to. 
 decome a citizen, his settlement was invalid; that the land, at date of. withdrawal, 
was public land and included therein ; that his claim wholly failed, and the. land 
“passed to the railroad company. | : | “ 
The manifest. purpose of this restriction of the pre- emptied act is in consonance 
within the policy of Congress, as manifested in all the laws for the disposal. of the — 
— public domain, to wit, to prevent alies acquiring ‘title under it; and, such con- © 
- struction must be given. to the act as will secure that ‘end. At. the same time the _ 
pre-emption act is of such a nature as to entitle it to a constr uction that will, within | 
proper boundaries, most. widely extend its beneficent provisions. | 7 , 
. ‘The restriction is, ‘Shaving filed declaration of intention as requir ed. by the ee ale. 
7 ization laws.” Ifit is not req uired by the naturalization laws, it is not required by | 
the pre- emption act. If the former. substitutes something else as equiyalen! EO, 


ok, -for, it may be substituted under the latter. 


~ But in cases such as. Dougherty’s, said laws. do not: require filing of. abdlematiee of 


intention three [two] years before making application, ete. Proof that for three 
[two] years preceding the application it has been the bona fide intention of thealien — 


. to become a citizen is substituted. therefor, and at the expiration of the three [two] © 
years the person is in the same condition legally unas he would. have been bad he 
filed his: declaration of intention in the usual way. 
To put aliens, naturalized without previous | filing Of - declaration, on the same - 
7 footing as those who were naturalized oer making such filing yi think Was — | 
the intention of Congress. | | 4 


In the essentially similar case of Meriam - v. or (17 L. Dd, 579), - 
except that the decision in that. case was ou on two. ou Mr. 
—_ Secretary Smith said: | | 7 3 xf 


In the case at bar, Miss Poggi ‘ifs aiveaiy euipléted hee citizenship, a “eeeaiieate 


to that effect, under section 2167 of thé Revised. ee bearing date December 18, 


: 1890, forming part of the record before me. 
- The questions presented for determination are: 1 Dia the residence of Miss Poggi 
ib this country. during the last three years of ‘her minor rity, confer upon her the right 
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of pre-emption?. 2. Does the minor child of an alién, who declares his intention to 
| become a citizen, but who does not secure citizenship during such child’s mivority, 
possess the samie rights - -as would be possessed had such parent: died during the 
minority of his child, without securing naturalization papers? ; 
An affirmative answer to either of these questions, decides the case at barin favor . - 
of Miss Poggi - soe 
OA isclaration of intention a become a citizen of the United Sidies ages mee niles 
the declarant a-citizen.. It is the initiation of the right thereafter to become such 
citizen upon the performance of the other requisite acis. 
- The naturalization laws have also made certain acts and conditions the equivalene ‘ 
of the formal declaration of inteution otherwise required. . 

The pre- emption law authorizes entry thereunder by citizens of the United States, 
or those who have‘“ filed a declaration to become such as required by the naturaliza- 
tion laws.” Surely, under this language, those charged with the administration of 

‘the preemption laws must accept as a satisfactory compliance with that law. those 
acts, recognized by the naturalization laws as Sue to the formal dcclaration : 
- of intention prescribed. " 7 
Had the. preemption law extended its. privi ileges july to citizens of the United a 


States, and to those who had declared their intention to become citizens, it would 7 


. have been much more restrictive than the naturalization laws. In the passage of | 
the preemption law, I think it, was the intention of Congress to put aliens, naturale | 
ized without previous filing of declaration, on the. same footing as those who were. | 
naturalized after making such filing. There cau bé no reason for any distinction, — 
and hence the preemption law provided, as I construe it; that a declaration of inten- 
tion, under its provisions, should only he required in such CASES .aS it was required 
by the naturalization laws. 


The only difference i in the two cases last. oiled and the case at baie 18 
- that-in those cases the citizenship of the alien was an accomplished fact 
at the time the Department had them under consideration, while here, 
so far.as appears from the record, Mary McDade is still an alien. 
There is no material difference in the fact. that in those cases a right 
was asserted under the preemption law, while bere it is asserted under 
the homestead law. The requirements of the two laws as to a declara- 
tion of intention to become a citizen are the same. Nor is thé first © 
_ difference above noted believed to be important. The material qués- 
_tion decided in those cases was that an alien ‘such as is described in 
section 2167 of the Revised Statutes may initiate a right. under the 
public land laws which may not be defeated by the intervention of an. 
adverse claim; that such an alien occupies the same status under the 
- public land laws as does an alien who has made his cence, declara- 
tion of intention under section 2165. ? | 
With reference to the clause in section 2177 of the Revised Statutes: 
that “such alien shall make the declaration required therein at the 
_ time of his admission,” it has been held that this refers to the declara.- 
tion required by the second condition of section 2165 (State v. McDonald, 
ot Minn., 48). This condition does not relate either in terms or by | 
implication to the applicant’s intention at some future time to become 
a citizen of the United States, but provides that the applicant shall 
déclare ow oath that he will support: the, Constitution of the United | 
States, and that he thereby renonnces all. allegiance. to every foreign ~ 
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| “government, and. the requirements. of this condition. of said section pre- | 
_ supposes - either that the preliminary declar ation. of intention has. been 


oe filed or that the law did not require it. : a 
~The requirement of section’ 2167, that the. ‘annie ‘shall ‘farther ae 


| declare on oath and prove to. the satisfaction of the court that for two 7 
- years next preceding it has ‘been his bona- fide’ intention to become a 


citizen of the United States,” takes the place of the preliminary declara- . : 
- tion of intention required by the first. condition of section 2165—not ao ae 


because it is a declaration of. intention, but. because. it is part of the | 


proof requiréd to be shown of a past and continuing intention not 


evidenced by the formal declaration required by section 2165. 


a ‘ ‘such. 


— * In other words, an alien within the descriptive clause of section 2167 - 
who has filed no declaration of intention to become a citizen occupies 


the s same position with reference to citizenship: as does an alien not 2 ; 
- within that section who has filed such declaration, conditioned only = 
_ upon his ability: to make proof. that his intention has been bona fide an 


This being S80; foaiaen as the homéstead Taw does not require. more _ 


- in. the matter of citizenship. than does the naturalization law, it follows — 
_ that an alien who occupies the position of one who has filed his declara- 
> tion of intention is entitled to the same rights” under the homestead ae 
laws as one who has in fact filed such declaration. a oe 
- The phr ase found in section 9289, as required. by the sat ahalations a 
laws,” may not be extended by construction to include something not 


required by the naturalization laws. 


| The policy of the United. States gover nment has pean and j is, to give oe 
homes to the people of other countries whenever these people renounce 
their allegiance to their own. government and have become sufliciently = 
. familiar with our own institutions to give reasonable promise of good 
- citizenship. ~The evidence of these qualifications is fixed by statute. 


In the case at bar, Mary 1 McDade has resided in the United States 


os since infancy and for more than forty years. Ifat any time before final 


= Ss certificate, she makes the: proof required by section 2167 and obtains ‘ 
ee talk citizenship, her rights as a citizen will relate back to and protect — bene 


_ her settlement, if she had one, upon the lands in controversy. 


. It follows. that the residence of Mary McDade i in this country durin e os 
ce oho last three years, of her minority, qualifies her to the extent that she 7g 
may initiate a homestead claim without the pr evious filing of adecla- 


| ration of intention to become a citizen. She was therefore qualified to 


initiate a settlement right on the land in contr oversy, without reter ence ° , 


to her declaration of intention of March 7, 1896, | _ 
‘The petition is denied, and your office 1 is hereby directed | to earry 


ar into effect the decision hereinbefore rendered. 
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EDWARD O’KEEFR. 


Wetion for review of departmental aseision of October 20, 1898, OT 
L. D., 565, denied by Acting Secretary Ryan, February 18 1899. 7 


| HOMESTEAD —DESERTED WIFE. 
_ Exniorr v. SEARS. . 


‘ The igi of a deserted wife to make. entry of the Jand. settled upon or entered by 


her husband, is not a right that she acquires through him, but is by virtue of eg 
the claim that she initiates in her own right, aud by her own. acts after she has ne 


_ become qualified to make settlement anid entry. 


Svea y Hitchcock to the Commissioner of the General Lana a: 
Ow V.D.): = February 25, 1899. = . (E. FB.) 


This controversy involves the right to the SHE. 1 of Seo, 21, T. 24N,, 


BR. 3 W., Enid, Oklahoma, embraced in the iomestead entry of William: - 
OW, Sears, in made October 4, 1893, against which a contest was brought | 
a November 6, 1893, by (ear ge O. Elliott, alleging prior settlement. | 


A hearinee was. ordered and the case was continued upon the applica- _ 
tion of Elliott from time to time until November 7, 1894, when it was ~ 
dismissed for failure to prosecute. Upon the. appeal of Wliott your 


office, by decision of April 29, 1895, affirmed said decision, due notice of a 


which was given and no further actiou therein was taken by said. con: | 
testant. 


June 23, 1895, J osephine Elliott filed an application 6 be miowed to < 


_ intervene and to prosecute said contest in her own. name and behalf, | 
_ alleging that she is the deserted wife of George O. Elliott, and is in all | 
_ respects a qualified homesteader; that in the month of November, 1894, 
George O. Elliott deserted his family (affiant. and her two children) 
leaving them on said land without making provision for their support; 


that .she settled on said tract September 19, 1893, her husband having 


settled thereon September 16, and with i haspand established resi- | 


“dence on said land, moving all their personal effects on the land, upon — | 


which she with her family have continuously resided ever since; that 
at the time she settled upon said tract with her-husband no siher per- — 
son was claiming the land and no improvements were upon said tract 
belonging to said defendant; that. after she had resided upon said tract 
more thau six months, the defendant Sears moved his family on said | 
tract and established. his residence thereon the latter part of March, 
(1894; that she, her husband, and her children, had been residing upon 
said tract from September 19, 1893, aud were so residing there October — 
4, 1893, when Sears made an Eoimestead entry, and that since settling | 
on said land she has caused to be made nearly all the improvements, 
cOnSIStne of a sod house, a well, about 65 : acres of breaking, a an 1 orchard 
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7 of about 85 trees, il a stable partially Goinpléted built of sod aiid lum: — 


_ ber. She further swears that she never learned of the condition of said 


— contest: until May 7 , 1895, havin g received. up to that time all her infor- 


— mation through her husband; that she cannot account for his failure to 
- ‘submit testimony in said cause when it was set for hearin g,exceptupon — 
— the theory, which she believes to be tr ue, of a couspiracy. between her 


husband and Sears to allow. said contest t to. be dismissed in. order to : 
defeat her rights and claims. | 
A bearing was had upon said siieacton: and the local officers found 
that the evidence failed to sustain the allegations of Josephine Elliott. 
| They recommended that. her contest be dismissed ; and that une home- _ 
| stead entry of Sears remain intact. — 
Upon the appeal of Josephine Elliott your r office held chat while the . 
testimony as to priority of settlement was contradictory, the prepon- | 
derance of evidence shows that George O. Ehliott’s settlement was 
_ prior to the settlement of Sears, and that. ae oo 
if George O. Elliott’s initial act of settlument was prior to Sears’ settlement, then 
Josephine Elliott’s rights as the deserted wife of George O. Elliott relate back to 
the date of settlement and his right as-a prior settler inures to the benefit of 
Josephine Elliott. - : 
Your decision rests upon ‘the theory that J eon Elliott acquired 
a valid settlement right by reason of the initial act of settlement of 
her husband and that as ‘the deserted wife of George O. Elliott she 
succeeded to all his. right'as a settler and was therefore entitled to 
prosecute. his contest against the ae of Sears in her own name and 
for her benefit. : | 
The effect of your decision was to revivea rapes for her benefitand — 
to confer upon her rights under said contest which could not have been 
accorded to her‘ husband. When she filed her application George O. 
Elliott had no right under his contest, except such as. he might obtain or 
preserve by review or by appeal to the Department to correct the error of 
your office, if there was any, in sustaining the action of the local officers 
. dismissing his contest. He had ample opportunity to prosecute his 
contest for more than a year, and by refusing to proceed with it after | 
the local officers, upon sufficient grounds, had refused a further contin- 


. nance of the case, the contest was properly dismissed, which decision 
. was affirmed by your office on appeal of Elliott. - Furthermore, at the 
 date.of the dismissal of the contest he had not deserted his wite, but 


was living with his family on the tract. She says her husband deserted — 

| Her. in November 1894. In her testimony she says it was before Christ- : 

mas. George O. Elliott in a corroborated affidavit dated November — 
19, 1894, filed: with his appeal to the Commissioner froin the decision of 

the loéal officers, swears that he has resided with his family continu- 

ously upon the land since September. 19, 1893. . In another affidavit. 


ms : dated November 30, 1894, he swears that he was then living upon the 


tract. with | his family. In her testimony she. says that she knew as — 
. early as Fanuary, 1895, that ‘the contest had been dismissed, and at. 
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that time she first. learned that her husband had finally. left her, bat. 


_ she took no steps to assert any claim or to watch the contest proceed- 
: ings until after the decision of your office of April 29, 1805... Os, 
- There is not the slightest evidence of any éollision between. Sears 
and Elliott, nor any circumstance to warrant the presumption that the 
dismissal of the contest was the result of a collusion between | the 
parties. 3 | 
Whatever may have been thé motive that prompted the action of. . 
Elliott, there is no evidence or circumstance that tends in the slightest | 


= dearee. to implicate Sears in any improper transaction with Elliott. — 
Sears evidently believed be bad the superior right to the land, and .... 


always evinced a disposition to proceed with the hearing. 
But independently of this, it was error to hold that the initial act of. 
: settleinent of George Elliott inured to the benefit of J osephine Elliott, 


 and.that her rights as the deserted wife of George O. Elliott. related 


back to the date of his settlement, so as to confer upon her all rights - 
that he might lave asserted under such. settlement as against an 


? ach entryman claiming adversely to him. 


‘The wife of a homestead settler acquires no individual mere by ne 


‘tue of her husband’s settlement, nor is she as a deserted wife subro- 


se, gated to the right acquired by the husband, either under settlement or | 


= entry. The act of desertion simply qualifies her to make entry-in her 


- own name and for her own benefit as the head of a family. AS no. one 


can be a qualified settler under the homestead law who is not entitled _ 


to make original entry, it must follow that no rights can. be acquired | 
by settlement that can-be asserted against. an adverse claimant, ae ae _ 
by a person qualified to make entry.” - 
If the desertion of a wife by a homestead settler iuveats her with all 
the right that he acquired under his settlement from the date of his 
initial act, by virtue of their marital relation at. the time of settlement, a 
she would for the same reason succeed to all his rights under his entry 
and in case of entry it would only be necessary to prove. the desertion — 
and abandonment of the land by the husband to entitle her to make 
final proof and receive patent for the land, under her husband’s entry.’ 
This was the precise question at issue in Bray v. Colby, 2 L. D., 78, in 
-which it was distinctly held that a deserted wife cannot make fis y 
proof or obtain patent in her own name under. her’ husband’s entry. 
Nor does any of the five rules prescribed in said decision for the govern- 
ment of your office in cases of desertion, recognize any right in the wife 
to claim the land in her own right by virtue of her husband’s settle- 
ment or entr y; but onthe contrary it was held that her rights can ony : 
-acerue from the date that she is qualified to initiate a claim. 
This principle was clearly stated in Larson v, pen er et al., I L. D., 
401, wherein it was said: a re 2 
As regards Mrs. Larsow’s alata: be. the tenet in question, it sioald bo sieenied that 
~ in her declaratory statement she alleges settloment as of. March. 5, 1868, the date of 


| (12781—yoL. — 10 
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- her innabenare alleged Soutlemants sieve basing her ania ‘upon an act ailened to” 
have been performed by herself during coverture. Whereas she could only acquire | 


: . title to the land under the pre- emption law, by virtue. of certain specific acts per-— 


; formed by herself When. a feme sole and the head of a family, in compliance with. 
the statutory requirements, because during the period of coverture her being was 


s - merged, in contemplation of law, into that of her: ‘husband, none of whose acts” 


could inure to the benefit of her claim, preferred, as it. was, subsequently to the 


‘date of her divorce. Hence it follows that his abandonment of the land Was: her. = . | 


“abandonment, 80 that she could only acquire title, in any event, de novo, as ‘Stated. 


In-the. case of Mary Lewis, 3 L.D., 187, the husband made entry and 
- deserted his wife, abandoned the land anid surrendered to her his dupli- 
cate receipt and improvements on the premises. - ‘Afterwards his entry. 


-- was canceled upon his voluntary relinquishment, and thereupon a pre- 


emptor filed declaratory statement forthe land. Shortly after the can- 
-cellation the wife applied. for reinstatement of her husband’s entry, 
which was. rejected “upon the ground that said entry: having been | 


canceled, no right. can inure to her by virtue whereof she can assert _ a 


claim under the same.” . The Department concurred in this view, but. 
allowed her to. make entry in her own right, as she was a settler upon — 


the land, and the pre-emption filing was a ays having. been ae -_ 


: without previous settlement, 2 
In Tyler v. Emde, 12 L. D., 94, the Husband deserted his Hits leaving’ ve 
| her upon the land, and relinquished his entry. The Department said: 


J therefore find that Mrs. Tyler was a deserted wife on December 19, 1885, when: 


o the relinqnishment was, filed in purstance of the agreement. From that time I hold) 
 -ghe wasasettler. Under the act of May 14, 1880, she was entitled to the time allowed _ 
to pre-emptors to put her claim of record. ... As she was a settler at the instant 


of the cancellation of Tyler’s meee and: the prior settler, pied vights are erally. pice 
tected by. the law. | , 


: From the saehorities eae it wit i seen anae the sent of a deserted 
| wife to make entry of the land: settled upon or entered by her husband, 


is nota right that she acquires through him, but is by virtue of the dain eS . 
 that-she initiates in her own right, and by her own acts, after she has 


become qualified to make settlement and. entry. . : | 
__. Ifa homestead entryman deserts his wife, leaving her upon theland; peg 
she may contest his entry upon the ground of-abandonment and secure 
= the right to enter said tract, not only as a successful contestant but by — 


_ virtue of her settlement existing at the date of cancellation. Braye. - 


6 Colby, 2 L. D., 78; Roche ». Roche, 18 L. Dy 95 ‘Sinnett v Cheek, 28 


— TE. D., 20. 


- Where a deserted wife. secures the cancellation of her husband’s Snug Me 

= and thereafter makes entry of the land, she may in making final proof — 

be entitled to credit for her residence on the tract prior to the date of- 
“her husband’s desertion; Jennie W. Lindsey, 24 L. D., 557, But this — 
is not by virtue of any fi ight that she acquired Aone her husband’s ~ 


~ settlement and entry , but by reason of her own actual residénce. While 


‘ such residence Bare her no right to assert a aim - a tract Le public 
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land, as against others whose rights were initiated prior to her qualifi- 
_cation as a homesteader, she may, as ‘between the government and her-' 
self, be allowed, credit for such residence, after she has made entry of. 


| the tract, as in the case of an alien settler, who by reason of his alienage 


was not qualified to make a valid settlement. But in such cases the 
alien may upon the removal of the disability be eutitled to credit for 
' the time that he resided upon the land during the disability, which will 


-- not, however, relate back so as to defeat an intervening or adverse 


claim or right existing prior to the removal of the disability. Phil- 
lips v. Sero, 14 L. D., 568, and authorities cited ; Herron’ ev Northern 
Pacific BR. BR. Co., Lb., 664, | | 
Both of the wattle to the original ones settled on ae land the 
afternoon of September 16, 1893, and each performed sufficient acts of. 
) settlement, which was followed: thin a reason able time by actual resi- 
dence, and both improved and cultivated the tract. The testimony is 
Seonilicting as to which was the first settler, but that. is immaterial so_ 
far as it affects the right of Sears and. Mrs. Elliott. Conceding that. 
George O. Elliott was the first settler, he alone could defeat the entry — 
of Sears, who was at least the next settler in point of time, and who has 
in good. faith complied with the law as to residence and: cultivation of 
the tract, and has continuously resided on the land with his wife and | 
children since February, 1894. i ke ae 
Your decision is reversed, and the homestead ee of Sears will 
_ remain intact.  S. , _ ae ta S = J = 


CONTEST—CHARGE-STRANGER TO THE RECORD. < 
_ ENGBARD v, Runge EL AL, 


After he local officers have Geeepied an affidavit ae santeati. and. iad notice 
_ thereon that has been duly served on the defendant, the contest should not be 
- dismissed on the motion of a stranger to the record at eRIAG that gaid affidavit i 
fails to.set forth a cause of action. | o 
A seria: should not be had under a second sOntent, dhersiae eollusion fietwean ‘the: 
; parties to the prior suit, ‘until final disposition of such suit. 


Secretar, y Hitéhoock. to the Commissioner of the ‘General Land Office, 
(W.V.D) °° Bey 25, 1899, » 2, * (Code W.) 


On April 14, 1893, Theodore he Runge mace em estend entry for the 
SW. + of Sec. 13, T. 105 N., RB. 69 W., Chamberlain, South Dakota. — 

| On May 31, 1898, John Engbard filed ‘his affidavit of contest, as 

follows: - 


That the eee A, Runge t has wholly abandoned said tract, a Foar 


his residence therefrom for more than six months since making said entry, and next. 


‘prior to the date herein; this said tract is not settled es and cultivated Dye said 
party as required by law. | : 
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| On the. same day, but after Bngbards affidavit was filed, J Foseph I KE 
E Sailer filed an affidavit, alleging: oe 


“That the said Theodore A, Runge has wholly: abandoned said tract of laid and 
- changed his residence therefrom for more than six months since making said entry; 
that he abandoned said tract wholly and absolutely more than six. months prior to 
April 14, 1898, and also next prior to the date herein, and that such abandonment 
and change of residence from said tract commenced more than six months prior to 
April 14, 1898, and continued to this date; that said tract is not settled upon and 
cultivated by said. party as required by law, nor was it so settled upon and culti- 
vated for the. six months.next preceding April 14, 1898, 


' The defendant Runge was personally served with notice of the con- 
test of Engbard on June 20, 1898, which was set for hearing July 20, 
1898, at which time Engbard appeared and Runge did not, but the case 
was continued ‘to July 21st, on account of pressure of eer business, 
On July 21st, Engbard again appeared, but Runge made default. At: 


this time Sailer appeared by his counsel and filed a motion to dismiss 


| Engbard’s contest, on the ground that it failed to state a cause of — 
action. _Engbard then offered to. amend. his affidavit as follows: | 


.. That the said Theodore A. Runge has abandoned said tract and changed fit resi- 
dence therefrom for more than three years next prior to the date hereof, and that 


said abandonment has continued down to the date of the making of this: affidavit ; 


that the said tract is not settled upon and cultivated. by: the said. party as required by 
~ Jaw, and has not been so settled upon nor cul tivated durin 8 any. por tion of the meee 
| of. time hereinbefore set out. | , 


The Jocal officers thereupon held Gat ia ghar ’s affidavit stated no... 


cause of action and could not be amended, and that the amendment 7 = 


offered by him constituted a New. contest, ad was therefore junior to 


that of Sailer, citing as authority for such ruling the case of Wilson v. 


- Lefreiner, 24 L. D.,.398. From this decision Engbard appealed, and 


2 Noveinber 3, 1398, your office affirmed the local office. 


Upon substantially the same grounds set out in his appeal from the 
decision of the local officer S, Engbard has 3. appealed from “your office 
— decision to the Department. | | 7 
Whether or not Engbard’s first affidavit of contest stated a cause of 
. notion is the main issue upon which the whole structure of the case is. 
made to depend. : The local ‘officers found that it did not, and your 
office concurred in that conclusion. | 

The affidavit was filed on May 31, 1898, and ia that the aban. 
donment. occurred more than six months before that date and still 
continues. This is, in substance, a charge that the entryman. aban- 
- doned the land as early as November 30, 1897, four months and four- 
teen days before the expiration of five years from the date of his 
~ entry; and that his abandonment was still continuing at the date of 
_. the affidavit, one month and sixteen days after the expiration of five — 
"years from the date of-the entry. The question ag to whether or not 


- the entryman could have cured the default charged, commencing as it — 


7 didi in the five year period required for tesidence and - cultivation, and — 


4 extending i into. the period Siewed toe the submission of final proof, and - 

together. constituting abandonment for more than six months, by _ 
resuming residence on the land, between the date of the affidavit Of 

contest and the date of service of notice of the contest on him, need. ; 

* . not be now considered, since the defendant alone could raise that 

question and he has not appeared, Nor need it be now determined in a 

what respect the affidavit is defective, further than to hold that there 

is enough in it to amend by, and the defendant alone could object. to -_ 

its sufficiency and to its amendment. Hemsworth v. Holland (8 L. D., . 

——— 400)5. Svenneby v. Broste (10 L. D. , 108). After the local officers had 
accepted Eingbard’s affidavit of eonites: and had issued notice upon it. 

_ which was. served on the defendant, it was error to dismiss iton the  —_ 

motion of a stranger. to the record. Sailer had no right to appear, or an 

to make any motion in the case of Engbard v. Runge. e 


to 


decision dismissing his contest, the local. officers permitted Sailer to | 
contest both Engbard ancl pane on a charge of speculation and collu- 
sion between them, upon which a hearing was had and a decision ren- 
dered adverse to Sailer, from which he did. uot appeal. Your office 
. properly held that it was error upon the part of the local officers to a 
- order a hearing upon the charges of Sailer while the contest of Hin al «* 
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It appears from the record that pending Enugbard’s appeal from the 


ov. Runge was pending. 


Runge, it is reversed. Engbard will be allowed to amend his affidavit _ oe 
~~ without losing his status as the first: contestant. a 


In so far as your office decisioi eat ‘ ‘tie contest of Engbard Oe - 


- The case is remanded, that a hearing may be had i in accor pene with 7 
the views herein expressed, and Kungbard. aroted an EOE onayy to 


. offer Epeos in ayppor of his 8 charges. 


i “ALASKAN LANDS-SOLDIERS? ADDITIONAL~APPROXIMATION. 


| OprINton. 


By 0 means of seein survey the acreage which an appllente ‘is sutitled to ster in Ray 


Alaska as a soldiers’ additional homestead may be detinitely described and sép- 
arated from the body of the public lands, hence no reason exists why gle pale | 
of approximation should be applied i in such entries made i in said district. | 


‘Assistant Attorner 2Y- General Van Devanter to the Becreian y of the Interior, 


(W.V.D) —Rebruary 25,1899. (BB, a 


I amiu receipt, by reiemeues from the Secretary, «for consideration . 


| atid opinion upon the question presented. by the Commissioner,” of a. i. 


~ letter dated the 7th instant from the Commissioner of the General Land : | 


Office, asking to be iustructed whether the rule of approximation in 
_ additional homestead entries outside the distr ict of Alaska is to be 
followed in allowing entries: made in Alaska upon soldiers’ additional 
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— aio imesteadl certificates: The. occasion for this inquiry appears to bea 
letter from Mr. W. Scott Beebe, of this city, in which, after stating that 
he has “several pieces of soldiers’ additional homestead Serpe) with | 
which he desires to acquire land in Alaska, he asks: 7 7 
-. Can I have a sury ey made of the land desired, and if in area it, amounts to ten 
acres, can J enter it with a piece of certified scrip calling for 5.15 acres by paying the 
governinent price for the excess of 4.75 acres? 7 
- The rule of approximation to which the Commissioner refers 18 a Kale 
_ of expediency which amounts, in many cases, almost to a rule of neces- 
_ sity in the allowance of soldiers’ additional homestead entries for land 
over which the public surveys have been extended. By the terms of 
the statute (section 2306, Revised Statutes), the soldiers’ additional 
homestead right is. limited to the entry of “so-much land as, when 


added to the quantity previously entered shall not exceed one hundred 


and sixty acres.” When this right of entry is exercised upon surveyed 


- land, as it must be, if exercised at all, outside of. Alaska, the land must - — | 


~ be. taken according to legal silbdivisions, which, as. ib. has been found 
in practice, cannot usually be adjusted.to the avea previously entered 
so.as to make one. hundred and sixty acres in the combined entries. 


The additional entry. must usually be allowed for more or less than the - 
or acreage to which the applicant is ‘entitled under the law, or the appli- 


| cation be altogether rejected. . ‘Hence the rule of approximation, long — 
a since established, which allows an applicant to include and pay for the 
excess. above the amount to which he is entitled, provided such excess 
is not greater than the deficiency would ‘be should a subdivision: be 
| excluded (Richard Dotson, 13 L. D., a1) a <n | 
Section one of the act of May 14, 1898 (30 Stat., 409), among. cotlieg 44 
a things, erants the right to.enter. unsurveyed lands’ in the district of 


a Alaska under provisions of law relating to the acquisition of title 
~. through soldiers’ additional homestead righ ts. Public lands in Alaska 


are not surveyed and no provision has been made for. extending over — 
‘them the system of public Surveys. | ~The conditions there are essentially 
dittereut, therefore, from those which gave rise to the rule of approxi-° 
- mation in soldiers’ additional homestead entries, and which still support 
the rule elsewhere... Land cannot be entered there-as an additional 
homestead, by legal subdivisions, because there are no such subdivi- 
gions. It is essential, however, to the allowance of entry that the land 
shall have been surveyed, and provision is made in. the fourth para- 
graph of- circular instructions, issued June 8, 1898, under the said act 
(27 L. D. , 243), for the necessary s survey, in the follow ine language: _ 

“The act makes no direct provision ‘for the surveying of lands sought to be enter ed. 
as soldiers’ additional homestead claims, and therefore special sur veys must be made ; 
of such lands in tlie manner cee fori ins section 10- of this act, at the epons of 
the applicant. one en te ee Ae et A 
_ < ‘By méans of the speciat survey. ‘the acreage to » whielie an 1 applicant - 
entitled under additional homestead. right: vanay be. o definitely described 
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and Cretan: from the body of the public lands. There does not. 


therefore appear to be any reason, and none is alleged by Mr, Beebe, _ - 


why the tule of approximation should be applied in additional home- 
_ Stead entries in Alaska under present conditions. ° 
Approved, | | ge _ oe a. o oF 
E, A, Hirencoc, > es ! atte. os 
Secretary y: | | | 


“ POWNSITE—CORPORATE LIMITS—LEGISLATIVE ACTION: 
_ LAWSON BL AL. % ‘Kine. 


The inelusion of a ene of an Indian reservation, established by isle within fis 
corporate limits of a city, under authority of a territorial statute, is beyond the 
legislative power of the Territory and without effect. 

‘The register of a local land office is not disqualified to act ina case by: the fact that 
_ he was of counsel i in another gait involving ane saine land. = : 


Secretary Hitchcock to ‘the ‘Commisstoner oe the General Land Office, 
ns os # é February 28, 1899, _ os. (C. JW.) 


. Henry J. King made homestead entry for lots 3and 4 and the SE.4 of 
7 tne SW. 4 of Sec. 10, and lot 1 of Sec. 15, T. 104 N., R. 71 W., at Cham- 
berlain, South Dakota, on September 30, 1897. On April-22, 1898, pur: — 
suant to notice, duly published, King submitted commutation proof i ih 
support of his entry at the local office, iu Chamberlain, under section — 
2of the act of June 3, 1896 (29 Stat., 197), at the conclusion of which 
a protest, in the name of William Lawson and tweuty-sev én others, 
claiming the land as a townsite under section 2387 of the Revised. Stat- 
utes, was filed. The right to cross-examine the claimant and his final — 
proof with esses was asserted and dein anded, and ib was asked that ahear- 
_ ing be ordered in the event the proof was not rejected. By peri nission of 
the Jocal officers, counsel for protestants _ cross-examined tlie claimant 
and his. eS SO far ¢ as said beet iutony related to the suppor’: of his 
claim. | 
The local eaidens Giants ay omnes: motion made. bi siptartanitel t6 
reject King’s final proof, but Te a ene: and set the. Same — 
May 18, 1898. ns aoe 
Counsel for. ssc oet nits having Miesed: the disqualification of thé 
register to act in thé case, and having suggested the appointment. of 
some suitable agent or other officer. to-act-with the receiver shoulda — 
“hearing. be had, the proceedings were: reported to your office, i in order 
that the question of the alleged disqualification of the register. might 
be passed upon, which appears to have been done by your oflice on u May 
4, 1893, of which ruling protestants were duly. notified. ee ad 
“On May 3, 1898, protestants filed appeal froin all the palings. ‘gna - 
. orders: of thie. register and. receiver in. ‘the above entitled proceedings 
on and prior to April 27,.1898. .— Oke Fal cee Pe 
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or May 18, 1898, ‘that being the day set. for the ear! ‘ing, counsel for | 


| protestants presented: the local. officers with. a paper urging that the . 


register was disqualified to pass upon the rights of protestants, and for - 
that and other reasons refused to. submit to the jurisdiction. of said offi- 


cers at said hearing.. No appearance being made by or on ‘behalf of 


.- Said protestants for the purposes of the hearing, counsel for claimant 
—-moved.to disiniss the protest and that the final proof be accepted and. 
entry allowed thereon. -The local officers thereupon dismissed the pro- 
test, but adjourned the further consideration of the proof, from day to 
| day, until. May 20, 1898, pending the filing of a proper non-alienation 
affidavit by claimant. Said affidavit was furnished by claimant on May 
20, 1898, and thereupon cash certificate, No. 392, was issued to him. 
| On the same day the papers and Accnion of the register and receiver 
were forwarded to your office, together with a motion by counsel for — 
-claimant to dismiss the appeal filed by protestants on May 3, 1898, on 


a4 the ground that the same was from an interlocutory order. 


On September 17, 1893, your office considered the various carattets 
a esented by the record. approved the final proof, and affirmed the 


action of tle local others 1n dismissing the protest. ~The case is before wet ag 
ss the ‘Depar tment on the appeal of. protestants from your office decision. 


In order that the questions now pr esented may be better understood, | 


7 = a recital of the main | Facts whieh led up to the. ae | of King. becomes a 
“g necessary. | 


- On April 14, 1890, ‘Heury J. ine filed: application. to. sale oie. | 
| stead entry for the ane involved, aud filed therewith an affidavit set- — 


7 : -. ting forth that le made settlement on the same immediately after the 
eae executive order of Febr uary 27, 1885, declaring it open to settlement, Ht 
a and. had continued to reside upon and improve said land. 


The order referred to was subsequently revoked and held to be eas . 


| ‘e . but. King’s application for the land was rejected. because. of the then 
existing claim of the Chicago, Milwaukee and St. Paul Railway Com- — 


- pany, which has since been for feited. (King v. Chicago, Milwaukee 
and St. Paul R’y Co., 14. L. D., 167). Although his application was 
‘rejected because of. the prior right then existing in said railroad com- 
pany, he maintained his scttlement upon the land until, by proclama- 
tion of the President, issued December 5, 1894, declaring the rights of 
the railroad company forfeited (19 L. D., 481), his rights attached. On — 
_ April 15, 1895, after notice of the restor ation of the land to the public | 
- domain ae woe published, he again made application to enter it as a. 
homestead. Other claimants were present and protested against the 
allowance of. the entry, and a hearing was finally ordered-for the pur- 
pose of settling the rights of the various claimants and, amongst saa 
the rights of those claiming as townsite settlers, | | 
The townsite claimants were repr esented in the application by Oreutt, 


as. mayor of Chamberlain, who applied ‘to. enter the. Jand for townsite ee . 


. Purposes for the use of the ocoupants. ° 
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~The decision of the local office was aavense to the to wnsite disiinantes 
as was that of your office, and. your office decision was affirmed by the - 


. Department on J une 15, (1897 (City of Chamberlain 0. ne, et al., as 


a he Dz, 526). oo | 
_‘The townsite claimants orca for review of aad Gepaene nek, 
sion, which. was denied on September § 9, 1897 one of Chamberlain: v 
King et al., on review, 25 L. D., 249). | 
The decision declared. against the. right to antee the land’ in contro- | 
ee for townsite purposes and dearmnated the laud which King and - 


| ‘Reynolds would each be permitted to enter. King made entry in pur- - 


- Suance of the right thus awarded, and has offered proof aud obtained 

final certificate. : so 
..The protest filed at the conclusion of King’s final proof is substan- 

ay as follows: 


That said land was seca to legal settlement and entry on April 15, 1895, « on 
| aiiel date it was in the exclusive possession of over one liundred townsite settlers 
who claimed it under the townsite laws and had thereon improvements to the value i 
" of $10,000.00; that on said April 15, 1895, King was neither a settler upon nor ocen- — 
‘pant of said ad, but resided on private land in the city of Chamberlain; that said » 
dand is now, was ou April 15, 1895, aud has been at all times since Mareli 4; 1885, | 
included within the corporate limits of the city of Chamberlain; ; that in a recent 
suit brought by said Eliza Reynolds against said city involving the validity of said 
 actof the territorial legislature, dated March 7, 1885, a state court of general jurisdic- _ 
tion upheld the validity of said act of incorporation, as shown by exhibits filed with — 
the protest; that said King has never used, or attempted to use this laud for agri- 
cultural purposes, but has used it for trade and business ; that if he ever made a 
legal settlement on any portion of the land, the same was confined to lot.1 of sec- 
tion 15; that excepting the small tract on said lot 1 covered by King’s alleged house, 


all the land in: question i is now in the exclusive possession of the towusite claimants; . 


that as shown liy a plat filed with and made part of the protest, the land is surveyed 
into blocks and streets, said plat exhibiti ng the name of the occupants, the number _ 
of persons in each family, and value of improvements; that King’s said entry was | 


allow ed without authority of law and against good morals; that the decision reported | 

in 24 L. D., 526, only determined that the city of Chaniberlain could not makeentry 

| ‘of this fauid: that these protestants claim the land under section 2387 of the Revised, 
| Statutes, and assert that they have never had their day in court.. | 


~ The protest. was not sworn to by any of the parties, cant Lawson, 
7 and its terms clearly indicate that it is an attempt to reopen and read- 
judicate the questions passed upon in the decisions to which reference 


has been made.. 


. Your office overruled the various contentions See oats all of which | 
, ralings, it is alleged in the appeal, were erroneous. : 
-There was an inaccuracy in the departmental decision a as to the time | 


when. the land in question became subject to settlement, but itisan 


error of whicl: the homestead applicants only could. complain. No. 
ase application to enter the Jand in question would have been allowed by | 
. the local officers previous to April 15, 1395, but nevertheless the act of | 


March 2, 1889. (25 Stat., 888), had the. effect of restoring. the land tothe | = 


public domain on pet issuance of. the proclamation. of. the President oe 
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| on. pgecuiner 5, 1804, supra, 1, declaring. ae forfeiture of the mobs of the 
| railway. compaby where: and King. then being a settler on Said Jang 
his rights attached coinstanti, 

It is insisted that the claim of protestants is aa upon. ection 2387 
‘of the Revised Statutes, and that their rights under this section have 
never. been investigated or passed. upon. The fact that the proceeding 
had at the instance of the mayor failed to: indicate whether it was the — 
_ purpose of the townsite claimants to make original townsite entry or 
an additional entry, is mentioned i in the decision therein, but the-effect 

of that decision was to deny the tight of the townsite claimants to 
make either an original or an additional en try, and hence the contention — 
that the rights of protestants under section 2387 have never been con- | 


sidered is incorrect. Ihe protestants secured no. rights under section 


2387 of the Revised Statutes, for the reason that the rights of. King b 
and Reynolds, the homestead claimants, had previously attached. 
The effect of the act of the legislature of the Territory | of: Dakota of - 


- Mareh 7, 1885, includin g the land in con troversy within the incorpor ated a 


- limits of the city of Chamberlain, was considered . In: the: decision of 7 
June 10, 1897 (24 Tie Ds 526). At that time the land ine controversy - 


Was embraced 3 in a reservation created and set apart: by article two of 


the treaty of April 29,1868 (15_ Stat., 635). After designating ¢ the 
7 lands reserved for the Indians; this article of the treaty proceeds: . 


be, and the same is, set, apart. for the. absolute and undisturbed use and occupation 
of the Indians hereiu named, : and for such other fr iendly tribes or individual Indians | 
-as from time to time they may be willing, with the consent of the United States, to - 
admit amongst them; and the United States now solemnly agrees that no. persons 
except those herein icsie nated. and authorized so to do, and: except such officers, 
agents and employes of the covernmeut: as may be authorized, to enter upon Indian 
| reservations, in discharge of duties enjoined. by law, shall ever be permitted to pass. | 
over, settle upon, or reside in the territory described in this article, or in such ter- 
ritory as may be added. to this reservation. for the use of said Indians. 


The act organizing the Territory of Dakota, March 2, 1861 (12 Stat., 
239), fixed the general boundaries and authority of the Territory, but 


excepted from such authority the rights | ‘of person and property of — 


‘Indians: so long as. they. should remain unextinguished by treaty; aud 
section 1851. of the Revised Statutes placed the following limitation 


upon: the legislati ve. authority of. the. territory: “The legislative power — 7 


of every territory shall extend to all rightful subjects of legislation not. 
_ inconsistent. with the constitution and laws of the United: States.” 


This treaty was a law of the United States and it was not competent 


 for'the. legislature. of the territory to adopt any legislation inconsistent 
therewith. The inclusion: of a part. of this reservation. within. the 
7 incorporated limits of the city of Chamberlain, and. the extension over 
that part of the reservation of the authority and jurisdiction of said 
city, was manifestly inconsistent with the absolute and undisturbed Pad 

use and occupation of the reservation | pledged. to the Indians by the 

: ees and was. ‘therefore, beyond the legislative power: of the fenrlorys | 
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and consequently. abor tive. The land in controversy was therefore not. 
included within the corporate limits of the city of Chamberlain. > 
It will be assumed that Congress had the power to dispose of the _ 
land in question as it saw pr oper, after the extinction of the Indian , 
title and the forfeiture of the rights of the Chicago, Milwaukee and ~ 
St. Paul Railway Company. Under the act of March 2, 1889 (25 Stat., : 
888), the relinquishment of the Indian title was cued: and that act 
provides that upon the relinquishment of -such title and the forfeiture 
of the rights of the railway company aforesaid, the title shall revert’ .. 
to the United States and the land be subject to entry under that act. 
During the life of the claim of the railroad, the use of the land for 
townsite purposes, dir ectly or indirectly, was prohibited. z+ 

. Without undertaking to determine to what other forms of entry the 
ian was subject upon its feneaae it was 8 certainly subject to home- 
stead entry. — | 

It is therefore held that ‘King is sigan to have been the first settler 
on the land after it became subject to entry on December 5, 1894, at 
which-time none of the protestants were occupying it; that the appeal 
of protestants from the order for a hearing was aoaathoned “that 
being au interlocutory or der and not a final disposition of the case by 
‘the local office, and was properly dismissed. ‘The register was not dis- 
_. qualified from acting in the case because of his havin g been of counsel 
. in another case involving the same land. : 

There was no error in accepting King’s s final proof ana ao ofce : 
decision is accordingly affirmed, | eS ae ee ee 


Ser ae AD—TOWNSITE—ALTE NATION. 


Lawson nr AL. v. -REvNonps. 


A wiiibon acr eement. egeouted by & nometteadan: and operating as a mere lease of a ice ao 


open of the premises, and the grant of an easement, the use of which would tend 
‘to improve and. increase the value of the land as a homestead, is not ati. elena 
tion of any part of such. land, and no bar to une penicoeon of the’ sie a 


Seareiie Yy. Hitcheook to. the. Commissioner of the General Land Office, | 
we Vv. aes OS es February 28, (1899, me “(G, J “Wy 


Bliza Reynolds, on. October 4, 1897, made iene aa entry for lot: 9 | 
of Sec. 15, T, 104 N., R. 71 W., ‘which land lies | near the'city of Cham- 
berlain,, in. South Dakota, and was covered by a conditional grant of 
lands for ri ight of way. and station purposes to the Chicago, Milwaukee 
and St. Paul Railway Company, by act of March 2, 1889 (25 Stat. , 888); | 
- which:grant was forfeited by proclamation of the Procident of Dacem?: 
ber 5, 1894 (19 L, Di, 43), and thereupon the land was restored to une 
public domain and peciine subject to entry. =~ 
» The Tight to make said om was. oa to said. Reynolds by the 
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oe aconion of the ‘Department of Tae 15; i897, in the case ee City of 
4 Chamberlain », King eé al. (24 L, D., 526, ie Said decision. was an affirm- 


- anee. of your office decision in the same case. of March 24, 1896, and 


| was adhered to on motion for review (25 L. D., 249).> : 
On March 10, 1898, Reynolds: gave notice of her intention to Madd 


e % comiintation proof in support of her claim under section 2 of the act 
of June 3, 1896 (29 Stat., 197). Her proof was accordingly submitted, 

at the close of which a protest was filed against the acceptance of baad 

a proof by William Lawson, William Findley, John Elshire, R. J. oe 


; | - and Geor ge Seath. ‘The protest is, substantially, as follows: 


1. The alleged homestead entry of. said Eliza Reynolds was. “allowed. aplthont 


eer of law, and is absolutely null and void. The: said tract. of land at the 


: - time it became subject to settlement.and entry having been (and i is still) within the. 
- incorpor ated limits of the city of. so ebe a and ens settled nee occupied 
- and used for townsite purposes. | 


2. Said tract of land is now and at all times. Hine been since. ‘ite 7th. aay of Mareh, 
- 1885, within the incorporated limits of the city of Chamberlain and in. a certain 
_ pr oceedin o instituted by the said Eliza Reynolds against the city of Chamberlain, 


. its mayor and city council, for the express purpose of having said. lot 9 on See. 155.826 | 
 P. 104, R. 71, declared outside the city. limits, it was on demurrer to her said bill. 
duly adj dicated: by a court of general jurisdiction that. the same was. duly and 


~~ Jegally within the incorporated limits of the city of Chamberlain, a copy of which 


demurrer, marked Ex. ‘ ‘A”, anda copy of the opinions and judgment of said court dena! 


marked. Exhibit ‘E” are hereto attached and made part hereof. ; 
8. That said tract of land is now and has been at all times since Potiviany 21, 1885, 


. selected, surveyed . and platted for. townsite purposes ‘into lots (being lots 35° to 41 | 
inclusive of the entire townsite selection) ,and that said Eliza Reynolds is not now 


and never has been anything but a townsite settler and. ocenpant, and. has not now 


7 and never has been in possession or control of any of said land, except lot 40, which - ie 
_ she. settled upon in 1885, a substantial subdivisional plat of, said: lot 9 ne hereto oe Se 


attached, marked Ex. “C ”, and made part hereof: 
4, That the said entry of Eliza Reynolds was allowed _ the Rooisiany of ihe 


‘Interior under the hallucination that he posseased the j judicial power to declare null ne 
- and void the act of March 7, 1885, of the Legislature of the Territory of Dakota (a - 
power he does not possess) and. the mistaken conception that it was the city of — 


; Chamberlain attemptin gto makea townsite entry, and the further supposed fact th at 


-. . there was a traci of land between the original . incorporation and the addition. that 
was not included; in all of which propositions of law and fact, upon which her said _— 

entry was allowed, there was manifest error and misconception ; and his said allow- 7 
ance of her. said entry does not become res judicata. The act (or section 1) of the tee Be 


original incorporation, marked Ex. D”, and the amendment of March 7, 1885, show- 


: ing. what lands were included in. the orn are hereto attached, qnaree Ex. 


“WH”, and made.part hereof. 


_. 5, Said Eliza Reynolds did on or about bee abe 5, - 1895, enter into an ‘agreement — 
| avith one of the townsite oecupan ts for the use of lot 41, for. the purposes. of trade and 
business, a copy of which agreement: is. hereto attached, marked Exhibit “F”, ‘and a 
made part hereof, and that said premises now contains an. electric light plant, rn 
. by 4 water power.from an artesian: well on the premises, and a. large. creamery build: 
Bas ‘ing, all combined representing a value. ‘of. some $10, 000. 00: and said agreement. for : 


ninety-nine years. and said plant and water power constitute an alienation, and the 


use of said premises for trade and pee vas estops said alleged claimant ‘from =n 
4 making final proof. - | 


6. That said one were’ aever saje eet to homestead settlement: OF: ontry: until 
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April 15, 1895, and no preference or prior. right thereto sxastaa § in. favor of Eliza Rey- 
nolds or any others, and that on said date (April 15, 1895,) and at all times since the 
same was-within the incorporated limits of the city of Chamberlain, anc. each and 


every lot thereon was and is in the sole exclusive use, possession and occupation of 


the respective claimants named on said plat Ex. “C”, with improvements, enumera- 
ted, as townsite claimants under tle townsite laws of the United States, and the 
only effect of the decision of the Secretary. of the Interior was to hold that the town- 
site claimants should have made application for a townsite entry through the county 
- judge, which was not done and cannot be done by reason of the land 1 being within 
the incorporated limits of a city, and so adjudicated by the courts of the State, 
7. Said premises on April 15, 1895, not being in the exclusive possession of Eliza 
Reynolds, but being all peouied by.and as a townsite, with valuable improvements, 
her entry was without authority of law and null aud void, and under the law and 
the decisions of the Interior Department and the Supreme Court of the United 
States, she cannot make thereon a legal homestead entry, cannot MS final ppoer 
and confiscate the rights and properties of others. 
8. The said Hliza Reynolds has never at any time used waa premises for anvahing: | 
except as a townsite settler and occupant, never having had the sole and exclnsive 
- possession of the same to enable her to cultivate. and appropniate the game for : ag gri- 
cultural purposes. 7 4 
9. That at the time said land became subject. to settieinent and en try, on nepuiane 
27, 1865, lot 41, now occupied by the Chamberlain Electric Light:Plant, and excla- 
sively used for trade and business, was actually settled upon by one Daniel Over- 
-acker,. and; again, on April 15, 1895, when finally opened to entry, the same was 
again. Aoiually. settled and occupied by said Overacker with some ten persons or 
. inhabitants, members of his family, and later the said premises were by said Over- 
- acker' transferred’ for the purposes of business to the ‘present occupants, and said ~ 
lease. for ninety- nine years is and constitutes. on the part of said Eliza Reynolds a 
recognition of said townsite occupation, estopping her from making said fiual proof. — 
. 10. Said William Findley has four members. in his family ; ; said William Lawson 
bas six members in his family; said John Elshire bas eleven members in his family; 
said R. J. Clute has seven members in his family; said George Seath has six members 
in his family—representing thirty-four inhabitants having the ocenpation of said 
premises, besides the said. Eliza Reynolds, and the actual value of: their respective: 
improvements is shown on the respective lots on said plat Ex.. Q”,:and said. lot 41, 
' oceupied for trade and business, is exclusively used for business, ani not for residence. | 


The protestants demanded the tight to: Cross- examine the claimant. 

and her witnesses, and asked that if the proof. was not rejected, that a 
7 hearing be allowed. The protest was sworn to by Lawson only. 
' The cross-examination of claimant and her witnesses was allowed -- 
-and concluded on April 19, 1898, The protestants filed a motion to. 
eject the final proof of claimant, that a hearing be ordered, and the. 
disqualification of the register to act in the. case was also alleged. 

. The local. officers overruled the motion to reject the final proof and. 
the suggestion as to the disqualification of the register, but allowed the. 
hearing upon the material allegations of the protest, and set the hearing | 
for May 4, 1898. The protestants excepted to so early a hearing, and 
on May 3, 1898, appealed from all orders and proceedings of the register 
and receiver in said case on ‘and prior to April 27, 1898. On May 4, 1898, 
at the hour set for hearing, the case was called, biit protestants did Hot". 
appear. One hour later, protestan ts not appearing, a motion to dismiss a 

the protest was. eee by coun. sel for claimant and allowed; the final 


158°: : ‘DECISIONS RELATING TO THE PUBLIC LANDS. ? 


proof of élaimant was accepted, and cash certificate and receipt, No. 388, 
issued in her name. On the same day, the Pane were advised of” 
the action taken. i’ | ae 
_. In the letter of May 4, 1898 ania the papers and | proceedings 

to your office, the local ofheers report as. follows: | 


' After a careful consideration of this case with all papers filed therein, we have 
deemed it proper to submit the full case to your office for consideration, and for your 
information and our explanation for our acts we would. beg to state: first, there is 

‘no-application to enter this land under any of the townsite laws in this office; sec- 
ond, we consider the most of the allegations in the protest are matters which were 
fully adjudicated by the Honorable Secretary of the Interior as between these parties, 
aud, third, we would state that the disqnalifications referred to, of the register of 
this office, by said attorney for. protestants in his motion and pretended appeal, is 
without foundation, in fact, the register having never acted as attorney or counsel 


for any of..the parties mentioned in this case; we are therefore confident that this a | 


assertion on the part of the protestants is for the sole purpose of delay. 

The pretended appeal meutioned herein has been ig nored by us, for the reasons that 
no decision or final: determination of the case had been had, and the order allowing - 
the protestants to put in their testimony i is. considered b y us an interlocutory, or rey 
: and an appeal will not lie therefrom. a a 7 


| . Counsel. for claimant filed a motion j in your off ce to dismiss ie appeal. | 
of protestants, apo the ground that: no appeal: lay from an interlocu- 
_ tory order, | 
Your office, on Senionber 11, 1898, granted the uote, affirmed ite 
action of the local officers in dismissing the protest, and approved the 
final proof. From this decision tlie protestants have appealed. © igs 
Substantially the same questions are presented by the appeal under 
consideration as have this day been considered and passed upon in ‘the — 
_ case of William Lawson et al. v. Henry J. King, involving part of the 
same land, and it is deemed unnecessary to discuss here at any length 
the matters therein considered, but reference is made to the reasons. 


get forth in said decision sustaining King’ S tinal eae in ss of the _ 7 | 


action: taken in this case, hs : : z 

. « The ground of protest, however, ee a ‘@uestion which was, not: | 
| in the case of these parties v. Geir J. King, and requires notice. . ‘It | 
is therein charged that Reynolds, about December. 5, 1895, did enter 

into an agreement with one of the townsite occupants for the use of a 

part of the land claimed by her, for trade and business, which estops. 

her from making final proof. The agreement. referred to is in writing, 

and a copy was offered in evidence by protestants and meee 
é Bxhibit cr, ” Itis as follows; a 

STATE OF SouTit DaxotTa, Brule County, ss. 

: Know all men by these Presents: . 

“We, Eliza Reynolds and W. L. Montgomery ee made and entered into ‘Nie follow: 

' ing agreement, and respectively bind. ourselves, our heirs, assigns, and. successors, 


to the faithful fulfillment, in spirit and in fact, of the same. This agreement being: s 
_as follows: The, said Eliza: Reynolds,. for herself, her: heira, and assigns, agrees. 


- and binds herself that. the said Montgomery, his heirs, assigns, and successors,- 


shall for such tame; not exceeding iinety-n nine (99) years, as he oT they may desire, 
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. have the exclusive right and permission to locate and maintain on the north bank 

_of. American Creek, where the same is intersected and crossed by Main St., of: | 

_ the. City of Chamberlain, and the public road running. north out. of said city as a 
continuation of said Main street, and on the east side of said street or. road, 
an artesian well or other necessary power for the required purposes of said Mont. 
gomery,. his heirs, assigris, or successors, and for his. and: their electric light and 
manufacturing plants, upon the following terms and conditions, thesaid-} Maigeomery: | 
his: heirs, assigns and successors for such term as they may desire the use of the 
~ gite on said Americau Creek for-their artesian well, electric light and manufacturing | 
_ plant, shall, at his and their cost and expense, lay and maintain a good and sufficient 
pipe to take and convey water from the artesian well or wells to be sunk by him and 
them, to my house and premises situated upon the same lot of land (Lot 9 in section 
15, township 104 north of range 71), and through the same supply me, the said Rey- 
nolds, with all the necessary water required-for household, laundry, sewerage, stock, 


garden and hot house irrigation purposes, and I, the said Reynolds, for myself, my 


heirs and assigns, obligate myself and them: that there shall be no unnecessary use 
of the water, but that I will use the same as a pr udent person would use their own,. | 
_ and the said Montgomery, for himself, his heirs, assigus and successors, agrees and 


binds himself: and them that he will and they shall in good faith carry out their part: 


_ of this agreement, aud that no unuecessary structures. or nuisances shall be placed 
upon said premises, and that the pla nts ee thereon ane be kept and meintane’ . 
in a business like manner. : : ie . 

.It is further agreed and stipulated that whenever suid Montgomery, is heirs, » 
assigns and successors, discontinue. the use: of the well or. wells on said premises, 
they shall belong to the premises, and that the other improvements placed upon the. 
premises shall belong to said Montgomery, his bens: Successors or assigns, aud they. 
shall have permission to remove the same. - ; 

To witness which the-said Eliza Rey nolds. and the said W. L. ee have 
herennto set their respective hands on this the oth day of December, A. D. 1895. 


The facts pertinent to this agreement, as Teported by: your office, are . 
as follows: | ro 
It appears that under this nareemeat Moiteomery dug an artesian Sell 8 sail 
bore and 600 to 700 feet deep, at the desiguated point on said lot; that Mrs. Rey-. 


nolds’ house and premises have been supplied through pipes with water from said — 
well since its construction; that prior to that time she had to purchase by the. 


_ barrel all water used hy her for general domestic purposes, and that her garden is: 


3 dependent upon artificial irrigation; that the power supplied: by said w ell is used to | 
run a water wheel and electric dynamo from which wires extend and connect with 
the electric lighting system of Chamberlain; that said ‘wheel and dynamo wete - 
placed i in house which, on April 15, 1895, was occupied by one Overacker and family ; .. 
that another buildiug was erected near by for the purposes of a creamery “and was 
- so used for a time, but that Mrs. Rey nolds objected to such enterprise as encroach-. 
ing upon her rights and forbade the di geing of another well for use in connection 
therewith; that the power of said artesian well is also employed to run a small 
buzz saw. The improvements. made on lot 9 by Montgomery are all confined to a 

| Small area designated on protestants’ plat (Exhibit °C”) as lot 41. 


-. In the light of the facts disclosed, the instrument is not an alienation 

of. any part of the land, but.a mere lease of a portion of the premises 
and the grant of an easement, the use of which would tend to improve » 
and increase the value of the land as a homestead: No consideration - 


having been received by: Reynolds for the easement, except that she is: om 


to have water conveyed without charge to her house and upon her 
-premises-for domestic use and irrigating purposes, the arrangement is - 
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not igenaetent: with good faith upon \ her part ¢ and | is no. > bar to the - 


~ consummation of her entry. __ 
‘The order of the local officers ‘for. a “hearing was an. Paster 


_ order, from which no appeal lay. There was no abuse of discretion in ° 


: setting an early day for the hearing 1g, and your ‘office properly. dismissed | 
the appeal. The protestants: having failed to appear at the hearing, 


: - there was no error in dismissing the protest. The final proof appear: Lo 7 
ing to be sufficient, it was not error to approve it. 


y Your office decision is accordingly affirmed. 


“tte. HOMESTEAD CONTEST-SALE OF LAND—DURESS. 
BARRY. v . HENDRIOKS. 


A charge that an dee ian has sold. the land smbreneil within his iti must ‘fail 
if it appears that the alleged sale was the. result of coercion or duress, — 


“ 


Secretary Hitchcock to the Commissioner of the Genera Land Office, 
_(W.V.D.) March 2, 18990 (G.C. RB.) 


Elisha B. Hendricks has appealed from your olfice decision of Febru- 
ary 21, 1898; which holds for cancellation his homestead entry, made. 
January 27; 1893, for the W. 4 of the SE.4and the SW. tof the NE. 4 of 
Sec. 17, T. 10 S., 'R. 2 K.,. Huntsville ined district, Alabama. | 

Your said office decision reverses the action of the register and 
receiver, which recommended that the contest be dismissed. 

On May 14, 1897, John G. Barry filed his affidavit of contest’ against 
the entry, atleamne that: 


-E, B. Hendricks sold the above described lands and the ines odiente thereon to 
_M.E, Hendricks for the sum of two hundred and fifty dollars, ou or about the day 
of November, 1896, and said M, BE. Hendricks paid him said amount, and the said 
E. B. Hendricks agreed to abandon possession of the same and turn over to the said 
M. E. Hendricks, and did so abandon, turn over and deliver the possession. of the 
said lands to. the said M. E. Hendvicks; and at the same time he agreed to turn over » 
- to her the certificate of entry, and further agreed at the same time to sign his name 

on the back of said certificate of entry, which was to be done in the presence of two 


witnesses, who were to witness his signature ; ; and the said 5. B. Hendricks was to have. — 
[give] authority to have written above his signature on said cer tifidate a transferto’ 


the said M, E. Hendricks, or a relinquishment of the same to the United States gov-. 
ernment, whichever she desired, and that he after wards signed his name on the back 
of said certificate i in the presence of M. L. Ward and Lon Shelton. On. the same 


. day the said EF. B. Hendricks delivered to the said M. Roe Hendricks the said certifi- - _ 


cate, with his name: written thereon and ‘the: name of the above witnesses S sub- Me 


/ seribing witnesses thereto. 


The appeal alleges error, in | stibstance, a as. icllowee 5 bee 3 
' 1. That it was error to find that the entryman sold the land. 


’ -9 That there was any consideration for the alleged sale. | a = ; " woe GAS 
3) That there was. no duress. -_— 2 er ee 


The M. E. Hendricks, to whom it is. alleged the enteyman factually 
~~ gold the land, is the. en ntrymean’s. wife. 7 
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‘The principal facts as shown by the record: are as follows: 


The entryman, Elisha. B. Hendricks, was sixty years old at date a 


of hearing (July 5, 1897). He and his family had lived -upon the land 
about four years, and had made. substantial improvements, and culti- 
vated a part of the land each: year. Lhe entryman had been married 
_ to his second wife’about twenty-six years, when, about October Si, : 
1896, he was charged with-a serious and.revolting. crime, and was. 
airested and put under bond for his appearance, etc. The nature of | 
' the charge was such that, if true, he was liable to a sentence in the 
penitentiary for a term not less than one nor more than seven years, 


also to pay a penalty of more than $500. On being arrested, his wife. .- 


refused longer to live with him, and demanded a division of property: 
which the entryman agreed to.. It appears by the terms of the ALTee- . 
ment that their outstanding debts were first to be paid and the residue | 


ie equally. divided between them. In pur suance of this agreement, apart 
of the property was divided, mutual friends assisting in the division. - 


The entryman sold the cotton raised on the land and discharged the 
debts, and took away with him a part of his household goods. | 


| —Itis ‘insisted that when the agreeinent was made to divide the prop- — ; 
coe erty, the entryman. sold to his wife the land covered by his entry. — 


Mrs. Hendricks, who is an aunt of contestant, John G. Barry, testified: 
 that:she bought from her husband. the land in controversy and gave 


- him $220.00 for it; thatthe sale was made at the. time the property _ 


. was divided; that 3 in February, 1897, she sold her interest in the land - 
to Barry, the contestant, the latter giving therefor his note for $150; 


that her. husband delivered to her his “certificate of entry” (téceiver’s: 


; receipt), upon which he had written his name; ; that when he delivered . 
‘to her. the receiver's receipt he told her she “ could put any thing: else. 


- é on it that would. enable me (her) to get the land.” a: 
-. ‘Willy.C. Jones, a brother of Mrs. Hendricks, testified that ie aa ae 


present at the division of property and sale of the land, and that Mrs. — ae 
Hendricks “bought an improvement from her husband;” that “she 


_ .gave $250 for the homestead and the improvements, and paid for it. 
- with means she (had) at the time she married;” that Lo | 
the agreement between. them was that Elisha B. Hendricks was to sign his name on | 
the back of the certificate of entry, and she was authorized to write or neNe written : 
; - whatever might. be required to make it a legal transfer above his name. i? 
Mrs. Hendricks testified that her husband got a wagon and a 8 | 
of oxen, which came to her from her father’s estate, valued at $100. It 
would appear that the alleged consideration for the land was that | sum 
of money, with interest for about twenty- Six years, | 
On cross-examination, Mrs. Hendricks states that she agreed that 


her husband might use the wagon and | oxen, and. that. she “ ‘kept no . i: 
account against him,” and that the alleged indebtedness from herhus-- 
band to her had: never: been. mentioned between them from. the time =e ee tae 
they were narried. (twenty- six years before). till they made the > agrees ee 


. ment to divide their property oe a 
. A2T81—voL 28—l1 - 
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~The written evidence, principally relied: upon ae establish the ciisdeas | 2 | 
sale of the land, is the receiver’s receipt, on the back of which the — 


entryman wrote his: name; above his signature M. L, Ward, maior Tey a 
for Barry, the contestant, wrote the following: | : 


i¢ Elisha B. Hendricks, hereby relingnish back to the U. 8. all the right, title ‘and | 
interest that I have under and. by virtue of within certificate, 


Mr, Hendricks swears that he gave no authority to Ward or any one 
else to write a relinquishment on his receipt, but says: 


I signed it to make satisfaction until I conld get the property that belonged to 
me—to make satisfaction with my wife who was troubling me, 


‘He also Says: 


a did not receive one cent for signing my name. 


_ It is evident: ‘that Mrs, Hendricks, who was a strong witness against * 
oo her. husband, and. apparently much interested. in Barry’s. behalf, was . 


not satisfied with the promise made by her husband with respect to 
the land when he signed his name. to the receiver’s receipt. About a _ 
‘month after that date and before she sold her alleged claim to. Barry, 
she went to her. husband (after their separation) and requested him to. 
sign a relinquishment to the land; this her husband refused to do unless. 
she paid him $100, She. declined to pay him. Mr. Hendricks testifies. 
to the same fact, and also swears that he made an additional offer to 


relinquish the entry if Mrs. Hendricks would abide by the contract: ee 


with reference to the payment of the outstanding debts, ete. ; j that's she: 
. declined to do so... : 
~ When (about November 1, 1896,) ‘Hendricks moved oat: of the house . 


in which he and his wife formerly lived, he took a part of his goods— 


table, trunk, bed, ete. —and put them in another house ou the land, and ° 


= when not occupying the house he kept his door locked. He took his 


meals with near by Delelbors; but. sePP on the > land—at least, i Pane one 
the time. a 

- Barry, the contestant, on wanes or dg of Mrs. Hendricks tore down that 7 
ie aud scattered the goods; for this act Barry was arrested and ~~ 
convicted.’ After that time Hendricks occasionally slept in a erib on 
’ the land. In the season of 1897, he cultivated six or eight acres of the 

land, and rented to one Doyle about the same quantity. Hendricks . 

: frequently ordered Barry off the place, but the latter appears to have. 
remained and cultivated a part of the land. 

As shown in the contest affidavit, the principal ANepation is, that the 
entryman sold the land and deliver el to his transferee possession, ete. 
~The proof does not sustain the charge that the entryman ever aban- 

doned his claim to the land;.on the contrary, it shows that he endeav- 
ored in good faith to ee and improve it from the date of the alleged _ 


ca abandonment, No ovember, 1896, to the date of contest and hearing. a, 
, The sole question to be determined 1 is, whether the entryman violated. ee 
‘the law by an attempted sale of the. land, and, if 80, whether: ae aa 7 


oe uttempied sale was s the result of duress. 
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_ If, as claimed ie appellee, Hendricks voluntarily salinatiieal his | 
entry to the United States, that relinquishment, when filed, would have 


released the land from the entry, and Mrs. Hendricks, if a deserted 


wife and the head of a family, and otherwise qualified, or Barr y, if 
qualified, might have made entry of the land. But Hendricks utterly - 
repudiated the so-called relinquishmeut, and the fact that Barry did not 
file the relinquishment, which was made to appear regular in form by _ 
Ward’s endorsement of the formal part above. Hendrick’s name, indi- _ 
cates that Barry was not certain that Hendricks intended to relinquish 
the entry by merely signing his name on the back of the receiver's 
_ receipt.. The relinquishment, even though in proper form, and the vol- | 
-untary act of the entryman, was of no effect, because it was not filed. 

Even if it be admitted that when Hendrick’s signed his name to the 
receiver’s receipt, he also attempted to sell the land to his wife, it is 
apparent that he made the contract because he feared the threatened: 
prosecution, and that. by. making une ag reement, he went induce his 


'. wife to relent. 


Duress is not limited in its meaning % a threatened danger to life or 
| body. -Eyen threats of lawful prosecution for the purpose of overcom-: 
ing the will through intimidation will avoid a contract thereby oetaued: 
_ From the above considerations, it is seen: 
1. That the so-calied relinquishment was of no effect Because not filed. 
 .2 That even if Hendricks attempted to sell the land to his wife, he 
— continued to claim and Asser dominion over it, ane the paleeet 
contract. | 


3. That his attempted . sale of the land was the result of coercion or 


- duress. | : 
For these reasons, his entry will, remain intact. and oe contest will 
 bedismissed. 7 
The decision appealed from is cepaeied: 


* 


REPAYMENT—OFVERED TIMBER LAND-SET OFF. 
Mary A. PHINNEY E ET ‘AL, 


rene pices erronsonsl y siloweed to buy offer ed” diver land takes nothing thereby; .. 


and if he cuts timber from such land is liable in damages to the United States 


in a civil action, to the same extent as though the ied aad had been committed. - 
| upon any other part of the public domain. © 
While there is no statutory authority by which the Searotaiy of the tateriors may a 

set off a demand of the United States against the claim of an individual, the _ 
Department will not certify such a claim to the Treasury Department with | 


knowled ge of. a probable valid demand of the government against the claimant, | | 


without: an ascertainment of the existence aud extent of such demand. 


" Secretary Hitchcock to. the Commissioner of the General Lang Office, 
—(W.YV. D,) oe 4a March 3, 1899. 2 3 | (G. B. G.) 


December 24, 1896, Mary Phinney and Francis J. Burns, as the duly ; 
-appointed administrators of the estate and ) guardian of. the minor 
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een of James oT Phinney, aécensed: respectively, spied: in thie . 
execution of a power of ‘attor ney: making ‘Harvey Spaulding and sons ~ 
their: attorneys to collect. and receive from the government, the put- 
chase money, fees and. commissions, amounting to three hundred and 
ten dollars, paid by the said James F. Phinney April 1, 1884, under 
the timber and stone act, for the SW. 4 ofthe SE. 4 of Sec. 20 and the: 
W. 4 of the NE, $ of Sec.-29, T. 33 N., BR. 3 E., Olympia, Washington. 
January 29, 1897, said attorneys filed in your office a proper application . 
for the repayment of said money, which was rejected. -Appeal here. 
James I’. Phinney died June 22, 1891, and your office canceled. his 
entry for said land, March 6, 1895, “beeause the land. included therein 
was offered land and hence ‘not subject to entry under the act of June 
3, 1878.” This entry being. of offered lands was erroneously allowed, 


- anid its confirmation was. not authorized by law, since the timber and 


- stone act of June 3, 1878 (20° Stat. , 89), only authorized entries of unof-. 


. : fered lands. The cancellation thereof was therefore proper action. 


"Section 2 of the act of June 16, 1880 (21 Stat., 287), provides t that, < 
where from any cause an entry under the desert Jand laws | aa 


ae lias been erroneously allowed and cannot be confirmed, the ‘Secretary of ie Intérior 


shall cause to be repaid to the person who- made such entry, his heirs or assigus, the — 
fees aud ‘commissions, amount of purchase money, and excesses paid upon the same, 


i upon the surrender of the duplicate receipt and the execution of a proper relinquisb- 


- ment of all claims to said land, whenever su ch entr y shall have been duly canceled 
by the. Commissioner of the General Land. Office. 


Your office denied said application for the following r reasons: 7 


_~ Special Agent CG: E. Loowiis was. directed to make. an ‘inspection of this tract ad . 
report the condition of the timber thereon, On Angust. 12, 1892, the special agent ° 


reported that Phinney had cut and removed about a million feet of timber from this : 


land in 1884 and 1885, The fees and purchase mouey paid by Phinney on this entry 


_ amount to $310. . This amount is. deemed a partial: set-off for an) timber. ‘trespass _ _ 
-. committed by Phinney. on this. land. | “ 


‘This decision i 18: somplaned 6 of by: the appellants, i in Siibstancs: that a. 


- it was error to hold that a trespass was committed by Phinney, though 
- the truth of the statements made in said agent’s report be conceded; 
error to hold that there is any evidence showing or tending to show 
that Phinney cut or removed a willion feet of timber, or any portion of 
such timber, from this land, and error 


“in holding that where it is plain an entry is err roueously allowed and canes be con- 
_ firmed, and the entry is canceled for that reason, that the government can, on 2 

one-sided, partial and unsubstantiated report of a special-agent, without notice to 
the applicant, that at some time there has or may have been a cutting of the timber - 
ou the tract involved, avoid the repayment of the purchase One ye a8 Bt ov ided for 
in the act of Jnue 16, 1880. 


If the entryman, or any one for him cut or removed timber from this .. : 


land, he was, while living, and his estate is liable m trespass there- 3 


for: ‘The officers of the Land Department, acting as the agents of the - : : s 
government under special Powers exceeded their oon in making ca 
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the sale of. this land under the timber and. stone act, and the purchaser if 
took nothing by his purchase. | He was therefore liable in damages and | 


Bog his estate is now liable in damages to the United States, to the same | 


extent as. though the trespass had been committed. on any other of the. 


public lands of the United: States: He was not liable to a criminal — 


_ prosecution, because he was acting in good faith, believing that the 
_ timber belonged to him, but this is not a valid defence to.a civil action. 
This being so, if the fact of the trespass and damages were shown.or. 
pantics eas it would be the duty of. this Department to take into consid- 
eration that fact in adjusting the claim. No statutory authority is | 
found which authorizes the Secretary of the Interior to set-off a demand 
of the United States against the claim of an individual, but the act of 
‘March 3, 1875 (18 Stat., 481), makes it the aaty of the eee of the 
Treasury, i in all cases where a 7 


élaim duly allowed by legal authority (shall be eieaanital to him for payment) 7 
and the plaintiff or claimant therein shall be indebted to the United States-in any 


manner. .... to withhold payment of an amonnt of such judgment or claim equal. — 


to the debt Hits due to the United States. 


For this Department to certify the claim of ail individual to the 
Tr ‘easury Department for payment, with kuowledge of a probable valid 
demand of the government against the claimant, without a disclosure 
of the existence and extent of such demand, might. defeat the PEEpocee 3 
of the statute just quoted. . 7 
_ In the absence of an ascertainment of is: extent. of this trespass 
and of the amount of the claim of the government arising therefrom 

further consideration will not be ‘given to. the ponds claim for 
| repay went, 


‘Gia LANDS—ADDITIONAL EN TRY—ACT OF FEBRUARY 10, 1894, 
SMITH - VD. KUYKENDALL. 


The privilege of making an additional homestead entry under the act of February 
(10, 1894, of lands. on the south side of the Deep Fork river, as against adverse | 
—. Claimants, rests upon the priority of the initiation of the claim to such lands, 
and not upon the pr iority of settlement: on the land north of said peream; 7 


| Secretar? y Hitchcock to the Commissioner. of the General Tine Office, 
oe V.D.) > a — March 3, 199, (d. L. McC. ) 


, James: Pp ‘Smith on. August 26, 1894, mae omencead entry, No. 
12,397, for lots 16 and 17 of See. 28, T. 14 N,,R. 1 K., Guthrie land dis- 
trict, 0. T., containing 38.20 acres. _ 
Said isia lies immediately apon the north side of the Deep Fork of | 
the Canadian river. | | 
On May 23, 1895, the land on the. south, dia of ssid Deep: Fork— 
eine within the limits of the former Kickapoo Indian reservation—was 
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ee spotedt to ecitTonient a entry by pr residential proclamation of eee 18, 


1895 (29 Stat., 868). é 
On May 23, 1895, J Je ames MM. Knykendall nade fiptreetond: entry, ip. 
- 12,589, for jobs 15 and 18, and the 8. , of the SW. 4 of said See. 28, con- 
nities 115.30 acres. ; 
On the same ice but. iter in aie. i said Ja anes Pp. Sinith filed _ 


what he termed an application to amend, but what in reality was an 


application to make av, additional homestead: entry, of said land last 
- described, under the act of February 10, 1894 (28 Stat., 37), granting : 
to homestead settlers on the left bank of the Deep Fork river in the 

former Iowa reservation, who had entered less than ove hundred and — 
sixty acres, the right to enter other lands adjoining, so that the full — 
amount of one huudred and sixty acres could be secured. 


The local officers rejected Smith’s application ; buat inasoueh as he _ 


alleged prior settlement they ordered a hearing. 


Subsequently the local officers, on Kuykendall’s motion, cevokeat the 


order for a hearing, on the ground that Smith’s entry No. 12,397 (for 
- the land on the north side of the Deep Fork) was made after Febru- 
ary 10, 1594, and that therefore he did not come within the terms of 
the ane of that date. 

- Smith appealed to your office; which, on. June 12, 1897, saeeained the 
 aetion of the local officers—citing the’ departmental instr uctions of 
May 18, 1895 (20 L. D., 470), 

Snith has appealed ton the decision of your office to the Depart- 
ment. He alleges that he settled on the land embraced in his entry —. 
No. 12,397 (north of the Deep Fork), on January 29, 1894, prior to the — 
passage of the act of Febrnary 10, 1894, and that he used due diligence 
to make homestead entry for said land. until August 28, 1894, at which 
time he was residing on said land; that he was prevented from enter- — 
ing the same by reason-of the United States failing to have a proper 
plat aud record of the same in the United States land office in Guthrie; 
also by reason of the government officials accepting other entries for — 
‘said land that were illegal at their inception; that appellant’s former 
application (presented and rejected January 9, 1894,) was equivalent 


to entry, and especialy SO- since his. ony was afterward propenly | 


allowed, 
The cutee ene circular of P May 1 18, 1393 (20 L. D. #70), Dearing ane “ 
the matter here under consideration, says: ee ; 


Té must be semembared that, while the ps arties coming under the provis isions of the 


said act of February 10, 1894, are per mitted the privilege of making,an additional 


entry, based on the original entry. theretofore made by them, there is no provision 
permitting the reservation of any ‘particular tracts for their Thonetits ; and therefore . 
their claim to any lands: under said ENE NG w il rest upon a prigEny of initiation, as 
in other cases. . . . ; 7 


‘In view of the above instractions, it must be he! d, (1). tnt the ee | 
. tion of the. Bs 4 of See. 23 Tying. oe of the ‘Deep Fork was not | 
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peReiied for the. benefit of Smith, After it was saened to. esicemedi= ee 


‘May 23, 1895; (2) that (even if it were to be conceded that he was not 
He ecldded fiom the benefits of the act of February 10, 1894, because of 
_ his not having made-entry of the land on the north side of the Deep . 
Fork prior to that date), bis claim to the land on the south side of the 
stream must rest npou priority of initiation of right: to that land—not 
upon: priority of settlement on the land north of the Deep Fork; and 
he does not show settlement on the land south of the saa Tork prior 
to Kuykendall’s entry thereof. 

This renders it unnecessary to discuss the several questions raised 
by the appellant. : 

The decision of your office is correct, and is her eby affirmed. 


OKLAHOMA LANDS—CHEROKEE OUTLET—HUNDRED FOOT STRIP. - 
IFRIICcH v. COLLINS. 


In determining the location of the hundred foot strip opened to occupancy “‘imme-- 
diately within the outer boundaries” of the Cherokee Outlet, wherea meandered — 
river forms a boundary thereof, the strip should DE measured FEOU: the meander 
line of said stream. . 


| Secretary Hitchcock to the bsanienaies of the General Land Opfice, 
Me Veo *s March 38,1899. . (G. R. 0.) 


William H. Fritch has appealed to this Department from your office 
. decison of May 7,1897, wherein you dismiss his contest against mesley: 
Collins’ oinearend entry No. 1579, made October 5, 1893, for the NE. 4 


of the NW. 4 and Lots 3, 4 and 5 of Sec. 21, and Lot 1 of Sec. 20, in x 


WT. 18 N., BR. 6 li., Perry, Oklahoma, land aiseriet: 

‘The said: land is within the territory opened. to. erelenientn on Ae: -_ 
_ tember. 16, 1893, by the President’s proclamation of August 19, 1893 _ 

(28 Stat.,.1222). Affidavit of contest was filed by Fritch on ‘April 2, 
1894, and an amended affidavit was filed on October 1, 1895.. These 
alleged, in substance, that Collins had entered into the anid territory 
prior to twelve o’clock, noon, of September 16, 1893, and subsequent to 
the 19th day of August, 1893; that he had failed to establish his resi- 
dence upon the land with his family as required by law, and that he 
held said entry for sale and speculation.. Hearing was had, and on 
“September 15, 1896, the local officers rendered a decision in which they. 
‘found. that Gorlins had complied with the requirements of the law as to 
residence and that. he did not enter the land for speculative. purposes. 
They held further, however, that he was disqualified from making. the 


entry by having entered the territory during the prohibited period, and | 


they recommended the cancellation of his entry. On appeal your | 
office approved their findings as to Collins: having resided upon. the 
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| land nae cae made entry i in econ: ‘faith, Bit: you ee their | 


< | decision as to his disqualification, and dismissed the contest. 


_-The allegations of the contestant that Collins had failed to establish: 
his residence upon the land, and. that he had made the entry for specu- — 


c. lative purposes are cleantye not. sustained by the evidence, and. the 


findings of the local officers. and of. your office on these points are cor- 


- rect, The question as to ee diaqualifioation t remains, however, to : 


be considered. me 
‘There i is no dispute as to re material facts | in ‘the ( case. ~The land § in 


- controversy borders on. the Cimarron river, which forms. @ part of the 


southern boundary of the territory opened = settlement. On Septem- 


7 ber 16, 1893, Collins crossed the river in the forenoon to the north bank _ 


where he remained until the hour of opening, at a polit about ten feet | 
from the water’s edge. Indeed he waited at this point until about — 


_ fifteen minutes after the others had started in the race and then blazed — 
three trees and cut some brush upon the track which bordered the — 
river at that point. "The land which he thus selected was in section 17, 

but by mistake in making his entry on October 5, 1893, he described 
the land in controversy in his application papers. aon afterwards he 
- Jearned that the land in section. 17, on which he had settled, was 
covered by an Indian allotment, sie lie then, about October 15, 1893, 
settled upon the land which was described in his entry papers. | 
The proclamation opening the territory. to settlement provided that 
‘Ca strip of land one hundred feet in width, aronnd aud immediately - 
within the onter boundaries of the entire tract of country to be opened. 
to settleinent” should be temporarily set apart and-opened to occu- 
 paney, in advance of the time of opening, by persoms intending to 
‘settle in the territory. Collins assamed that this one hundred foot. 
strip would be measured from the water’s edge. The-local officers held 
that it should be measured from the centve of the stream and therefore 
- found that Collins, at the time of the opening, was. within the pro- 
hibited territory. Vou office, however, concurred in the view taken 
‘by Collins, and ruled that the one hundred. feet should have been. 
measured from the meandered line. of the river. According to your — 
view Collins was not beyond the boundaries of the one eure’: epok 


_, strip prior to the appointed time. 


| The Depar tment is of the opinion that your cities is the omect one. 
The one hundred-foot. strip was provided. for in order that those per- 
~ Sons who came to the territory prior to. the time of opening intending 
_. to settle therein, might have a place within which to. camp while wait-_ 
~ ing, where they would be secure from interference from those. who 


a owned the lands immediately adjoining the territory to be opened. . Ties? : 


was certainly not intended that the bed of a towing river should be 


used for such a purpose. The strip. was to. be within the boundaries of © - Par 
the country “opened to settlement. * The surveys here went to the 


= north bank of the lial and its meanders, as shown, on n the township: “ ue 
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| plats, fori the boundary of ‘the inde opened to setlemene: The one 7 


- hundred-foot strip lay immediately within this meandered line, and 


Collins’ presence. within the territory, but. within this one hundred: foot 
_ strip, prior to the hour of opening, was not | in violation of law. . Your. ae 
- Office ce is aftirmed. 7 , 


OKLAHOMA LANDS—DISQUALDFICATION OF SETTLER-RESIDENCE. 


‘DEVER BT AL. 0. AVARS. ca 


Faia 


es In a eae directda 0 Acronuine spent vie of right as, between adverse appli- | 


; eants, where no entry has been allowed, the burden of proof can not be said to 
rest upon cither of the applicants. | : 
_ Where a party of intendin g settlers in Oklahoma select as their starting pointin the 


' race astream that. constitutes a boundary of the territory, and, finding the bed | = 


"of said. stream. affords a doubtful crossing place, procure its improvement prior 
to the hour of opening, such act will not be held to ams a member of. said 
 party-as a settler. 

Advantage guined by presence within the territory prior to the passage of the act . 

~ opening it to settlement, does not disqualify asettler, © | eee 

ey of settlement will not avail an applicant as against. adverse claimants: if ae 
. fails to maintain abona fide residence on the land. 


| ‘Seoretars y ‘Hitchcock to the Commissioner of the. General oy Office, } : 
— (W.V.D.) Sa ek March 6, 1899. 2 er (HL G.) 


| The case of Hiding: J. Dever anal others v. James T, Ayars, upon the — 
‘ appeal of the latter from the decisions of your office of May 29, and’ — 
' August 11, 1897, affirming the rejection by the local officers of his . 


application to enter the SE. 4 of Sec. 1, T.13 N., B.3 B,, ‘Oklahoma -’ 


land district, Oklahoma Territory, has been considered. 

~The recor d shows that said tract is part of the Kickapoo] lauds, sence : 
to settlement and entry at twelve o’clock noon of May 23, 1895 (27.7 

‘Stat. 557); that James T. Ayars filed his homestead application for 
said tract. May 24,1895; that it was rejected by the local officers on : 

the ground of *! soonerism,” ‘and that from said rejection Ayars appealed 


to your office; that on May 23, 1895, Henry J. Dever presented his _ 


homestead application for said tract, which was suspended by the local 
officers pending action on Ayars’ rejected application, and on the same 
_ day Dever filed a protest in the nature of a contest against tle -allow- 
ance of the entry of Ayars, wherein Dever alleged prior settlement on - 
_ the tract in controversy; that May Neil filed an application to enter | 
said. tract asa homestead May 28, 1895; which was suspended pendin g 
action upon the applications of Ayars and Dever; and that on June | 
21,1895, John B. Harrod filed bis homestead application for said tract, 


ot on ich was suspended to await action on the prior applications. | 


_ November 2, 1895, your office directed the local officers to- order’a — 
hearing to determine the rights of the several claimants to said tract, ; 
and a hearing was ordered for J anuary 20, 1896. After two continu. Boe 
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i ances, Dever ana Ajars spare on | May 2 QB, 1396, the day Alig set | 
for a hearing. Harrod and Neil made. default. The local officers 
— decided in favor of Dever, holding that he was the prior settler and. — 
‘2 that Ayars’, excuse for failure to reside ee the’ land with ate beak! mt 
was not sufficient. | 
— . Upon appeal, your office affirmed the decision of one Beal 1 office, upon 
- the ground that,-although a élear preponder: ance of the evidence estab- - 
‘lished the fact that Ayars was the. prior settler, he was disqualified —_ 


y from entering lands in the Kickapoo country because of his Bresenve 
| ~ therein during the prohibited period. Ayars appeals. 


‘The priority of settlement between Ayars and Dever is involved. in : 
some doubt. A hearing having been ordered prior to entry, and. the 
application of the parties having been suspended i in the meantime, the 
burden of proof can not be said to rest upon either of the parties whose — 


claims are under consideration. Ayars had nearly half a mile less dis- 
tance to traverse to reach the tract from his. starting point than Dever, - 
but the latter had a better road, uinimpeded by steep. banks and hills - 


‘that were climbed by Ayars, and Dever rode a swift horse. Neither of 


the parties attempts to give the time of his arrival on the tr act, although _ 
it appears that Ayars had a watch. ‘However, the evidence fairly con- 


- Sidered establishes the fact that Ayars was first. to reach the land and _ 


plant his stake. ‘This fact is proven by eye witnesses, who state posi- S39 


tively that Ayars was the first to reach the tract, while Dever's 


a. witnesses do not clearly state that he was the first to arrive. ae 
_ Ayars and a few others selected for their starting point a bend in the | 
- Deep Fork of the Canadian River, northeast of the tract in question aud. 
. but about half a mile from it. Ascertaining that the bed of the stream 
was very muddy, and that it would be. difficult and. dangerous totheir 
| horses to attempt: to cross it at a rapid gait, one Martin was employed . 


to construct @ passageway of logs and brush, covered with dirt, on 
| which to Cross the stream, and. he coustructed the same before the hour | 
(Of. opening. This labor er was paid about a dollar for his services, but 
it appears that Ayars, who collected the money for that: purpose, did 
i not contribute any of it himself. The local office held that these acts” 


“ were not sufficient to. disqualify Ayars, aud this conclusion must be = 


is adopted. It is not quite clear that the trail across this creek, which oe 


was the. boundary of the lands opened to settlement, was impassable = 
_- without this improvement, but even if it were, the filling of this miry 


place would not constitute an unlawful or prem ature entry. N 0 advan- 


tage appears to have been. gained by Ayars over. any of his party orof 


those who crossed this stream or éreek bed in the vicinity, and the 
advantage gained over others who passed into the Kickapoo country 
at the hour of. opening at other. points on the boundary not made by | 
the stream, is too much a matter of conjecture to ‘be. seriously consid- | 
ered. It can not be held, ror LU this eo that Ayers was disqualified wae 
‘to make entry. $a - : 7 
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He was in the country previous to the openiug day, before the tract 


was opened to ‘settlement, owing to the report that the country bad 


been opened to settlement, but he does not appear to have been in the 
vicinity ot the tract except in the early part of 1893, before the passage 
of the act in relation to such lands. One witness “thinks” that this . 
was in April of the year mentioned, after the passage of the act open- 
ing the lands to settlement, but Ayars swears positively that it was 
prior to the passage of the act, and in this he is corroborated by the 
witness in an affidavit correcting his testitnony at the hearing. With- 
out considering this affidavit, it must be held that the survey of the 
tract by Ayars-took place before the passage of the act in question. 
The tract is familiarly known as the “mound”.claim, owing to the — 
presence of a mound east of ifs center. Ayars, from his visit in 1893 
to the tract, must have known the location of its corners aud of this 
mound, ana it was well known by the. members of bis party. that he 


intetided-to make the run for that claim on the opening day. 
There ts no doubt of his advantage over others in this respect, as he © 


evidently intended to. stake, and did stake, in the vicinity of the north- 
east corner of the tract; but this disadvantage would not appear to 
disqualifiy him, 

It appears, however, that Ayars was employed as a anna ina. 


drug store at Chandler, Oklahoma, about six miles from the tract _ 


involved, after. the opening day, and received a salary of forty dollars — 
- per month for his services. He states that this employment took about. 
three-fourths of his time, and that he spent the other portion of his ; 
time npon the claim, frequently driving out at night and returning in 
_ the early morning, and remaining there on Sunday. His wife, who had 


- ‘been an invalid for many years, spent most of her time at the hotel at — a 


~ Chandler kept: by her parents, which had been managed by Ayars” 


oO before the opening. A portion of the time Ayars hired the work done 


upon the tract, but he performed some of the labors upon the tract in 
-- gathering crops, husking corn, and in other sacs such as covenue 
the walls of his dwelling with canvass, 
It is quite clear from the récord that his presence upon the tract lias: 
been the exception, and not the rule, and that his professional duties 
at Chandler have kept. liim, aud will continue to keep him, away from 
the tract for a large portion of the time. His excuse is, that he could, 
with greater advantage, hire the work done upon the tr act by sien 
and devote his small salary to the improvement of his claim and the 
maintenance of his family, than if he should reside continuously thereon. 
His frequent visits to the tract have not been a sufficient compliauce 
with the law. It is not even asserted by him that his employment 
away from the tract has been, or is, temporary. Dever kept a memo- 
randum of the visits of his adversary to.the tract, which clearly shows © 
that Ayars made but occasional visits there for the purpose of a tech- 
nical compliance with the law; and this showing is not contradicted. | 
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- Tt is true, that. riost Ge “Ayar’s oasonold bode were “upon the tr act, i. 
“but during his absence he remained: at the: hotel kept. by his wife's — 


parents, where he had a bedroom: ‘set, purchased. after the opening, and : 
‘itis quite clear from the record that his wife and himself have actually. 


: resided away from. the tract most of. the time since his” settlement. 


His unmarried children have been absent from the tract. for the neces- 


sary. purpose of attending school. A fair consideration of the testi- 


/ mony upon the matter of his. residence, discloses. that he did not inake 


-. his home upon, the tract to the exclusion of: one elsewhere, and. that | 


— his employment as a pharmacist at Chandler was not of a temporary — 


Oe nature or one caused by poverty or by anything more than a desire. to : 
more profitably employ his time than at agricultural labor. 3 


Dever has been. absent from the claim one hundred and one jee 
attending to a crop elsewhere, which had apparently been planted | 
before ie settlement. At no time has he been absent for » longer 
consecutive period than one month, and his far ae absences were 
necessary and excusable, | 

It follows that the findings of fact of the local affies, as to the prior- 
ity of settlement in favor of Dever, can not be sustained by the evi: 
dence, but that their finding adverse to the disqualification of Ayars, 
and as to the insufficiency of his residence upon the tract, must be 
sustained. : 

Your office found that Ayars was disqualified, owing to the building 
of the causeway or passage across the bed of the stream on the berder 
_ of the Kickapoo country, which Ayars crossed on the opening day; 
bat this finding, as has been stated, is not concurred in, Pee the : 

holding that Ayars was the prior ecitlee: is sustained. | 
For the foregoing reasons, the decision of your office in favor of 
- Dever is affirmed, upon the eround of the failure of Ayars to maintain 


his residence upon the tract from the time of his settlement until one i 


time of the hearing, in the face of the adverse claim of Dever, . | 
~ Henry J. Dever will be per mitted to make entry of the tr act involved | 
In this: comin : wks ee eee 


ARID LAND ACT—MINING CLAIM—WITHDRAWAL. ea 


CoLomoKas GoLp MuNIne. Company. ees 


AC mineral entry based on a igastion made after the w ithdrawal of the land for a 
| ~ reservoir site, under the act of October 2, 1888, confers no vight; hut such entry. = 


may be suspended, and if it.subsequently appears that the land is not requir ed _ : 


for reservoir DaEperees the outry: may men pase to. patent. 


Seer etary Hitchcock to the: Commissioner ca the Gener al Land ale “i 


(WWD) Marek 6.1899. ee ee Ce ae 


On June 1 , 1895, the Prairie Dog lode olin on Te me 4, 1895, the Old 
Maid lode alam, and on. Tu une 10, eae the Buffalo lode claim were 
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‘located on élie SW. 4 4 of Sec. 25, and the SE. 4 of Sec. 26, T. 15 S, R. 


69 W.; Pueblo land district, Colorado, and on January: 8,. 1897, the 8 ‘. 


“Golamokas Gold Mining Gonuene made application for pateiit for the 
_ land, under the mining laws ‘of the United States, alleging that it had 
become the owner, and was in the neraay quiet and undisturbed | lee 7 
session of said Blaine: a 
After due publication, Pe cre d payment, final certificate Was. issued | 
to. said com pany on April 22, 1897. | 
On March 6, 1890, the Director. of the Gcoieeeal Survey. recon: 
mended that seni lands in the Pueblo land district be selected as a . 
reservoir site, on Beaver creek, known as No. 13. . The. SW. fof Sec. — 
25 aud the SE. 4 of Sec. 26, T. 15 8., B. 69 W., , are included i in the lands- 
recommended fo or such purpose. This sroposed selection was under the 


act of October 2, 1888 (25 Stat., 526). On March 20, 1890, your office - 


_ informed the local officers at Pueblo that said lands had been reserved 
for that purpose by Secretary’s order of March 10, 1890, aud directed 


_ them to allow no further entries or filings on the innas designated in. . 


said list and embraced within their district. On August 18, 1894, the — 
Secretary, in ‘a letter to your office, after stating that the Director of 
the Geological Survey had Eenee that in the near future site N 0. 13° 
and other sites — a: ae: 


will be needed for ne siorane of wa tors for pani purposes, and that while someof 


the lands covered by the sites will have to be acquired” by condemuation, or other 
means, before the remaining lands can be used. for reservoir purposes, yet, he thinks, © 
it would be wise policy to reserve what is yet undisposed of, as their chief value is 


for reservoir purposes, aud the future necessities must demand their acquirement i in 


maintaini ing apr oper storag oe of water, if opened to entry under the general land law 8; | 


directed that: these lands continue withdrawn from disposition to await 


further action: by Congress in the matter of these reservoir sites. 
On July 16, 1897, your office informed the local officer's that the min- 
ing claims in question were located subsequent to the act of October 2, 


7 1888, and directed. them to advise the claimant that its mineral entry, : ae, 
= No. 1184, was held for cancellation. 


The case is brought to the Department by. al aioe Gon the 
decision of your office. 

The act of Congress of October 2, 1888, reserved from: sale, as the. 
property of the United States, all such jlande as should thereafter be _ 
designated or selected for reservoirs, canals, ditches, etc., , for irrigatin a 
purposes, until further provided by law. — 
~The act of Congress of August 30, 1890 (26 Stat, 391), repealed SO” 


much of the act of October 2, 1888, as provided for the withdrawal ot 


the public lauds from entry, occupation, and settlement, 


except that regervoir sites her elofore located or selected shall remain pecvegaten: and | 


reserved from entry and settlement, as provided. by said act, until otherwise pro- « ee 


4 vided by law, and reservoir sites her eafter located or selected on public lands shall i in 
like manner be reserved from the date of location. or selection thereot. : 
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The sé venteentl section of the act. of Mareh 3, 1891 (26 Stat 1095), 


provided that reservoir sites. located 


. shall be restricted to and shall contain én SO: ‘much inna as is ‘actually necessary 7 
- for the construction and maintenance of reservoirs, excluding so far as practicable 
land occupied by actual settlers at the date of the location of said reservoirs. 


The selection in. this case having -been made in conformity with the 


| ‘acts of Congress, and the mineral location made after the selection of 
the reservoir. site, the ‘claimant acquired. no rights under its mineral 
entry (John U. Gabathuler, 15 L. D. , 418), but following. the rule | 


announced in Mary E. Bisbin g’s case, 13 L. D., 45, and followed in the. - 


subsequent case of Newton I. Austin, 18 L. D,,: 4, there appears to be 


— . no reason why this entry may not Fe. Suspended to await the further. | 


action of the proper authorities, i in the matter of the actual location of. 
the reservoir, when, if it shall appear that the Jand 3 1s not required for 
that purpose, the entry may be completed. | - 
- Your office decision is 8 modified accordin ely. 


MINERAL LAND—MINING cLaAIM CERTIFICATE OF LOCATION. | 
“MaGRUDER ® OREGON AND CALtrornta R. R. Co, 


A éertificate of the location of a niining ca 18 not in “itself. evidence of the min- 
eral character of the lan d, and therefore would not be sufficient to ov ercome an . 
agricultural return: by. the surveyor general, 

The cases of ‘Sweeney v. Northern: Pacifie R. R..Co., 20 L, Di; 394; Northants Pacific 
R. R. Co. v. Marshall ef a?., 17.L. D., 545; and Waiker v Southern Paeific a R. | 
Co., 24 L. D., 172, overruled, 


Secretary Hitchoook to the Ce aae of the General. Land Office, 3 
(W. VD.) we. “March 6, 1899, fe NS AG. Ww. Poe 


| ‘Sixty acres embraced: in lots 5 aud. 6 of. S86: 11, T. 36 S., R.3 Wo 
Roseburg land district, Oregon, are the lands involved 1 in this case... 
_. The tracts are within the primary limits. of the grant: made to the — 
- Oregon and California Railroad Company, by the act of daly 25, 1866. 
‘(14 Stat., 239), of corey alternate section of publie land, ‘not. min- 3 


ne eral, ” ate. 


December 24, 1896, upon the ome of 6, Wagtador, alleging ‘ak x 


| these tracts are mineral land and. therefore. excepted from the grant, : - 


your office ordered a hearing to determine their character. 


‘The hearing took place on February 26, 1897, and March 29, 1897, 


the register and receiver rendered their decision, in which they hold | 


that. the tracts embraced in the mining locations of J. W. Hays, C. 


: : Magruder, and H. H. Magruder, for sixty acres in Jots 5 and 6,Sec.11, — a - 
1.368. B.3 West, are more valuable: for mining than for agricultural. - 


purposes, and: that the s same do not mane to the railroad eompenys under : | as 


ee its grant, 
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fn om that duding all ‘appeal was. taken by the company ‘ your office,. as 


which on July 2, 1897, rendered a decision holding that the land is — 
mineral, and, that the company’s claim thereto should ke nelocveds | 
The company has’ appealed to the Department. : 
7 The record shows that the land was returned by the surveyor gener: al 
_ as agricultural, and was therefore prima -favie subject to the oper allo 
of said grant. — 7 ; 
The evidence for the. ere: shows that in December 1894, Ti Ww. 


_ Hays, ©. Magruder, the protestant, and his brother, H. H. Magi uder, 
filed placer mining locations of twenty acres each, embracing portions. - 


of said lots 5 and 6, that these locations are now claimed by Hays, the. 
Magruders and Beeman, who are the owners of some patented lands in 


in See. 10, adjoining the fancied in question; that they own valuable water 


rights, consisting of one ditch, three miles and a half long, and another, 


one mile‘in length, a reservoir, 1100 feet of pipe, ete. ; that mining is. 


now being carried.on night and day on. the tract in Sec. 10, that no- | 
_ work is being done at present on, the tracts in Sec. 11, but that. they are | 
trying to get on to these tracts; that a portion of the main ditch crosses. 
- acorner of lot.6, See. 11, and that the tracts in Sec. 11.can be mined 
by the ditches whicli they have constructed in Sec. 10; that two tests. - 
made in the winter of 1896 on lots 5 and 6,. Sec. 11, averneed from. 
twenty-seven to-thirty-five cents per square ae: 
J. W. Hays stated, in his testimony, that over $2,000 in gold had 
been taken from lots 5 and 6, Sec. 11, during the two years preceding 
the hearing, by different. parties, working by license, and that. he had... 
received a percentage of what they took out of the mine. 
J. H. Beeman, who said he was twenty-nine years of age, and his 
occupation | mining and milling, testified that he had prospected the 


ground in question, and that the result of his investigation had led him, | | 


to invest $2,000 in the purchase of a one-half interest-in said lots 5 and. 


6, Sec. 11; that he had general supervision of the work being doneon 
| “ihe adjoining land in Sec.10; that he was working with the “Giant,” 


which is in. operation day and night; that it has been the custom of . 


i a their company to permit. miners: to work on ‘the. land ID controversy ns 


whenever the water could be spared froin their ditch, and that he has ~ ~~ 


. got as high as forty to fifty cents to the pan of dirt from the ground; 


| that he was confident that the ground can be mined. at a profit, ‘espe-. - 
cially so, since our (their) company own. and control all the water rights, 


"6. _ and that the ditch i is already constructed;” that it was his “experience. _ _ 


in conducting the mine, that some ce is conducted at a loss, but. 


_ after this dead work. is done, we strike prouna that pays for all the . | 


dead work and leaves a profit.” 

The railroad company introduced four witnesses, but only one of 
them claimed acquaintance with the land. Fe 
Charles De France was the ‘first witness for the ‘compan y; and ead fy 
ihe was a lumberman,, and resided in ‘Portland, Oregon; that on the — 
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JS a preceding the hearing he had: made’ considerable ssaniunden of 


. lots 5 and 6, See. 11,” and made a partial examination of lot 5 in See. 


10 adjoining the lots i in question, | and found mining operations in prog- ; 

ress in lot 5, Sec. 10; that the work was being done at right angles ~ 
with the river and not towards lot 5, Sec. 11; that it looked as if the ~ 
- work on that lot had been abandoned for some time. He said he had 
-some-dirt and gravel from the entrance to an abandoned tunnel in lot 
5, Sec. 11, panned out, and out of about twenty pans of dirt he got one 


y “color of gold about the size of a point of a pin; that the same condi- 


~ tions existed as to lot 6, Sec. 11; that he saw nothing on either lot 5 or 
lot 6 that looked like bed rock ; ‘that, in his opinion, the land was more | 
valuable for agriculture than for ninin 2 purposes, and that it was val- 

uable for raising fruit; that it would cost from three to four times” as 


| auch to work the giound over as could be got out of it. | | 
- The next witness examined, D. M. Watson, said he kept. a restaurant ee . 
In Portland, Or egon; that in November 1894, he examined lots. 5and 6, — 


Sec. 11, and noticed that there had .been considerable mining done in- 


— lot 6, but that it had evidently been abandoned for at least five years; _ - | 

3 “that. he and his associates filed mineral locations on lots 5 and 6, Sec. 
~- 11, with a view of ascertaining whether it would be profitable to. work = 
a mine there, and they found that sixty per cent of it is as suitable for. . 


- farming purposes as several other tracts which are now in cultivation 
in the same township; and that, after having one liundred and twenty- 


ca five feet of, drifting and Pais done, digging several holes, and . 


: pannin g dirt that came. from several other holes that were dug on. the = es 
land, panning in gulches and exposed baiks, he was. willing to swear. 
that, outside of a narrow strip along the river, it is not what should — 


be termed as mining land, and that he did ae believe. that. there is -- 


ae eS a single yard of gravel or eatth inside of the meander. lines of lots 5. = 
and 6, See. 11, that would bear ten cents. in gold; ‘that judging fa ue 


‘ the pr apenas and exposures on the lots, the amount of earth removed — oe 


- from them by mining will not exceed one-acre, the same being removed — 
from the gulches passing through the land; and that all.the prospect: 
_ ing and mining done have not developed any bed rock, except the rim 

or foot of the mountains on the north side of the lots, leaving the bulk . 

of them without bed rock above the surface of the water. He further 

' said that he was claiming the land as transferee of the Oregon and 


California Railroad Company, having purchased it from the company ~ 2 


as agricultural land for two dollars and fifty cents per acre, | 
N. E. Brett said he resided in Newburg, Oregon; that he examined. | 


- lots 5 and 6, Sec. 11, in November, 1896, for the purpose of determining. . 


their character, as to whether they are more valuable for mineral-or _ 
agricultural purposes, and to ascertain the amount of mining work that ; 


> had been done on them, and whether they were. being worked and occu- — 


pied as mining ground; that he found they had been worked out, and 


: _ the land abandoned ; that the land \ was more valuable 108 agricultural . 
Ee ~ than for mining PHEDOSOE a my ey tee te Oo ee = So 
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6. L. Carr, who was the last witness examined for the. company, said | 


ie ie was a special agent of the general land office; that he had been 


over ie 5 and 6, Sec. 11, and other lands in their vicinity, and that he . 
considered lots 5 and 6 of such a character as are classed as. agricul- 
tural; that this visit was made on February 18, 1897. 

| - ‘The local officers and your office, concurring in opinion that railroad 
company did not show the non-mineral character of the land, held it to 


be mineral. This conclusion was based upon the theory that a certifi- 


- cate of the location of a mining claim. upon land returned as agricultu-_ 
ral 1s sufficient evidence that the land.1s mineral in character to cast — 
the burden of proving the contrary upon one who asserts its agricul- 
tural character, as held in the case of Sweeney v. Northern Pacific 


RR. Co, (20 L, D. 394); Northern Pacific R. BR. Co, v. Marshall etal. 


(17 L, D., 545), and Walker v. Southern Pacific R. B. Co. (24 L. Di, 172). — 
~ But the theory announced in these cases can not. be sustained, and aney. = 
are to that extent overruled.. : 

The return of the surveyor gener al, in bacnection wien the survey of : 
public land to the effect that the ene is mineral or nou-mineral, is .suf- 
~ ficient evidence of its character to cast the burden of proving the con- 
trary upon one who alleges that the land is of a different character; 
bat the opportunities and qualifications of surveyors for determining 


the mineral or non-mineral character of land are so uncertain that — 


this presumption is only a slight one and may be readily overcome 
‘by evidence of a higher. character, Aspen Consolidated Mining Co. 
% Williams (27 L. D., 1); Winscott ». Northern Pacific R. RB. Co. 

(17 L. D., 274, 276); Barden e. Northern Pacific R. R. Co. (154 U.S., — - 
288, 320); Lindley on Mines, Secs. 106, 689. This land having been + 

returned as agricultural, it was necessary for the protestants to show 
the existence of mineral in sufficient quantities to make the land more 
valuable for mining than for agricultural purposes; or, aS was held. in 
the case of Castle ». Womble (19 L. D. 455), it was incumbent upon 
them to show such a mineral discovery as would warrant a person of 
j ordinary prudence in the further expenditure of his labor and means — 
with a reasonable prospect. of success in developing a valuable mine. 
~ A certificate of the location of a mining’claim is not in itself evidence 
of the mineral character of the land, and. ther efore would not be suffi- 
cient to overcome an agricultural return by the surveyor general. 
Such a certificate is nothing more than a notice or statement of the i 
. location of.a mining claim, the recording of which is intended to impart 
constructive notice of the claim, its locality and extent. Lindley on 


' Mines, Sec. 379. This notice or certificate is not made necessary by - 


the laws of Congress but may be exacted by local laws or customs, 
Lindley on Mines, Secs. 273, 328, 389;. and when so exacted 


it is pr ima facie evidence only of such. facts as are required by law to. be stated | 
therein, provided they are sufficiently stated. A record of a certificate of a location 

which recites the citizenship of locators, the fact of discovery, and the fact that the 
location had been marked upon the ground so that the boundaries could be zeae ; 
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traced, is not evidence of any eet these facts % in any. r of the. cites or : Terr itories, for | 
the simple reason, that no. such facts are required to be stated i in ha of une statu~ : 
: use notices. Lindley on Mines, Sec. 392. 


A legal mining location must, ‘under See, 2320 of ine sRevied Statutes, 


3 be predicated upon an actual discovery of mineral, and ‘hence a@ Inere 
location. certificate, which—even where exacted - by local laws or cus-. 
te, toms—is ouly one of the steps required. to give effect to such location, 
is not evidence of such discovery. | Etling et Gl. U Potter 1e L. Dy 


| 44); Strepey et al. v. Stark et al. (7 Colo., 614), | a 
_ The hearing inv this case in the local office was conducted, up to the 
time of the decision by the register and receiver, as if the burden of 
proof was upon the protestants, and therefore. what was said by the > 
‘ local officers and your office respectin go the burden of proof was without | 
injury - to the railroad. company if under the evidence produced the | 
o - protestants have sustained. thle burden of proof cast. upon them by: the 
rule here announced. This it is believed they have done; their evi- - 
dence preponderates over that of the. railroad company and shows that. 
the land. in question reasonably DrOmnIses, with farther development, 


s, to beconie a paying mine. 


ee DS conclusion reached by your office } is therefore correct, and to that 
os exteiit the decision appealed from is affirmed. | 7 


| MINING / CLAIM—ALIEN-ACT OF MARCH 2 Bs 1897. Se 
_ OprINrON. ste 


ee The act of March >, 1897, in. denne and reg alate lie: tights: of aici to acquire 
_ real estate In the Territories has. perorenc ce only to lands the title to which has. 


passed from the United States, and become the subject of. private ownership, _ 


-and does not confer upon aliens the privilege of occupyin g or Durchasing mining’. 
claims from the government under the mining laws. | 


ee Any restriction placed by section 2, act of March 8, 1887, upon the acquisition ae : 
public lands by a corporation.in which a part of the stock is owned by persons,, 


corporations, or associations, not citizens of the United States, was removed by | 
the act of March 2, 1897, so that now a col ‘poration organized wider the laws: of: 
_ the United States, or any State or Territory. thereof, may occupy and purchase. 
mining claims from the government, irrespective of the ownership of stock 
therein by person: moa or ees OnE not. citizens . the United 
~ States. . 
- Under the mining nee as at pr oaent eaeine ill the United a Biatee! and the Dominion . 
of Canada, the provisions of section 18, act of May: 14,1898, according ¢ certain 
: eee in. Alaska to citizens of the Dominion, are inoper ative. 


Maat Secretary Hitchcock to the Seeretar y | of State, March 9, 1899. 
_ “ww. v. a ee ee ee ee B. Gy 


At: your direction the Third Assistant easy of State, i in a letter 


of January 24, 1899, requests an: official interpretation of that clause — eae 


in se section two of the act of March n2, 1897 es eee, 518), entitled “An 
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act to better define el regulate the rights of aliens to hold and own 
real estate in the ter titories,” which reads as follows: ca, Aa 

‘This act shall not be construed to. prevent QILy persons not. citizens of ‘the ‘United 
' States from acquiring or holding. 7... any mine or mining elhim, in any of the ter- 
itor les of the United States. 

The lang guage of the clause shows that. it was merely intended to 
place a precautionary limitation upon the general restrictions of that. 
act and not to affirmatively authorize the doing of something for which 
there was no authority outside of that act. , 

Section 2319 of the Revised Statutes, under which rights in ana title 
to mineral lands may be acquired from the United States, is as follows: 


$c. 2319. All valuable mineral deposits in lands belonging to the United States, 
both surveyed and unsurveyed, are hereby declared to be free and open to explora- 


tion anid purchase, and the lands in which they are found to occupation and pur- — 


chase, by citizens of the United States and those who have declared their intention | 
-to become such, under regulations prescribed by law, and according to the local cus- . 
toms or. rules. of miners in the several mining-districts, so far as the ‘same ane: 
| applicable and not inconsistent with the laws of the United States. 


| This section forms a part of the mining laws of the United States, is 
~ applicable alike to all public mineral lands, whether Situate in a Ter- 
_fitory or in a State, and restricts the privilege of occupying and pur-. 
chasing mining claims under such mining laws to “citizens of the 


~ United States and those who have eorerer their intention to become | — 


. such.” | , 

The act of March 2 2, 1897, supra, is applioable ety to the territories 7 
of the United States, and prescribes when an alien may and when he > 
may not “acquire title to or own any land in any of the territories,” 7 
and but. for the provision of section 7 thereof it might be contended : 
that the act applies to the acquisition of both public and Pye lands. oF 
Section 7 declares | : 


. That this act shall sit in any manner be ees ewes ie authorenineieto _ 


— acquire title from the United States to any of the public lands or toin any manner ~ 


affect or change the laws regulating the Se. of the public lands of the United _ 
States. . : | 

While there is nothing in the act of 1897 which apie’ or naces: 
Sarily manifests an intention to repeal or alter the pre-existing. legis-— 


lation contained in section 2319 and other portions of the public land. — 


laws, the disposition and pnrpose of Congress.to avoid any such con- 
Sequence or result is clearly disclosed by the language employed in_ 
.section 7, It seems therefore to follow that the act of 1897, in defining 
and regulating the rights of aliens to acquire real estate in the terri-: 
tories has reference only to lands the title to which has passed from 
the United States and become the subject. of private ownership, and 
that it was intended that the privilege of acquiring rights in and to 
title to publie lands should continue ~ be connoe and | regulated by 
the su land Jaws. : 
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ae Bacon 2321 of fie Revised Statutes iti is shown ae Ae words . 
‘citizens of the United States,” employed in ‘section 2319, include “a_ 


~ corporation organized under ‘the laws of the United States or of any | 
- State or-Territory thereof,” and thereby the. privilege of. occupying or 


purchasing mining claims under the  munIng: laws is extended to such. 


, corporations. oe 
By section two of the act of Maxeh 3, 1887 (24 Stat, 420), it was — 
. provided : , | cS eg 


Src. 2. ‘That no dorporation or ausonintien more. than twenty per centum of the 
: stock of which is or may be owned by any person or persons, corporation or corpo- 
-. tations, association or associations, not citizens of the United States, shall hereafter | 

acquire or hold or own. any real estate hereafter acquired in any of the Territories . 
of the United States. | * 7 : | 


This act seems to have ee jae and: re- enacted by the act of : 


- : 1897, which omits, and thereby repeals, section two just quoted, so, ve 
~_ any restriction which that section placed. upon the acquisition of public | 


lands by a corporation a part-of the stock of which is owned by per- 
sons, corporations or associations not citizens of the United States, was 
removed by the act of 1897, and now a corporation organized under 
the laws of the United States or of any State or Territory thereof may, 
under sections 2319 and 2321 of the Revised Statutes, occupy and pur- 
chase mining claims from the government, irrespective of the owner- 
ship of stock therein. by persons, corporations or associations not 
citizens of the United States. | 

The clause first above quoted from section two of the act of 1897,. to 
which specific reference is made in the request for this opinion, does 
not confer upon aliens the privilege of occupying or purchasing mining 
claims from the government under the mining laws. 

Since the inquiry, in response to which this opinion is given, grows 
out of a report from the United States consul at Victoria, British 
Columbia, respecting the enactment. by the provincial legislative 
assembly of an act limiting the privilege of placer mining-to British 
subjects and joint. stock companies or corporations incorporated under 


the laws of that province, your attention is called to section 13 of the. Z | 


- act of May 14, 1898 (30 Stat., 409, 415), which provides: 


Src. 13. That native- born citizens of ie Dominion ‘of Canada shall be a eeraea | 


in said district of Alaska the same mining ri ights | and. privileges accorded to citizens 
of the United States in British Columbia and the Northwest Territory by the laws _ 


of the Dominion of. Canada or the local. laws, rijes and. regulations; but no greater 
- vights shall be thus accorded than citizens of the United States. or persons who have © 
declared their intention to become such may enjoy in said district of Alaska; and . 
the Secretary of the Interior shall from time to time eprom ante and enforce rales 
and regulations to carry - this provision into effect. . ae ; 


The rights and privileges accorded by this section to Gian of ae ; 


-. Dominion of Canada are confined. to the district.of Alaska and donot — 


: extend to any other Territory or to any State of the United States. _ tt. 
has been ane impratticable | thus far to promulgate or enforce: Boke - 
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sales" or. regulations to carry this section into effect, for the reasons — 
stated in the following portion of the regulations adopted June 8, 1898, 
under the said act of May 14, 1898 (27 L. D., 248, 267): 


By the laws of the Dominion of Cniada citizens of the United States are, with all 
shee citizens over 18 years of age, permitted to lease mineral lands in British 
Columbia and the Northwest Territory upon the payment of a certain royalty — 
to the general government, but the laws of that Dominion do not authorize the — 
purchase of mineral lands in British Columbia or the Northwest Territory. : 

The existing laws of the United States do not make any provision for the leasing 
of mineral lands in Alaska either to citizens of the United States or to others, but _ 
they do provide for and authorize the purchase of sue” jands in Alaska by ourown © 
citizens. ; 

Since this section accords to native- born citizens of Canada ‘‘the same mining _ 
. rights and privileges” accorded to citizens of the United States in British Columbia 
and the Northwest Territory by the laws of the Dominion of Canada, and since 
_ under the laws of the Dominion of Canada the only mining rights and privileges 

accorded to citizens of the United States are those of leasing mineral lands upon the 
| payment of a stated royalty, and since the laws of the United States do not accord 
_ to its own citizens the right or privilege of leasing mineral lands in Alaska, and 
since this section also provides that “no greater rights shall be thus accorded” to 


citizens of the Dominion of Canada “ than citizens of. the United States or persons | - 


who have declared their intention to become such may enjoy in such District of . 
. aaa it results that for the time being this section is ope ative. 


HOMESTEAD—ABANDONMENT. 
THOMAS v. GREGG. | 


A charge of abandonment will not be. sustained, wheré it appears that the entry- 
man. duly established his residence on the land, and that during his absence his 
__ family remained thereon. | | 


| Series Hitchcock to the Commissioner of ties General Land Office, 
(Ww. V.D) | March 9, 1899. : (B.C. D.) 


On April 28, 1893, Mack Gregg made homestead saa for the W: 4 of 
the NW. $ of See. 1, T, 14 N., R.5 E., Guthrie, Oklahoma, land district; 
and on December 2, 1895, William Thomas filed an affidavit of contest 


; against said entry, alleging abandonment; also, an affidavit showing | 


. that Gregg was a fugitive from justice, md was notin Oklahoma. | 
Notice thereupon issued and service was made by publication. 
Hearing was had January’ 16, 1896, at which Thomas appeared and 
submitted testimony in behalf of ifs contest. Gregg was mee in | 
default. | | 
The local officers, on Noveiber 18, 1806, wondered a aedision in re 
of Thomas; which decision yee office, under the second exception to 
Rule 48 of Practice, reversed. | 
Thomas has now appealed to ‘this Department. 
_ On February 27, 1896, Martha J. Gregg filed corroborated affidavit 3 
alleging, substantially, ‘that she is the widowed mother of the said 
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| Mack Grége; that: the said. Gregg is nies eldest sol and ane sapere: 


= that he was single and. they have always had their home in common; . 


that she and her minor son, aged sixteen years, have resided on said _ 
land with. her son Mack Gregg continuously, since November 1, 1892; 


that this and is the only home she and her family possess, and the only 


home they have. ever claimed. since Gregg made said entry; that there 


. are thirty-five acres in cultivation and fifty fr uit trees on the land; that — 
she has personally expended. the sum of about six hundred dollars to 


_ improve said land since the making of said entry; that. on. the 25th day _ 
of April, 1895, Mack Gregg was indicted by the grand. jury of Lincoln , 


7 county, Oklahoma Territory, in the district. court of said county and — 


territory for burglary; that he was arrested by the officers and com-. 


- mitted to the county jail in défault of bail, to await his trial at the ar 


November, 1895, term of said court, but during his incarceration, 
escaped from said: jail and.is now a fugitive from justice; and that she 


does not know the whereabouts of the said Grege. She asked that the po 32 
ease be reopened in order that she might ne allowed to submnit Precnm in 4 
support of her said allegations. — 7 | 


~The local officers denied the said. ‘application. a ea | | 
It is not denied or disputed by Thomas that Gregg Fee established | 


“3s his residence on said land and maintained his residence thereon and 7 


; cultivated the land until within a year from date of trial; and coutinu- 


ous absence on the part of Gregg from said land is eae shown fora _ 


3 ‘period of about eight months previous to trial, during which period it | 


appears from the evidence, the mother of the entryman remained there 
-and cultivated the land; therefore, Gregg having established his resi- 
dence on said land in good faith, and his family, consisting of his | 
~mother and minor brother, being and remaining on the land during his : 
; said absence, a charge of abandonment will not be sustained. . 
~The decision of your office | is accordingly aflirmed. and the contest 7 
dismissed: 
Mrs. Grege, i in her answer to Thomas’ appeal to this s Department, -_ 
alleges—_ 3 : ae ; 


- That she is informed, states and so ieee that the said. Mack Gees died at” : ee 3 
‘Blackwell, in the Territory of Oklahoma, on the 4th day of December, 1896; that. 


at the time of his death the said Mack Gregg was a single and unmarried man and ~ 
left no widow or minor children surviving him; that she the said Martha J. Gregg , 
is the mother of the said Mack Gregg, deceased, and his only heir, 


~ Therefore, and inasmuch as more than. five. years have Slayised since 


| the date of Gregg’s entry, Mrs. Gregg may be allowed to duly submit 
| satisfactory proof of the death of the ene nae and of compliance with : 
: the homestead law. ua 72 | Bg Fe es 
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“OMAHA LANDS—FORFEITURE—ALIEN ATION. 


CLayTon Pp. Wiwor ET AL. 

Although a purchaser of Omaha ‘wads under the act of Ang “ist 7, 1882 ,may Ne in 
| defanlé, he is not divested of his right of purchase intil a forfeiture of such *. 
right has been declared by the Secretary of the Interior. | 
‘There i is no statutory inhibition against. nue sale and transfer of the right of pur- 
chase. accorded by said act. | : 


| Seoretary Hitchcock to the Coinmissioner of the General tand Office, 
< ae. 4 March 9, 1899. oo. (EB) | 


F The pepateent: is in ‘recepit of your letter of January 1, 1899, with 
accompanyin g papers, relative to the status of the SW. 4 of the SE.4, | 
‘Sec, 25, T. 24 N., R. 7 E., O'Neill, Nebraska, in which you Sena 


| that ‘the right of purchase. of said tract under the declaratory state-. 


ment of Claytou P. Wilmot, made March 21, 1887, at N eligh, Nebraska, | 
be declared forfeited, and that said land a offered for sale under the 
third section of the act of May 15, 1888 (25 Stat., 130). : | 
This tract is part of the Omaha Indian lands subject: to disposal 7 
under the act of August 7, 1882 (22 Stat., , 341), which provided for the - 
opening of said lands to settlement by proclamation and forthe pur- 
chase thereof, at the appraised value, at any time within one year after 
- the date of said proclamation, by bona fide settlers occupying any por- 


_ ‘tion of said lands and who have made valuable improvements thereon. 


The terms of payment were to be, one-third in one year from date of © 
entry, one-third in two years, and one-third in three years, from said 
date, with interest at the rate of five per cent per annum, and in case 
of default in either of said payments the person thus defaulting for a_ 
period of sixty days. to forfeit absolutely his right to the tract pur- 
chased an@ to any payments he may have made. | , 
Clayton P. Wilmot filed declaratory statement for said tract ; March | 
21, 1887, together with the NH. 4 of the SE.4 and the SE. tof the SH. 4 
of ‘said Seobion 25, and lot 5 of section 36, same meres and range, 


“under the act of August .7, 1882, supra, and submitted final proof a 


thereon September 17, 1887, which was rejected by the local officers 
because of insufticient, residence through the months of June, July, 
August, and up to September 17; but he was allowed to make supple- _ 
mental proof at any time showing continuous residence for six ‘months. 
tom this actiou no appeal was taken. 

The third section of the act of May 15, 1888 (25 Stat., 150), extending | 
the time of payment for said lands, provided as follows: | | 

The Secr etary of the Interior is hereby dir ected to declare ‘forfeited all ids sold — 
under said act upon which the purchaser shall be in default, under existing law, for 
‘sixty days after the passage of this act, in payment of any part of the purchase- . 
money, or in the payment of any interest on such purchase-money for the period of 


two years previous to the expiration of said sixty days.. The Secretary of the Inte- 
.vior shall thereupon without delay cause all such land, wo Seulier with all tracts of 
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| land emibencea in ‘said. ae not harstotore sold, i sold by public auction, after due 
notice, to the highest bidder over aud above: the original appraisal thence upon 


7 the terms of payment authorized i in said act, And the proceeds of. all such sales - 
shall be covered into the Treasury, to be disposed of for the sole use of said Omaha . — 


tribe of Indians, in such manner as: shall be hereafter determined by law. 


Pursuant to instructions, the register at Neligh, Nebraska, June 19, 
- 1889, transmitted a list of said Omaha lands, upon which no proof ea 
| eon made under said act of August 7, 1882, in. which was -included 
all the lands embraced in the jee oy statement of Wilmot except 
the SW. 4 of the SE. 4, the land now in question, which was pene | 
inadvertently omitted. | | 
This list was submitted for consideration to the Secretary of fie | 
Interior, who, on August 31, 1889 (9 L. D., 326), declared a forfeiture 
of all the lands embraced in seid list and directed. that they be adver-. 
_ tised and sold in compliance with the terms of the statute. Your office _ 
-- thereupon canceled the filings covering the lands embr aced i in said lists | 


a and said lands were sold at public outery as provided by the statute. 


_ At the sale Clayton. P. Wilmot ae the purchaser of the NE, 4 of | a | 


| - the SE. 4 and the SE. 4 of the SE. 4 of said section 25, and ‘lot: 5 of 


— said. mection 36, being the only lands embraced in his declaratory state-_ 
ment which had been declared forfeited; and as to these lands the 
‘payments demanded have been made and the law has other wise 2 been : 
complied with.. _ 
By letter of July 25, 1898, the local officers soneportel that their vendiile 7 


showed that Wilmot’s declar atory statement was canceled October a | 
1889, as. to the HB. 4 of the SW. 4 of Sec. 25, and lot 5, Sec. 36; but - 


nothing j is said in regard to the SW. 4 tof the SE. 4 of said BBdtiOn 25. 


- It appears that the local office considered that the action of your office” oar 
-eancelling the filing of Wilmot had reference solely: to the tracts 


-. embraced in the lists reported to the Seer etary, which had been declared. Ae 


- forfeited, and they accepted from Wilmot, in December, 1891, the inter. = 
~ est on the purchase price of the SW. 4 of the SE. 4 from March, 1888, _ 


to August 2, 1891, based upon his euiginal declaratory statement, and © 
the interest on i purchase re of said tract has since been ena 
paid. a 
October 27, 1898, you informed the local officers ‘that while the SW. 4 

of the SE. } was not described in the list, it was no doubt ivteaded 
that it should be, and as the declaratory statement had been canceled, 
and there was no proof to support the filing, the payment for the tract. 
was erroneously accepted. The local officers were therefore directed to 
advise Wilmot, or any other known party in interest, that he would be 
allowed’ sixty days from notice to make any showing he might desire, at | 
‘the end of which time the mnatter would be submitted to the eae 


~ ment for appropriate action, cae 
In response to this notice:a ‘etter was filed bg RF, B. Barber, jan a 
= me ae, that he pues from Wilmot the Bg of the SE. 4 hae es. 
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a said section 25, and lot 5 of section 36, and ‘at the same sie he aise: 


purchased feoin Wilmot the SW. 4 of ine SEH. 4, which was included in : 


- the deed with the other lots; that: he made ‘application to the local 


officers at Neligh, N ebraska, to have said tract “annexed to the land 


sold to Wilmot at auction,” and they informed him that he could have ~~ 


- the land by paying accrued interest from the date of the public sale 
on the appraised valuation of the land, which was twelve dollars per 


—- acre, He stated that he had paid the back interest and has paid the ng? 
interest regularly since. - > 


Upon said showing you held that the filing covering the arc SW. 4 


of the SE. 4-had been canceled by your office, and there being no proof ~ s 


‘of settlement on said tract, you recommend that the right of purchase 


be declared forfeited and that said tr act ber offered for sale under. the ae 


third section of the act of May 15, 1888. . | 
The failure of the local officers to embrace. this tract in the ise sub- 


mitted to the Secretary of the Interior was evidently through inadvert- — 


ence, because, if Wilmot’s right of purchase was subject to forfeiture 


o ~ as to any part of the land embraced ‘in his filing , it was subject to for- 
_ feiture as to all. But as the list of lands submitted ‘to the Secretary, 
which he declared forfeited, did not embrace this tract, his action was 


_ effective only as to the lands described. in the list, and there was no 
authority in: your office to cancel any filing except as tothe lands which 
the Secretar y had declared forfeited and directed to be re-offered for: 
sale in the manner provided by the act. 
- Although a purchaser under the act of maaan 1, 1882, may be in 
default, he is not divested of his right of purchase anil a forfeiture of 
such mehe has been declared by the Seer etary (Edward Uhlig, 12 L.D., 


111). In this case the records of the local office showed that the filing 


of Wilmot remained intact as to the SW. 1 of the SE.4, and he was | 
therefore allowed to pay interest upon the purchase pr ice, ‘based on his 7 
original declaratory statement. 

The act of August 19, 1890 (26 Stat. , 329), sanded the time of pay- 
ment to the purchasers ‘of said lands ana provided that no forfeiture 
‘shall be deemed to have been incurred on account of the failure to make 


| the payments due July 1, 1890, under the act of Angust fe 1882, and 
- the acts amendatory thareot 


The act of August 11, 1894 (28 Stat., 276), further extended the time 


_ by making the first payment due December 1, 1897, and the second — 


and third payments iu one and. two years thereafter, respectively, ‘This 
act, as well as the act of August 19,1890, provided that the interest 
that had been paid on said lands shoul be distributed to the members _ 
of the Omaha tribe of Indians in Nebraska pro rata, and all interest — 
thereafter coming in-shall be annually distributed in like manner. 
-In view of the fact that the filing of Wilmot as.to the SW. 4 of the - 


rae SE, 4 of said section 25 has not been canceled, and no forfeiture has 


been declared as to said tract, he may be allowed to complete his pu 
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chase undér the act of August 1, 1882, if he Was complied with the 


: law, which may be determined fon the final proof: submitted Septem: | 
4 ber 17, 1887, which is‘now with the record in the case. 


“The mere fact that the local officers. rejected said proof and that no 


_ appeal was taken. therefrom, will not preclude the Department 1 from | 


considering the same, there being no adverse claimant, 


The proof submitted by Wilmot shows that he was. qualified. fo pur. a 
chase said lands and was an actual resident thereon, with his family, 
_ on the 15th day of March, 1887, which was maintained continuously. to. 

June 15, 1887; when he boarded with his family elsewhere on account — 

of sickness, but that he had no other residence than. on said claim, — 


upon which he had put v valuable improvements and where he kept his — 


furniture, domestic animals and live stock. The proof shows that he 
~ had no personal property except what was on the tract, and that all the 
land that could be broken was prepared for the cropping of 1888. The 
proof was rejected by the local officers because he had failed to actually ima? 
reside on the land with his family from June 15, 1887, to Semcon per 15, 
the date when his final proof was taken. _ 
-. This proof should not have been rejected. While Witrot dia not | 
| actually reside on the land for the three months preceding the 'submis- 
sion of his proof, he was at the date. of his filing a bona fide settler 
~ who, with bis family, was occupying the tract and had made valuable — 
| improvements thereon. The act provided that these lands should be | 
appraised in tracts of forty acres each and sold at the appraised. value 
to bona fide settlers occupying the same and havin g valuable i improve- 
ments thereon, not exceeding one hundred and. sixty acres tobe sold’. 
| ~ to each settler. The proof submitted by Wilmot show ws that ne was a 


qualified purchaser under said act. 


| Subsequent to December, 1899, Wilmot sold. the tracts of ana pur: se 
chased by him at the public offering to F. B. Barber, and included in 
the same deed the SW. 4 of the SE. 4, which had not been so offeredand = 
upon which he had paid interest on the purchase price based upon his - 
- original filing therefor. Barber has. since continued to pay the interest 


upon the purchase price for said tract. The sale of his right of pur-— | 


a _ chase to Barber was not in violation of law, as there was DO inhibition ee 
In the act against such sale and transfer. — i: 7 


You will therefore advise the local: officers that upon the eee by: - 


Barber of all amounts due for said tract, both pr ne and interest; i ; : 
; they will issue final certificate to. him accor dingly. 


‘ DECISIONS RELATING TO ee LANDS, 187 


HOMESTEAD CONTHST_DISQUALIFICATION=RELINQUISHMENT. 
| MARSHALL v. MURRISON, 


The surveyor eeieral’s ‘return, as ve the quantity of lana in a legal sub- division, is 
only considered conclusive for the purpose of the disposition thereof. as a 
land. 

To establish the allegation that an entryman is disqualified. by the ownership i in fee 
simple of one hundred and sixty acres, the proof must show that the entryman 
owned in full said quantity or.more; if the ownership is of a less quantity, how- 
ever much Jess that quantity may be, the owner is not disqualified. 
A relinquishment cannot be held the result of a contest where it is made and filed 
without actual knowledge of said contest, and the principal charge therein is 
not sustained by the evidence submitted. 


Secretary Hitchcock to the Commissioner of the General ne) Office, 


(WV. D.) ee Maren 9,1899. - (G.C. BR.) 


—. On September 23, 1898, i ‘Doparmonn vena the action of your | 
office and the local office, and held intact the homestead entry made 


November 21, 1893, by Edward ee for the NE. 4 of Sec. 23, T. 29, 
R. 3 W., Enid, ‘Oulghons. 


— On December 10, 1898, the Deparment entertained a motion for 7 | 
review, notices whereof have been any given and arguments of OBDOR, 2 


ing counsel filed. 
The record shows that on November 15, 1893, Elisha. 7 ‘Tibbitts 


-, made homestead entry of the land, and on November 21, 1893, Edward 
Murrison applied to enter it; his appicanon was rejected becanse o — 


Tibbitts’ éntry.. 
“On December. 14, 1893, Tibbitts anaes a written siniguistenent of 


his entry on the hack of the receiver’s receipt, and on the same day 
acknowledged before a notary public the instrument ‘to be his volun- 


tary act and deed.” On the next day, December 15, 1893, but before - 
Tibbitts’ relinquishment: was filed in the local land office, Walter S. 
Marshall filed his homestead application for the land, and also his — 
- contest jean against Tibbitts’ entry, alleging that he (Marshall), | 


was— 


The ptior Sint fide ccttler on the land embraced in said homestead e1itry and by reason ~ 


of his priority of settlement made prior to said entry and prior to any settlement made 
by said entryman, that affiant male settlement on said tract at about 10 o’clock, A. M., 


on the 6th day of November, 1893, and said entry was made in fraud of affiant’s por - 


‘settlement rights to said tract. _ Affiant is a qualified homestead entryman, as shown 
by his homestead application and affidavits hereto attached and made a part of this 
affidavit. Said aftiant further alleges that at the date of.settlement there was no 


one residing there except said Elisha J. Tibbitts, who lived there withont his wife; — 
that affiant began improving said land on the 8th (of) Nov. 1893—then began on the | 


14th building a house eight by sixteen feet—frame. Affiant further says that said 
defendant, as he is informed and believes, is not a qualified entryman for the reason 


that affiant j is informed and believes that said defendant was at the date of settle- — 


ment and entry by said defendant the owner of one hundred and sixty Acres in fee 
simple, ete. 
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Three eae after aaa. contest ‘affidavit was filed, a on December 
18, 1898, Tibbitts’ relinquishment (above referred toy was filed, and = 


_. the ne day Edward Murrison made homestead entry of the land. ° 


On August 16, 1894, or eight months after Marshall filed his contest 
affidavit, Hence was ordered. The trial was set for October 5th of 
that year; Tibbitts made default, but Murrison’appeared and asked to 
_ be allowed to intervene. His motion was denied.. Marshall introduced - 
testimony under his contest, and Murrison was notified to appear at 
the local office on October 15, 1894, and show cause why his entry 
should not be canceled. Under that order considerable testimony was | 
taken, resulting in the decisions to which reference is above given. 

The motion herein alleges error, substantially, as follows: 

1. In not ena that Tibbitts’ poner ete was » ae result of 
Marshall’s contest. | See X 
2. In not. finding that ‘Tibbitts was. s disqualified font aeane anid wins 


a entry because he was at the time the owner of one » hundred and sixty ae 


acres of land in the State of Kansas. | ae 
3. Error not to find that the tract books of 3 your office show that the 2 


: lands i in the State of Kansas, described in copies of deeds introduced i in 
| evidence as owned by Tibbitts, embrace one hundred and ‘sixty aCres— 


_ the exact area of the two as shown by the plat being 160.269 acres. 


4, Error not to find that. Tibbitts having filed his relinquishment 


pending Marshall’s contest, said en inured to the benefit 7 


of contestant. 
5, Error not to find that Mantivon: was not a bona fide settler on. the 
-Jand prior to Marshall. 

«6. Error not to find that. Marshall’s contest, ‘fled December 15, 1893, 
was notice to both Murrison and Tibbitts. 


| The first. and principal question raised by this aeeon iS, whether . : _ 
' the Department erred in holding that Marshall failed to sustain his — 


allegation that. Tibbitts was. disqualified when he made entry of the 


land. 


In Mar shal?s couitest against Tibbitts—the latter defaulting—thete 
were introduced certified copies of two deeds. The certificates were 
~mnade by the register of deeds for Geary county, Kansas, and, were ~ 
dated August 31, 1894, thirty-five days before the hearing. 

The copies so “cortified show that, on November 8, 1880, William J55 
Girard and wife, for the consideration of $1200, conveyed to Elisha J. 
Tibbitts the E. 4 of the SE.:4 of See. 14, T. 12 8., BR. 4 H., Kansas 
(erroneously noted in movant’s brief as the S. 4 of SE. 4 of said sec- 
tion), “containing eighty acres, more or less,” subject a a certain 
mortgage of $500; also that on November 29, 1882; Jane Thomas, a 
_ widow, &c.; for the consideration of $1000, conveyed to Elisha J. Tib- 
- bitts the N, 4 of the SW. 4 0f Sec. 12, T.12 S.:, R. 4 BE. , Kansas, “con- 

taining eighty ec and oe to. a mortgage ¢ of $10 | 


or 
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It appears that the ian above described were in the name of ale 
J. Tibbitts, on November 15, 1893 (the date of his entry), , 
‘Marshall testified that he wrote to the register of deeds of Cus 
county, Kansas, and learned that Tibbitts | ‘owned one hundred and 
sixty acres of land.” — 3 : 


Movant admits that the above enony ‘was substantially the : 


- record” upon. the close of the testimony of Marshall v. Tibbitts. 
_. In response to the order of the register to show cause, ete. , Murrison 
appeared at the local office, October 15, 1894, and moved for a continu- 
ance. The affidavit in support of that motion cannot be found among 


the files of the case; it was evidently, however, based upon the absence 


of certain witnesses, for Marshall in resisting the motion admitted. that 

_ the absent witnesses would if present “testify to the facts set out and — 

contained in said affidavit,” and the trial proceeded. he 
The record shows that Marshall admitted that H. H. Mead would, ‘if. | 

| personally present, testify as follows: is 


I am the county surveyor of: Geary county ;. the boverniient plats and field notes 
in my office show that E. J. Tibbitts’ land in this county contains 157.74 acres and 
no more. : : 


Marshall further admitted that, if George Gross were pete | 
present he would testify as follows: 


I am recorder of deeds of Geary Co., Kansas; the records in my office show that 
the N.4.SW. 4 of Sec. 12, Tp. 12 S., R. 4 E., and the E. 4 SE. + of Sec. 14, Tp. ‘1, 
R. 4 E., is the only land in this: nounty in the name of E. J. Tibbitts. : 


In admitting that the absent witnesses would, if present, testify to 
_ the statements above set out, Marshall did not admit the truth of those ~ 
statements; but the statements must be received with like force and 
effect as if the witnesses had been present and so testified. Movant 
insists that the testimony of the absent witnesses so offered does not 
show that Tibbitts was not the owner of one hundred and sixty acres. 
at date of his entry (November 15, 1893); that the statements in. the 
affidavit related to the date of hearing, and not the date of entry; 
hence, did not disprove the showing made in the certified copies of the _ 
deeds. - As before seen, the affidavit for continuance A is not among the © 
files, and its date mantiGt therefore be given. | 

If the alleged facts to which the absent sriibeses would eesti did ~ 


- not meet the averments in the contest affidavit, or the proof offered in 


- support of them, by reason of the fact that the deeds showed Tibbitts’ 


ownership of one hundred and sixty acres of land-at date of entry, : 


and the absent witnesses would only swear to Tibbitts’ ownership of a — 
less quantity of land at a later date, that fact should have been pointed — 
out at the time the affidavit. for continuance was offered, and. objections 
made to the motion on that account. - The fact that sich objection was 
not made, and that the motion was denied, s shows that the pat ties all | 
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| Saar that the time referred. to i in the afidavit was s the date of | Ts 


ae Tibbitts’ entry. 


Movant calls attention to the iat hooks and the tr act Bbbies of your o 


oe office, and insists that those records show that the lands above described Fo 
as being conveyed to Tibbitts contain more than one hundred and sixty = 
acres of land, and that the Departinent should test “the ile of 


the recitals” in the deeds to Tibbitts by those books. 


The jand conveyed to Tibbitts had long prior to that conveyance _ 7 


been patented by the government and had become private property. | 


It may be admitted that the government. plat books show that. the des- . 7 


= ignated subdivisions of the Kansas lands. as originally patented con- | 


- tain one hundred and sixty acres. The plat books, which are made 


out from the field books, show the boundaries and contents of the land. — - 


~ Under section 2396 of the Revised Statutes, each section or subdivision _ _ 
of section the contents whereof have. been returned by the surveyor 


a ae general “shall be held and considered. as containing the exact ‘quantity | a 


expressed in such return.” The surveyor general’s return, as to the 
- quantity of land in a legal sub: -division, is. only considered conclusive. aes, 
_ for the purposes. of the disposition. thereof as public. land (Mason: MS Fut 
Pee Cromwell, 26 L, D., 369). It results that the plat books referred toby ~ 
> the movant as showide the quantity of land held by Tibbitts, are not. 


es =) conclusive evidence i in this case of the een of such lands. at the is ep 


a a ‘date of Tibbitts’s entry. | a Sa Siete Bapasetee 
< Eliminating all considerations of the affidavit for sidindiene: and a 


- the ‘plat books of your office, and leaving the case alone upon the evi- oS 
—*. dence of the deeds showing Tibbitts ownership of the Kansas eet oS 


the proof is not sufficient. - 
- It will be noticed that the deed fre om ‘Girard and wife to Tibbitts con; 
oe veyed “eighty acres more or less” —how much more or how much less. : 
does not. appear. ~The deed to Tibbitts from Mrs. Thomas calls. for. at 


ae eighty acres. So there is no positive proof that Tibbitts was at date — 2 


of entry “seized in fee simple of one hundred and sixty acres of land.” 


As said in the decision under review, the alleged disqualification 


~ must be. shown by “definite, positive proof.” To establish the dis- : 


~ qualification charged, the proof must show that. the entryman owned — 


in fall one hundred and sixty acres of land,‘or more; if the ownership 7 me : 
Soe, ee is of a less quantity, | however much less the. quantity may be, theowner : 
 - is not on that account disqualified, “Mason v. ero on review, ie ig ral 


ay D100. in 
: “The pe offered does not afiematively show the Aisqualifcation _ 


as alleged. 


As snows seen, Tibbitts actually executed his pelinquishmnadt before | 


= ‘Marshall filed his contest affidavit. The relinquishment appears to 


have been given to Murrison in pursuance of a previous promise on. 


Tibbitts’ part, who had been threatened with a contest. While:the 
| qolpamaimen) was s filed three days a after Marshall filed his contest, oats 2 
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: yet it 1s aise that neither Maude nor Tibbitts had. crial Jmowledge [2 
of the contest when the relinquishment was made and acknowledged, | 


or when the same was filed and Murrison’s entry allowed. But Tib- 
-bitts’ relinguishment was evidently the result of his fearg that some 
one would contest his entry; several had threatened to file such a con- 
_ test alleging his disqualifivations, and among them was Marshall. It 
is above shown that Marshall failed to sustain his charge. Counsel for 
movant insists that the filing of the relinquishment was an admission 
of record “of the truth of Marshall’s charge that he, Tibbitts, was the 
owner of 160-acres of land, ” &e., and cites the case of Osborne v. ero, 
11 L. D., 210, which says: : 


The rule that a relinquishment filed. pending a contest i is mueainied to be the result - 
of the contest is founded upon the theory that the entryman by filing the relinquish- 
ment has ailmitted the truth of the charge, but wheu the charge is not sustained no — 
‘such presumption can attach. It has therefore been held that while a relinquish- . 
ment tiled pending a contest is’ presumed to. be the result of the contest, such pre- 
sumption is not conclusive, and upon proof that the relinquishment was not the. 
| ‘result of the contest, the contestant must depend upon his ability to sustain the © 

a ae ‘Mitchell v. Robinson (3 L. Dz , 546); McClellan v Biggerstaff @ L. D., 442). > 


It is above shown that. neither Tibbitts nor Murrison had actual — | 


knowledge of the contest filed by Marshall; and: ‘since the principal — 


ee charge made in the contest affidavit, i. e., Tibbitts? disqualifications, 
~~ was not sustained by the proofs offered, it cannot be presumed that the | 
_ relinquishment was the result of the contest. | | 


_ Finally, the proof. wholly fails. to show that Marshall settled é on the 
land in advance of Murrison. The latter first slept on the land | 
‘November 4, 1893, eleven days. before Tibbitts made entry. Murrison — 
was therefore a settler on the land when the same was. publie land, and 
| continued to oceupy and improve ie 16" is true that he occupied the 
house’ built by ‘Tibbitts, but it was apparently not with the latter’s 


consent, To prevent a contest, Tibbitts promised: Murrisou that he. 


would relinquish the entry, and did so in less. than a month after his 


entry was allowed. If Marshall ever settled on the land, he lost his _ a: 


settlement rights by abandonment, for he had not established his resi-- 
dence on the land at date of hearing—eight months aren) bis. alleged 
settlement. 

Upon due consideration of all that is said in support of the motion © 
for. review, no sufficient eroune: appear for disturbing the decision | 
- complained of. | 
The motion is therefore deuied. — 
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SURVEY-SMALL HOLDING—COMMON BOUNDARY. 


Jo oHN H. Warner. 


. In the survey of a small holding. ‘lain: that has a boulders line i in common w ith an 


adjacent claim, for which mileage has. been charged and allowed, the surveyor. — te 


is only entitled to compensation for such common boundary line when itis actu- 
ally run the second time, and such action appears: from the record to have ‘been 
_hecessary.. . 


. Secretar y Hitchoook to the. Sonmiene of the General Land Office, 
(W. Vv. D,) - — a Rae 1899. oe Aes . “a F, ay 


The Deoatinent ee con sidered the appeal of J ohn H. Walker, pak: 


| . _aty surveyor, from the decision. of your office of November 29, 1898, 
- requiring a re-statement. of his account for surveys of “small holding 


claims” in the Territory of New Mexico under contract No. 298. 7 
This contract was awarded for the survey of possessory claims ae 
ing under the sixteenth section of the act of March 3, 1891 (26 Stat., 
S04), as amended a the act of February 21, 1893. ae Stat., 470), w which 
provides: . - 


. That j in township surveys hereafter to ie) maile i in the Territories of New Mexico, 

Arizona, aud Utah, and in the States of Colorado, Nevada, and Wyoming if it shall 
be made to appear to the satisfaction of the deputy surveyor making such survey 
that any person has, through. himself, his ancestors, grantors, or their lawful suc- 
cessors iu title or possession, been in the continuous, adverse actual bona fide posses- 
sion, residing thereon as his home, (the words underscored being stricken out of the 
original act by the améndatory act of February 21, 1893], of any tract.of land or in 
- connection ‘therewith of other lands, all together not exceeding oue hundred and 
sixty acres insuch township for twenty years next preceding the time of making such 
survey, the deputy surveyor shall recognize. and: establish the lines of. such posses- 
sion and make the subdivision of the adjoining lands in accordance. therewith. 
Such possession shall be accurately defined in’ the ficld-notes of. the. survey and 
delineated on the township plat, with the boundaries and area of the tract as a.sep- 
arate legal subdivision. The deputy surveyor shali réturn with hig survey the name 
or- names of all per sons-so found to be in possession, with a proper description of the 
tract in the possession of each as. shown by the survey, anc the proots furnished. kas . 
him. by such possession. 


“In stating his account for the surveys made under Sasa bonitraot: the 7 


Feria surveyor has charged for the entire ‘mileage of each separate o 
claim, although some of. said boundar 'y lines are identical and common 

to adjoining claims, which he asserts is in accordance with the advice 

| contained 1 in the letter from your office of October 25, 1897. | 


— Your. office rejected said account: and required the dopa re : 


“to restate it upon the ground that to allow payment for the same would 


pe to allow. double compensation for chaining and measuring nee 4 f- 


lines which are identical and common to. adjoining claims. | 
The letter of October 25, 1897, which the deputy surveyor in his 


_ appeal contends atithorized. the statement of the account in the man- 4 . ; 
ner presented; was written in peu to a letter from the SuENeyor: 2 es 
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general requesting a pala upon several questions therein presented, 
among which was the following: | 
- Where the dividing or poundary line of ¢ one claim-is also the seuniaaey of satin: ge 
claim, and is written in the field notes of the deputy surveyor twice, or as a distinct 


| boundary for each claim 1, as is eras required, will said line be ol aa as Reine 
‘been run twice? | 


Yo this inquiry your office, by itter of October 25, 1897, answ ered 
that— | 
Where said jee: as uaa is actually-run and waned in the: ae and said 
action is absolutely necessary in order to determine the boundaries of the claim in 
question, compensation will be allowed for running and marking said line, even | 
thongh the line had previously been marked in connection wil? the boundaries of 
another and adjoining claim. | 7 . 
‘fhe action of your office in requirin e a re- ,-statement of this saeonat 
was not inconsistent with the advice: contained in your said letter of 
October 25, 1897. It is not shown that the common . boundary lines 
between two claims were actually run and marked in the field twice, or 
that said action was absolutely necessary in order to determine the 
boundary of the second claim. If the line for which the charge is 
made was actually run twice, and such action was necessary to deter-— 
mine the boundary of any claim, the deputy : surveyor would. be entitled 
to compensation for mileage of the entire claim, although one of the ~ 


boundaries may be common to an adjoining claim for which mileage had 


_. already been charged and allowed; but no- showing to this effect is 
_Inade in this appeal. The pemicioal ground upon which he bases his 
claim is that proofs on said claims can not be legally obtained at one 
and the same time, so as to survey them at one and the same time, but — 
they must be done at various periods, and such claims can not be sur- — 
' veyed without retracing many of the lines of previously surveyed claims. © 
He further contends that it requires twice the time to write up the field — 
notes in small holding claims, for each separate claim, that it does todo | 
the field work, and the adoption of a line which has been once run and 


marked for one claim asthe boundary of a subsequently surveyed claim, 


_ requires it to be retraced and re-marked, which materially i increases the | 
labor and should not be required without compensation. _ | 
_ Whether the compensation allowed be or be not adequate to the © 

work performed, it is sufficient to say that there is no authority to 


allow mileage for running the same line twice unless it was actually 


run a second time and was necessary, which does not appear from this 
record. | | a 
The ioe eae of. your office is affirmed. 
12781—voL 28——13 © 


194 DBOISTONS EBLATING TO THE PUBLIC LANDS. 
; _RESERVOIR SITE-WITHDRAWAL--ACT OF MARCH 8, 1891. | i 
| | | | CARES Hmpr. | | | 
| Under the Aa of March 3, 1891, die Secretary of the Interior has auttiody to ilecise! 


- from reservation any portion of the lands selected for reservoir purposes under 
the act of October 2, 1888, and the acts amendatory thereof, if it is made to— 


appear that such land is not. ectually: neceSery: for the a for which said ; a 


_ reser vation was made. . 


: Reoratad: Hiteheock to the Generates of the Cae Land Office, | 
(W. V. D.) — | Mareh 9, oh . (BE. FB.) 


~The ecemces is in receipt of your i6ttar of Deane 23, 1898, : : i 


with accompanying papers. relative to the petition of Carls Hildt to 


- have lots 1, 2, 3.and 4, Sec. 8, T. 14 N., RB. 5 E., Salt. Lake Meridian, 4 - 


withdrawn from reservation, and that he be allowed to make homestead | 

- entry of said tract. : ae Soe ie 
_ These lots were reserved for reservoir purposes as the Bear lake sae | 

ervoir site No. 1, Utah-Idaho, under the act of October 2, 1888 (25 Stat., — 

—-605,. 526), makeing an appropriation for the selection and survey of sites 

for reservoir purposes, which contained the following provision : 2: 


And all the lands which may hereafter be dcaimnated: or selected by sacl United = 


Gg States surveys for sites for reservoirs, ditches or canals for irrigation purposes and 
. all the lands made susceptible of irrigation by such reservoirs, ditches or canals are 


from this time henceforth hereby reserved. from. sale as the property of the United © 
- States, and shall not be subject after the passage of this act, to Pentry 8 settlement. or 
| occupation until further provided by law. : a 
"The act of August 30, 1890 (26 Stat., 371, 391), peal cormichee 
said act .of October 2, 1888, as provided for the withdrawal of the pub-_ 


_ lie lands from entry, occupation. and settlement, and provided that— — ne 


all entries made or claims initiated i in good faith and valid but for said-act, shall be 
ee recognized and may be perfected i in the same mauner as if said law had not been > 


enacted. | Except that reservoir sites heretofore located or selected shall remain 
S segregated and reserved from entry or. settlement as provided by said act, until 


otherwise: provided. by law, and reservoir sites. hereafter located. or selected on pub- 


dic lands: shall i in. like manner be ToBoryed from the date of co location or selection 
thereof. | . a Ha ~ os eoge 4 


7 By: the. sevenieentl section of the act of March 8, 1891. (26 ‘ak. a 
1095), it was provided: that the reservoir sites located and selected, oe | 


to be located and selected, under said acts— ; 


chal be restr icted to and shall contain only so ‘much land as is ‘agtually necessary 


for the coustruction and inaintenance of reservoirs, excluding as far as practicable oi 


lands occupied by actual settlers at the date of the location of said reser voirs, 


The petitioner shows by his. corroborated ‘affidavit that he settled : 
upon this land during the month of April, 1889, and. that his settle-. 


"ment and residence upon said tract has been continuous from that time 


to the present. 


While the. reservoir site embracing the land settled upon by Hildt a | 
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was not designated: or selected for reservoir purposes until J uly, 1889, 

it took effect from the date of the act of October 2, 1888, under alice 
_ the selection was made, and no relief is afforded to Hildt indai the act: 
of August 30,1890, But there is ample authority, under the act of: 
March 3, 1891, ,in the Secretary of the Interior, to release from reserva- 


tion any portion of the lands selected for reservoir purposes under the 


“several acts if it shall be made to appear that any lands so selected are — 
not actually necessary for the purposes for wpied sald pevenyauon wae . 


made, . | 
This petition. was s réferred to the Director of the Gesell sien 
who, by letter of J anuary 19, 1899, reported thereon as follows:. 


The tract of land: involved is so small, as compared with the area of land which’ 
may be flooded by the construction of a reservoir, that it-does not seem desirable to 
withhold from Hildt the privileges shared by others. It does not seem to me neces-_ 
sary to retain this particular land, and I beg to suggest that it: be released from 
reservation, retaining, if permitted by law, the flowage right to the height: of 
approximately 10 feet above the present ordinary lake level. From general knowl- 
edge of the conditions it does not seem desirable to incur the be ae of a special 


survey. 


In view of the fdomen ister of ‘ie Director of the Geological , 
Survey, and it appearing that the petitioner has settled upon and 
improved said tract in ignorance of the reservation for reservoir pur- 
_ poses and has continued. to reside upon and improve said land since 
the date of his settlement, it is hereby ordered that said lots 1, 2,3 and 
4of Sec. 8, T.14 N.,R.5 B.,§ Salt Lake } Meridian, be released from said 
| roseiv ation, and that the Director of the Geological Survey be notified 
of this action. 7 
- The ‘application of Guile Hildt to make homestead entry of said | 
tracts will be received if no > other objection appears oes the grant- 
ing of the same. . 
SCHOOL INDEMNITY SELECLIONS—FOREST RESERVATION. 
: CIRCULAR, | | 


Commissioner Hermann to re gusters and receivers, M arch td 1899. 


‘The following regulations are hereby prescribed under Sec. 2275 of - 
the Revised Statutes, as amended by the act of February 28, 1891 
.(26 Stats., 796), in pursuance of the decision of the Secretary of the | 
Interior, dated January 3, 1899, in the case of the eee of California 
(28 L. D., 57), to wit: 
1. Applications for indamulty aCe in lieu of. séhool sections sixteen 
and thirty-six. which have been’ embraced, after survey, within the 
- poundaries of a forest reservation, must seeienats by specified legat 
subdivisions the lands in lieu of which indemnity is desired. The mere 
designation of forty, eighty, or other number of acres, will not be 

accepted as a sufficient description. | 
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7 2. ‘The Sine ail be required. to file with een list of aeleetions a ‘ 
relinquishment to the United States, by. the officer or officers charged et 


Pe with the care and disposal of such State lands, of all its right and title 


in and to the lands designated as bases; and also a certificate by such 


officer or officers that the State has not encumbered, sold or disposed 
of, nor agreed. to encumber, sell or dispose of, any of the said lands, 
and that none of them are in possession of any third party under any 
law or permission of the State: . 

3, The said relinquishment: must. be executed, acknowledged and 
recorded in the same manner aS conveyances of real property are 
| required to be executed, acknowledged and recorded by the laws of the 
State; and therewith must be filed a certificate by the recorder of deeds 
or official custodian of the records of transfers of real estate in the © 
proper county, that no instrument purporting to convey or in aby way 
encumber the title-to any of said land is on file or of record in his office. 


4, All applications pending at date of the receipt hereof by the . | 
respective local land offices must. be made to conform to the foregoing 


requirements, and for that “purpose a reasonable time will be allowed 
for amendment. © ee | Rae 
_ Approved, 
| THOS. Ryan, | = 
Acting Seorctary, | 
SINNEYT | V Crunk. 


— "Motion for review of departmental decision of J: anuary 13, 1808, 28 | 
— L. D., 20, denied by Acting gs he? March 11, 1899., | 


| INDIAN, LANDS—CONTEST—SUSPENDED ALLOTMENT. 
BRADLEY UV, ‘Lemieux ET AL. 


ia A neseure will not be igndared to. ascertain alleged ucbilamieuE eights. eunined on 
land embraced within a suspended Indian allotment, where, prior to the alleged “ 
settlement, the allotment was allowed and the order of suspension made. 


Acting Secretary fiyan to the Commissioner of the General Land Office, - 
(W. Y. D.) : ‘Mareh 11, 1899, — (W. M. W.) 


Albert Bradley has appealed from your office decision of October 29, 
1898, rejecting his application for a hearing for the purpose of deter- 
mining his right to make homestead entry for the E. 4 of the SE. 4 of 
Sec. 10, and the W. 4 of the SW. 4 of Sec. 1, ‘T. 151 ‘N., Rk, 29 W., : 
Duluth, Minnesota, land district. ue 
On. Ateast 24, 1898, said Bradley filed i in the ical office his corrobo- 

rated affidavit, alleging that on April 20, 1896, he— - ee 
| ‘commenced settlement on. the E. 4+ SE, 4, section 10, andl aie w. Pe SW. a section | 


11, Twp. 151 N., R. 29 W., with a view to pe chats the same under the homestead . 
laws of the United States. . ; 
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That he fumed intely prosecuted said settlement by éesciin gon a said land a habit- 


. able and sufficient log house, which; when: completed, he furnished with all neces- — 


sary housekeeping and cooking utensils and established his actual residence therein. 


That he has ever since maintained his actual and continuous residence i in said house ss 
on gaid land and has cleared about two acres of said land, and raised crops thereon ae 
~ each season: since his said settlement. 


_. That at the time of his said settlement there were no improvements of any char- 
acter on said land, nor were there: any indications whatever that any person.claimed, 
or had ever claimed, the same. That the plat of the survey of said township had 
not been filed iu this office and he had no means of knowing, and did not know, that 
any appr opriation of said tract, or any part thereof, had been att empted by any one. 

That as now appears by the records of this office, the 8. 4 of the SE. 4.0f said sec- | 


tion 10 is covered by the Indian allotment: No. 329 of one. John Lemieax and the | 


N. $ of the SE. 4 of said section 10 has thereon the tndian alloument of one Peter 
Lemieux for his minor child Paul Lemieux. _ : 
| And in this behalf affiant says that said allotments are, and each of them j is, frand- | 
ulent and void for the reason that said J ohn Lemieux never made or caused to be 


. made, any improvements of any nature or character on said tract covered by his- i 


said allotment, and said Peter Lemieux never settled and resided upon an allotment 
claim of his own, as.a-basis for asserting any allotment for his minor child. 


‘He prays that a hearing may be ordered at which he may be allowed _ 
to prove the allegations of his affilavit, | 


with a view tothe cancellation of said allotments ou: 829 and S71 and ie allow- _ 
cance of his homestead eutry pursuant to his said settlement on said land. . 


The register and receiver forwarded Bradley’s showing to your office, ae 


and. on October 29, 1898, your. office considered and. disposed of it as 

follows: Hs Se 4, he ne oe 
However, as allosment applications Nos. 329 and 371, which cover a » part of the — 

- land claimed by Bradley, were suspended by the Soorebns y of the Interior on Decem- - 

ber 2, 1895, and as Bradley does not claim settlement prior to the dates of the allot- : 

_ Inents, which were filed in 1894, and as his application for a hearing was made sub-— 

sequent -to the date of the order suspending the said ees his. said appli cation 
for a heariug is dismissed. : 7 


7 Bradley appeals, 
In Willam J. Cowling (27 ‘te D, 564 i it was held that J (syllabus): 
Land included i in a suspended Indi an allotment i is not open to purchase under the | 
timber land law; nor will a contest against said . allovment, filed APEC ENEMY to the eee 
_ order of suspension be entertained. ; 
~The land involved in said case was diieded: & fe valuable sy for: | 
| the timber. In the case at bar it is sought to lay the foundation for a 


“homestead entry covering land procomepy valuable. for ‘agricultural a | 
purposes. 


In the appeal iti isin effect conceded that a contestant who is aseert: 
ing a claim based op. other grounds that a settlement right, might. 


be denied the right to contest said allotment under the order of the — 


Department generally suspending all allotments in the Duluth land - 
district... But it is contended that because Bradley is asserting a claim 


as a bona fide settler on the land in question his case should be made ee 


an exception to the general rule. 
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- The suspension of the allotments here in question was sasentiaile 7 
” Bie jnitiation of proceedings against them on the part of the govern. 
ment. The alleged settlement claim of Bradley dates from April, 1896, 
_ which was long after the allotments sought to oe contested were filed, 
- and after they were suspended. | 
The matter of settlement upon land embraced i in an Indian Aijiment 
: similar to those involved herein, was before the Department and 
| ‘thoroughly considered in the case of William Kalmbach, 26 L. D., 207. 
_ In that case the applicant to contest the allotment. ailseed settlement 


_ prior to the time the allotment was. filed. Your office dismissed the __ 


‘application to contest the same, as in | this case, and upon appeal It 1 was 


7 - held ( syllabus): 


In proceedings by the ‘povernment to determine. whether an application by an 

- Indian to select certain tracts as.an allotment shall be allowed, a stranger to the | 
record, alleging prior settlement rights, will not be heard to set ap his claim, but 

moust await the disposition of the pending action: se 


In this class of cases, if the right of contest should be denied a con- 

—testant who alleges prior ‘settlement upon the land involved, there cer- 

tainly would be equal, if not. stronger, reason for denyin g the right to — 
— one who alleges settlement after the pune and Se ea of ane allot- 

_ ment claim. . og Phe 
‘Tt follows that there was no error it the a enon of your office i in dis. 
. missing Bradley’ s pean to. contest the Indian allotment claims 3 in 

question. | | | | 
ene decision appealed from is accordingly sffirmed. 


JARED v. Banvas. 


7 Motion for review of departmental decision of Noveuber- Ul, , 1899, | | 7 
27 L. D., 597, denied by pone Sa Ryan. March H, 1899. | 


: ‘HOMESTEAD SEUTUER—DISQUATATICATION—OWNERSHIP | OF LAND. 
/GouRLEY v. CouNTRYMAN (On Review). | 


The fact that a settler is not disqualified as on. sits a by the seven of pad a 
at the date of his settlement, will not relieve him from the operative effect of 
‘the statutory inhibition, if he subsequently becomes the owner in fee simple of . 
one hundred and sixty acres while his rig ghts,-as against an. adverse claimant, 

. are dependent upon the maintenance of his status as a qualified settler. | 


a wetieg Secretary Ryan to the Commissioner of the Gener al Land Office, | 
” (W. V. D.) — = Mareh 11, 1899. 0 ee a (iE. L, B.) 


| ‘Counsel for Wallan’ Gourley have ea a review of departmental : 7 
decision of December 21, 1898 (27 L. D., 702), involving the N, 4 of the 
NW. fof Sec. 28,7. 11 N., R.3 W., Oklahoma land district, Oklahoma. 


DECISIONS RELATING TO THE PUBLIC LANDS. = 199 


In said decision the action of your office dismissing Gourley’s contest 
against the entry of George W. Countryman for said land was affirmed. 
- The contest alleged prior settlement by Gourley and that the entry 
of Countryman. was made in collusion with one nes for the purpose — 
of acquiring Gourley’s improvements. 
~ Countryman’s entry was made. upon the vellar olahniont of Pence 
July 26, 1895. The entry of Pence was made February 14, 1896, in the’ 
exercise of a preference right awarded him for. a snecesetul Conia: 
against a former entry by Gourley. At the time Pence relinquished. 
and Countryman made entry (July 26, 1895), Gourley, the movant 
herein, was still occupying the tract in controversy, not having removed | 
therefrom after the cancellation as the result of the contest of Pence. 
It was such settlement by him that he relied on to sustain his claun 
against the entry of Countryman. © 

It -was shown in evidence and adinitted by Gourley that he made | 
final proof and received final certificate for one hundred and sixty 
acres of land in South Dakota on August 14, 1895, while the land in 
controversy was covered by the entry of Countryman and while Gour- 
ley was claiming settlement thereon. — 

In the decision complained of the Department held that— : | 

_ At the instant Gourley reccived his final certificate, the superior right of Acuity: - 


man attached by reason of his cntry, which was no longer assailed by the claim of 
a qualified settler. 


- Counsel in their motion agsail this sonclian of law and insist— | 


' 1st. That the holder of a final certificate is not such an owner in fee. - 


simple as is contemplated by the act of May 2, 1890 (26 Stat., 81), and 


and, That the acquisition of one hundred and sixty acres of land -— 


after settlement has peer initiated, does not, under said act, osc 
the settler. _ | 
In the decision sought to be oR it was said: 

At common’ law, the owner in fee simple of land was snch an owner as had full 


disposal of the title during his lifetime and moe whose death the pbgornte: title 
descended to his heirs,— 


and that under the decisions of this Department and of the supreme 
court, lands.embraced in a final certificate of entry were. subject to 
alienation, and upon the death of the holder of the certificate 
- descended to his heirs, and that consequently such an ownership came 
within the purview of the statute and disqualified the owner from 
entry of lands in Oklahoma, 

While not disputing the right of Alieancom, Cine! insist that until ' 
patent is issued the fee remains in the government. The legal title 
does remain in the government until patent issues; but, if the entry- 
man has coniplied with the law and received final certificate, he is the 
equitable owner of the land and the government holds the legal title in 
trust for him. The government can not thereafter dispose of the land, - 
but the entryman can. It is true that while the legal title remains in | 
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‘the government the land department possesses the power and author- o%, 


ity to inquire whether the law has been. complied with and the final 


certificate rightfully issued, and, after due notice and hearing, to 


‘cancel the certificate if wrongfally obtained or issued. After patent | 
issues the courts possess similar power and ‘authority, and yet it has ~ 
never been suggested that this prevents a patentee from being seized 
- In fee simple within the’ meaning of the statute now under considera: 
tion. : 

_ In the briet submitted with the motion it is very strongly insisted, 
in effect, that if it should be conceded that the holder.of a final certifi- 


7 cate is such an owner of land as coutemplated by the act, it must be 


shown that he was such an owner at the date of initiating his settle- 
- ment, and that the subsequent acquisition of a hundred : and sixty acres 
of Jand would not disqualify him. In support of this, counsel rely — 
| upon. the language of the act, as follows: . ae 


| And no person who shall at the time be deisen in foe simple of” one. iaaidicd and 


| = sixty acres of land in any state or territory shall heres tier, be entitled to enter Jand | 
- in said terr ‘itory of Oklahoma. . : | ; 


- They contend. that the phrase, “i at the time,’ ar to the initiation 


| se of the settlement, and if the settler is qualified at that instant, es _ 
: demands ¢ of the law, in this respect, are satisfied. = ae 
There. is, perhaps, nothing better settled by. adjudicated pecsdaiits i 


‘than that settlement under the act of May. 14, 1880, to be effectual aS 7 
: against an. adverse claimant, must be continuous. ita = is ineapied. 


or discontinued, the adverse claim attaches, 


The rule is uniform and unbroken that in all cases of aethionoat or viliee when 


the claimant is disqualified he can acquire uo rights by either until after the dis- 


qualification is removed. If: during the time the disqualification exists, a claim, 


. whether by settlement or filing, is initiated by a competent claimant to the. land na 


claimed by the person disqnalified, ‘the initiation of such claim defeats the right of 
the disqualified claimant, . (Bennett U Nuckolls, 2 21, D. , page 261 of decision. yo 


Ifa claim initiated during the settlement of a disqualified settler = 


will prevail, it can not be seriously contended that a claim previously 
initiated and. still continuing at. the time the disability attaches, will | 
not, as well, prevail over that of the disqualified claimant. Gourley’s. 
settlement claim could not attach prior to July 26, 1895, because prior 
thereto the land. was embraced in. the entry of Pence, and Gourley’s — 
continuance thereon was but a naked trespass upon the rights of Pence. 
Within a month after the entry of Countryman, whatever rights Gour- 
ley had under his claimed settlement ceased by reason of his disquali- 
fication attaching by. reason. of his ownership of the land in South 
Dakota. | : 
: It is alleged in the motion. that the Department shied in findin g that 
there was no evidence introduced sustaining the charge of. conspiracy -- 


. between. Pence and Countryman. ‘This allegation of error is not sus- 


tained by the record, which shows an entire absence of ony, such evi: a 
dence or any attempt to produce Ib. | ae : 
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“here: being nothing in the motion calling for a reversal « or Stee. : 


: interference with the decision sought. to be reviewed, the motion iS 


denied: ang herewith ee for the files of: Our office, « - 


REPAY MENT-—-MORTGAGEE—ASSIGNER,. 
Conon TITLE, INSURANCE AND TRUST Oo. 


The assignee of a mortga age 1s entitled to repayment, Ww here an. entry | is erroneously | 
_. allowed and prior to its cancellation the land is mortgaged and the mortg gage 
assigned, and after cancellation. the mortgage is foreclosed and a sheriff’s deed 

— secured; but the assignee in such case should relinquish all claim to the land | 
before repayment is allowed. 


: vee Se oretary ‘ye Ra yan to the Commissioner of ‘the General pia Office, - 
OW ND.) — March 11, 1899. 7 (C0. 5.G.) 


_ This is an ical by the Commonweal th Title, Tagaeanee and Trust — 
Company; of Philadelphia, Pennsylvania, from your offive decision of | 
October 27, 1897, denying its application for repayment. of the pur-— 

chase money paid. by Amanda. ee on the E. a of the SE. 4 of Sec. 


21, and the NE. 4 of the NE. 4 of Sec. 28, being a part of her cash 


‘enteg No. 4096 for the E. 4 of the SH. 4 of See. 21, and the N. 4-of the. 
NE. 4 4 of Sec, 28, T. 20 E., RB. 5 E., Heleds land district, Montana. - 
The facts as to. this entry are set forth in departmental decision.of — 
- April 5, 1894 (18 L. D., 352), in the case of said. Amanda Cormack, from: 
~ which it appears that she made settlement. ou the land embraced in - 
her entry, October 25, 1888, and continued to reside thereon until 


April 30,1890, when she made final proof.. Her proof was or ee 


“May 9, 1890, and final-receipt and certificate issued to her. — 


_ January 8, 1890, the township embracing the land in question was 2 . 


selected. aiid: recommended for reservoir purposes, and July 8, 1890, 
your office advised the local office of that fact. a 
“May 10, 1890, Cormack. obtained a loan of three panded: glint a 
from the Nowtiweetert Guaranty Loan Company, of Minneapolis, 1 Min: 
-nesota, and as security. therefor executed and delivered to the company — 
a iorteage deed upon the land embraced in her entry. J une 9, 1890, 
the said company assigned this mortgage to. the Commonwealth Title, 
Insurance and Trust Company aforesaid. . 
January 9, 1891, your office informed the local. office 
that the land in question with other lands, was reserved for the Box Elder reserva-_ 


tion system, and that the preparpuon cash entry OF Cormack | was therefore nolds for 
- eancellation as illegal. | Z : 


Cormack appealed, and the Northwestern Guaranty, Loan Company 4.7 


filed a petition praying 


that a time and place be: fixed for au hearing on this petition, and that your petitioner 
and the said Amanda Cormack as well, may be granted an opportunity to show 
cause why the entry of the said Amanda Cormack may not be canceled. 
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oer the decision referred to it was, held that, as the selection of the 


land in question was made in conformity with the acts of Congress, 


the Department was “without authority to grant the relief demanded 
_ by Cormack, or to. order the hearing pétitioned for by the Northwest- 
ern Guaranty Loan Company.” Your office decision of January 9, 
1891, with certain modifications as to the description of the land, wie 
accouaaly affirmed. 

‘August 16, 1894, your office canceled the part of Cormack’s s entry 
in conflict with the Box Elder reservation system. : 

April 29, 1896, in a suit brought. by the Commonwealth Title, Insur- 
ance and Trust Company against Amanda Cormack, for the foreclo- 
sure of said mortgage, the district court for Cascade county, Minnesota, 
the county in which the land is situated, rendered a decree directing 
that said land should be sold to satisfy said mortgage indebtedness. 
“In accordance with this decree the land was sold, the said company 
- becoming the purchaser and receiving a sherift’s eed for the land. 
‘The Commonwealth Title, Insurance and Trust Company now applies 
- for repayment as the assignee of Amanda Cormack. Section two of 
the act of June 16, 1880 (21 Stat., 287), is as follows: oo 


In all cases where homestead or timber- culture Or desert-land entries or ‘other 
entries of publie lands have heretofore or shall hereafter be. canceled for conflict, 
or where from any cause: the entry has been. erroneously allowed and can not be 
confirmed, the Secretary of the Interior shall cause to be repaid to the person who 
made such entry, or to his heirs or assignees, the fees and ‘commissions, amount. of - 


2 - purchase money and excess paid upon the same, upon the surrender of the dupli- 


- eate receipt and the execution of a proper relinquishment_ of all claims to said land, © 


_ whenever such entry shall: have been duly. canceled by the Commissioner of the 


. General Land Office. 
~ Your office denied the eel aes apoleatiou on the ground that 


said company is not an assignee within the meaning of the repayment 


a statute, because it took title to the land covered. by. Cormack’s entry 
after the cancellation of said entry. This ruling is. based upon that 


| : portion of departmental circular of August 6, 1880, which declares that — 


those persons are assignees, within the meaning of the statutes, authorizing the 
repayment of purchase money, who purchase the land after the entries thereof are 
completed, and take assignments of the title under such entries prior to. complete 
cancellation thereof. 


It is also held by your office that the nabeLeaEe deed given by Cor- 
mack created. merely a lien on the land, and that the mortgagee 
therefore is not an assignee of the entryman. 

In departmental decision of April 5, 1894, supra, it was held that the 
selection of the land in question for reservoir purposes was controlled 
_ by the act of October 2, 1888 (25 Stat., 526), and that under said. act -_ 
—. such selection operated retrospectively to reserve the land from entry, — 
settlement and occupation from the date of the act. As Cormack did 


not make settlement until October 25, 1888, and as the selection of the 7 


7 land for reservoir purposes operated to withhold it from entry, settle- | 
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ment and occupation from the time when the act was passed (October 


2, 1888), and thereby avoided Cormack’s. subsequent settlement and = 


entry, it seems to have been held that her entry was erroneously - 
allowed and could not be confirmed, and it was therefore canceled. 
The case is thus one in which amet is authorized by the statute, 
the only question being as to whether the company making application 
therefor is.an assignee within its terms. 

The facts in the case of California Mortgage, Loan and Trust Co. (on 
review), 26.L. D., 425, are similar to those in the case under considera- 
tion. In that case William B. Stewart’s’ pre-emption cash entry was 
canceled because the land covered thereby had been, by executive | 
order, reserved from entry for the benefit of the Mission Indians. 
Prior to the cancellation of his entry the California Mortgage, Loan 
and Trust Company had loaned Stewart one thousand dollars, taking 
' @ mortgage upon the land embraced in said entry to secure payment. | 
After cancellation of his entry in furtherance of the mortgage, Stewart 
gave to the company a deed to the land and an assignment of his claim 
against the United States for repayment of the purchase money: In 

roee decision the Department. concluded as follows: 


It is believed that the California Mortgage, Loan and Trust Company is such an 
assignee. If it be conceded that a mortgagee is not an assignee within the meaning | 
of this statute, and that the right of repayment is restricted to assignees of the land 
and does. not extend td assignees of ouly the claim for money paid; and if it be 
conceded -that the right of repayment is acquired by an assignee whose interest in 
the land is not obtained until after the cancellation of the entry, it does not follow 


| : that the claim of this company should be denied. Inasmuch as the deed executed 


by Stewart. to the company in 1894 grew out of and was the consummation of the 
- mortgage transaction, it should be treated as giving additional effect to the mort- 
gage, which antedated the cancellation of the entry, and as converting the mortgage 
— lien into a claim to the land itself in so far as. Stewart or any : aeuEDeE of his could 
have such a claim after cancellation of the entry. 


In the case. at bar Cormack obtained the pans ota executed and 
delivered the mortgage deed as security therefor to the Northwestern 
Guaranty Loan Company, after the entry and prior to its cancellation. 
By assignment of the mortgage the Commonwealth Title, Insurance | 
and Trust Company succeeded to the rights of the Northwestern com- 
pany, and this was also effected prior to the cancellation of Cormack’s 
entry. The foreclosure of the mortgage and the delivery of the sheriff’s 
deed, “crew out of and were the consummation of the mortgage trans- 
action.” The mortgage lien thus ripened into a claim to the land 
itself—a claim initiated prior to the cancellation of Cormack’s entry. 
It-is apparent that, had there been no failure of government title, the 
land, under the foreclosure, would have gone to the Commonwealth 
company. as assignee. Said Peon e nen therefore entitled to repay- 
ment in this case. | 

The repayment statute requires, unefors sittelianss money 1s spat: the 
_ “surrender of the duplicate receipt and the execution of a proper relin- 
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quishment of all claims to the land: m “The duplicate receipt accompa: 
nies the papers in this case, as well as a properly authenticated abstract - 
of title, but there does not seem to have been a relinquishment: from 
the Commonwealth Title, Tnsurance and Trust pCombeny of a claim to : 
the land. os 7 7 

Your office decision is nee) pero: inal upon firther compliance | 


| by the said company with the law as herein indicated, repayment will 


be allowed for that part of the land embraced in Amanda Cormack’s 
entry which was made ineffectual by the reservation 1 for reservoir ‘par: oy 
poses. : i 6% he 3 


SOLDIERS’ ADDITIONAL HOMESTEAD—ACT OF JUNE 215, 1880. 
| | JouHN M, RANKIN. | 


Section 2, act of Jnne 15, 1880, is a part of the homestead laws, and provides. a - 
method of consummating title under that class of homestead entries which 
comes within its provisions. The privilege thus accorded, and the title obtained | 
thereunder, rest upon and have their inception in the original homestead entry, 
which is feiaed in the higher and perfected title obtained. by pom pamice with 
the provisions of said section. : 

By a purchase under section 2, act of June 15, 1880, of land. entered under a.soldicrs’ 

. certificate of additional right, the original entry is mer ged i in the perfected title 
secured under said act, the certificate of right is thereby satisfied, and the cer- 
tified right of the soldier exhausted. ; | | 

The case of Johu H. Howell, 24, L. D., 35, overruled. : 


: “Acting g Secretar, yo Ryan to the Commissioner of the General Land Office, 
7 cw. Vv. D.) 7 — March 15, 1899. a . 


John M. Rankin appeals from your office decision of June 2, 1898, 
denying his application of January 18, 1898, fora recertification in 
his own name of the certificate of soldiers’ additional homestead right 
issued July 18,1878, to George W. J. Nationis, based upon service in 
the Missouri Home Guar ds during the war of the rebellion. __ Pa 

‘There is no controversy as to the facts: Later in the year of ‘ts 


i. issuance the certificate was. transferred to Maletna C, Haws, who made é = 


homestead entry. thereunder at the Los Angeles, California, local office. 


-—- August 6, 1884, your office referring to the case of Wilson Miller et al. 
(6 Os Ll. O., 190), held said entry to be illegal because based upon serv- 
ice in the. Missouri Home Guards, and allowed Mrs. Haws sixty days. 
within which to show cause why the homestead entry should not be 


-. canceled, or to initiate proceedings to obtain title under section two of . 
the act of June 15, 1880 (21 Stat., 237). The action taken in similar _ 
instances is farther shown in the case of. William French (2 1. D., 238). 

Mrs. Haws elected to comply, : and did comply, with the provisions of _ 

_ said section two and the land-was patented to her accordingly, June 
= 12, 1885. After she had met the requirements of said section the home- 

stead entry made under. the Nations certificate was formally canceled 

| er the records and- a notation oe such cancellation, with the remark oe: 
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“serip unauthorized,” was written across the face of the certificate, — 
which was further defaced by the drawing of. red lines through the 
testimonium and signature of the Commissioner. The certificate was 
not returned to Mrs. Iaws but was retained in its obliterated condition 
in the files of the General Land Office, amon g the entry papers. Jan- — 
uary 10, 1898, Mrs. Haws, who was asserting ownership of. the certifi-. 
-eate and of the right to make entry therein certified, assigned the same 
to Rankin. Mrs. Haws - was nersel!, a bona fide Ree for valne of 

the certificate. 

Your office decision is in the fom of % a letter to einidn cl ‘hold, or - 
at least suggests: - : 

1st. That the certificate was. asaed on account of service in the 
Missouri Homé Guards and was therefore void ab initio for want of 
authority in your office to issue the same, so that there \ was hever any- 
thing to assign ; 

2nd. That at the time of his purchase Rankin had knowledge of the 


notation upon and defacing of the certificate and therefore was not an 


_. innocent: purchaser thereof, even if the person from whom he bought 
was an innocent purchaser; and 
3rd. That said homestead entry became merged - into the title obtained 
by Mrs. Haws under séction two of the act of June 15, 1880, of which 
_it formed the basis, and therefore the certificate with whieh Stich entry — 
was obtained was satisfied, and the right therein certified was exhausted, | 
_ before the passage of the aet of August 18, 1894 (28 Stat., 397), So that 
no certificate remained upon menich the confirmatory pEomone of that. 
-act could operate. 
That act: provides, among other things: 


That all soldiers’ additional homestend certificates harobotone ‘issued aatiee the 
rules and regulations of the General Land Office under section twenty-three hun- 


dred and six of the Revised Statutes of the United States, or in pursuance of the 


decisions or instructions of the Secretary of the Interior, of. date. March tenth, 
- @ighteen hundred -and seventy- -sevel, or any subsequent decisions or instructions of 

. the Secretary of the Interior or the Commissioner of the General Land Office, shall — 
be, and are hereby, declared to be valid, notwithstanding any attempted sale or 
transfer thereof; and where such certificates have been or may hereafter be sold 
or transferred, such sale or transfer shall not be regarded as invalidating the right, 
but the same shall be good and valid in the hands of bona fide purchasers for value. . 


The third paragraph of instructions under the foregoing act, issued 
October 16, 1894 (19 L. D.,; 302), provides: 


To enable assignees of these ccrtificates to exercise in their own names the right 
of entry confirmed by this statute, it is directed that the certificate itself shall, in 
each instance, prior to any entry by the assignee, be presented to this office for 
examination and additional certification covering the fact of assignment. Holders’ 
of such certificates desiring to exercise a right of entry in their own names, must 
file such certificates in this office, together with satisfactory proof of ownership and 


_of bona fide purchase for value. If, upon examination, the proof so filed is satisfac- 


' tory, an additional certificate will be attached to the original authorizing the loca- 
tion thereof, or entry of land therewith, in the name of the assignee or his assigns. 
: You will allow no entries in tlie names of, assignees exoeRh upon presentation of such 
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additional ‘Gantipeates issued by. figs office. When aioli additional: certificates are 


. presented, you will issue ‘homestead papers and the final certiticate. and receipt, in 


. the name of the cri referring tu hira j in said. papers as the oe assignee of oe | 
soldier. a ; | 


poreaeane said legislation and instructions, it was said, in 1 the. case | 
of John M. Rankin (26 L. D,, 555): 


Under the said act and circular, all that a: holder of one of these certificates i is 
required to show to obtain an additional certifi cation in his own name as assignee, 
is that he is a bona fide purchaser thereof for value. | | 
. The construction of this act. has heretofore received. Bonnidsenien in several | 
| departmental decisions, and property rights have attached thereunder to such an 


- . extent as to forbid a re-examination of the conclusion. announced in those decisions. 


The rulings have been that the act is remedial in character; that the. purpose of 
Congress was to make valid and effective. these certificates of soldiers’ additional 


| homestead rights when held by bona fide purchasers for value, irrespective of any. 


irregularity in their procurement, and notwithstanding the then existing depart-_— 
- mental rulings did not recognize transfers or sales thereof; and that. one who, relying 
upon the action of your office in issuing the, certificate, has made purchase thereof in’ 
good faith and for value, comes within the protection of the act, (John M. Rankin, 
on re-review, 21 L. D., 404; Henry N. Copp, 23 L. D., 123; John H. Howell; 2 24 
iL. D., 35; Robords v. Daley: et al, ibid., 291.) | 
Under this interpretation of the act, ae the original sortitewtion Was impr ovi- 

deut or nuauthorized, the burden of the injury and loss must be borne by the govern; - 
ment whose agents committed the mistake, if the certificate 1s in the hands of.a bona 
fide purchaser for value who purchased upon the assumption that the certificate was 
lawfully issued. 


Mrs. Haws being a bona fide purchaser for value of the centifidate: 
the views thus expressed eliminate every question as to the suggested 
irregularity or invalidity in its issuance. 
If the certificate was not satisfied and the right therein certified was 
not exhausted by the action taken by Mrs. Haws, in perfecting or ob- _ 

taining title under the act of June 15, 1880, Rankin’s knowledge of 
the notation upon and defacing of the certificate i is not material. The 
action of your office in attempting to revoke the certificate did not 
take from Mrs. Haws her status as a bona fide purchaser for value, and 
could not prevent Congress from subsequently recognizing and validat- 
ing her claim. If the certificate was not satisfied and the right therein 
_ certified - exhausted before the passage of the act of August 18, 1894, , 
that act made the certificate and: certified right a claim in her fonds . 


_ which she. could lawfully sell, and which Rankin could therefore law- 


“fully bry, irrespective of his knowledge of the element. of irregwarity ; 
or invalidity in the original issuance of the certificate. = | 

The real question, therefore, is whether the title obtained by Mrs. 
Haws under the act of 1880, satisfied the certificate and exhausted 
the right therein certified. If so, Rankin was necessarily char ged 
swith notice thereot at the time of his muceliare and a took noth- | 


ing by it. 


_ Section two of the act of 7 ue 15, 1880, is as follows: 


_. . That persons who have heretofore under any of the homestead laws Stored inads : 
properly subject to such ae or: " persons: to: whom the right of those having SO 
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anterad for homesteads may have. pean attohipted t i. ie transferred. by bona fide 
_ instrument in writing, may entitle themselves to said’ lands by paying the Govern- 
ment price therefor, and in no case less than one dollar and twenty- -five cents per 
acre, and the amount heretofore paid the Government upon said lands shall be: taken: 
as part payment-of said price: Provided, This shall.in nowise interfere with the - 
tights or claims of others who- may have subsequently: entered ance lands under the 
homestead laws. a 


The privilege conferred ‘og this section is restricted to those who had 
theretofore made homestead entry of lands properly subject. thereto 
and to their transferees, and this privilege consists of an opportunity 
or right on the part of the entryman or his transferee to entitle him- 
self to the lands entered by paying the government price therefor. 
There being no occasion for the exercise of this privilege where the 


entry had been perfected into full title, it was obviously intended ee 


that the privilege should embrace instances where the entryman had 
not entitled, or could not entitle,. himself to the lands entered by 
Compliance with existing laws.. As.to such entries, payment of the 


a purchase price named was substituted for compliance with the require- 


‘ments of existing laws. Four things were thereby made necessary to 
the obtaining of full title: (1). The land must have been theretofore 
-entered under the homestead laws by the applicant or one through 
whom he claims; (2) the land must have been properly subject to. 
homestead entry ; (3) payment of the government price, less the 
amount, if any, theretofore paid the government upon the land; and 
(4) the absence of intervening adverse rights. Whether the homestead 


entry was still subsisting or whether on account. of irregularity in its 


allowance or subsequent non- -compliance with existing laws it had 
been canceled, was ‘not material, because if. no intervening adverse 
right to the ‘and had been. acquired. the entry was for the purpose of 
‘perfecting title under this statute, confirmed as: against any irregu- 


larity in its allowance. and rehabilitated as against any cancellation — a 


thereof. It was clearly. the purpose of, Congress to provide a method 
of speedily perfecting an imperfect title under homestead entries there: | 
tofore made. The homestead entry: thus became the basis or co 
of the title. . 

- That section two- of the act of June 15, 1880, became a hae of the 
homestead laws is shown in the following decisions: | 

The case of Martha A. Carter (9 L. D., 604), presented the question 
whether a perfecting of title under that section constituted a disposition : 
of the land “undeér and according to the provisions of the homestead 
laws ” within the meaning of the joint resolution of May 14, 1888 (25 
Stat., 622), which temporarily prohibited ‘all other poses of cer- 
- tain lands in Alabama, and it was there said: nf 


& Ta ‘Iny opinion, the joint. resolution referred. to was , not aavended to repeal, as s to 


the public lands in Alabama, the second section of the act of June 15, 1880. While. | 


an entry under that section i is, no doubt, a ‘cash entry,” i in one sense and not merely 
the consummation of the homestead: entry on’ “the. previous éxistence of which the 
right to purchase is based, it sti]l remains true that such a ‘‘cash entry” is by the — 
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. statute allowed only i in view of the. ‘prior jiomestedd: entry, sal stands | in much the : 


same relation to the latter as would.a cash entry made under the ‘§ commutation 


clause” of the homestead act. The making of such entries is not what’ is technic- 

ally meant, in public land- law, by ‘ private sale,” against which it is that the pro- 
hibition in the resolution was’ really directed. In my opinion, the act of June 15, 
1880, isin fact a part of the “homestead” system, to the whole of which the name 
‘*homestead laws” is generically applied i in the provision. of the resolution that only 


a under. these “ laws; ” should lands in Alabaina be Pu of during one period ma 


. mentioned. 


Section two of the act of Mar ch 2, 1889 (25 Stat., 854), authorizes | 
persons who had theretofore. made entry of land aude the homestead 
_ law, but who had not then perfected and should not thereafter perfect, 

_ title under such entry, to make another homestead entry; and the case 


of Joseph H. Nixon (13 L. D., 257), pr esented the question whether one 
-. who, under section two of the act of June 15, 1880, perfected title to 
land theretofore entered. by him under the homestead law thereby 


 debarred himself from making another homestead entry under the — 
- second section of the act of 1889. The question. was answered in the © 
affirmative, it being held that he had perfected title under the home- 
stead. law to the. land entered by him thereunder, and had. thereby 
- exhausted his homestead right. Like rulings were made in the cases. 
of John Lindell (14 L. D., 616); George Wilson’s Heirs (22 iF D. ) 484), oO 
and Samuel 8. Montgomery (25 L. D., 227). | o 
Upon: mature consideration it is held that section two of the act of 7 
June 15, 1880, is to be regarded as a part of the homestead laws and | 
as providing ‘a method of consummating title under that class of home- — 
_ stead entries which comes within its provisions. The privilege accorded — 


by that section and the title obtained thereunder rest upon and have | 


their inception in the original homestead entry which becomes merged 


into. the higher and perfected. title obtained by. compliance ma the ie 


provisions of said section. Poe. 
It follows therefore that the Nations certificate, with which i | 
_ Haws’ entry was effected, became satisfied, and the right therein. certi- 


= fied exhausted, when ate carried that entiy. into a completed title 


under the act me 1880. The. fact that: this was. followed by a formal 


. cancellation of the homestead entry upon the records is of no moment. 
That entry being one ofthe links in the chain of her perfected title, its 
| cancellation was no more efficacious thau would be that of a soldiers’ - 7 

. declaratory statement which has been carried into an entry, orthatof 


a homestead entry which has been commuted to a cash entry under -. | 


section 2301 Revised Statutes, or that of a preemption filing which has 


been transmuted to a homestead entry under section 2289 Revised Stat- 
. utes, or that of any designated entry which has been passed to patent. — 
The case of John H. Howell (24 L. D., 35), in so far as it. involves — 
~ the status of a certificate of soldiers’ additional right after. an entry 2 
-jnade therewith has been perfected into full title ander section two of 
the act of June 15, is hereby overruled. nes 
‘The decision appealed from i is affirmed, 
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| URISDICTION SOLDIER'S ADDITIONAL HOMESTEAD—VESTED RIGHTS. 


Mar Vv. HUGHART ET AL. 


_If in proceedings instituted to acquire title to public land an injustice is done. to 
any party, and the land yet remains subject to the jurisdiction of the Depart- 
ment, it is within the power of the RESLOUEY. of the Interior, and it is his duty, 

_ to correct the error. 

A soldier’s additional homestead tight is assignable, and where such right is trans- 
ferred by means of a power of attorney to make entry in the name of the soldier, 
coupled with the right to receive patent thereunder, the death of the soldier - 
does not revoke the power so conferred, and an entr y BHereatter male i in cou- 
formity therewith is valid. 

' Vested rights secured under a valid entry are not-defeated by an erroneous order of 

cancellation; and if the land yet remains within the jurisdiction of the Dypart- 
ment, and the party claiming under said entry has not acquiesced in its errane- 


. ous cancellation, it is the duty of the Secretary of the Interior to reinstate the. 


game, and the intervention of adverse claims 1 is no bar to such action. 


| Agtig Seoretary Ryan 4 the Commissioner of the General Land Office, _ 
(WwW. Vv. Da.) March 20,1899,  (E. Bay Jt), 


“his case, involving the 8. 4 of the NEid Pe antl the NE. toftheSHE.4o0f © 
Sec. 35, T. 63 N., RB. 13 W., Duluth, Minnesota, land district, comes again — 
before elie: Department under an order dated October 21, 1898, enter- 
. taining the written request of Louis Stegmiller eé al., filed December 
23, 1896, for reconsideration of their petition-of July 11, 1896, to vacate. - 
and set aside the decisions of the Department, dated, respectively, — 
November 2, 1891 (13 L. D., 484), June 18, 1894 (unreported), and Jan- 
- uary 10, 1895 (20 L. D., 2), and to reinstate soldier’s additional home- 

_ stead entry No. 1437, made July 15, 1889, in the name of Simeon W. T. 
Hughart, The entry had been canceled J auuary 23, 1895, pursuant to 
_ the above mentioned decisions. The said petition was ea Novem- | 

_ ber 23, 1896 (23 L. D., 455). - | ; | . 

The eroded: upon which the petition is based ind: the: reasons ra the ae 
denial thereof are stated in oe last monenee decision in the following | 
language: | . . : 

The petitiou under consideration calls the attention of the Department toa recent 
decision of the supreme court in the case of Webster v. Luther, 163 U. 8., 331, im 
- which that court held that the right of entry given to a soldier wlio had heretofore 
_ entered, under the homestead laws, less than one hundred and sixty acres, to enter 
enough more to make up that quantity, was assignable before entry.: 

It is true, as stated in the petition, that the decisions of the Departinetit of 
November 2, 1891 (13 L. D., 484), and June 18, 1894, were based upon the previous. 
ruling of the Department, in a long line of decisions, tliat the right-to nake soldier’s - 
additional homestead entry is a personal right and not assignable, which construc- 


‘tion of the law is now held by the supteme court to be erroneous. 
Jt is admitted that the decisions of November 2, 1891, and June 18, 1894, were in 


- accordance with the established ruling of the Department; and the fact that such 


ruling is now held by the supreme court to be erroneous is: not deemed a sufficient 
reason for reversing and annulling decisions which have become final. | 
The petition. must, therefore, be denied. 


+12781—vou ae 14 
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The detiaond ‘under: which: the ‘entry was : canceled were thas’ con: 


es. ‘ceded to have been erroneous. The only. reasons given for the refusal 
te vacate them and reinstate the entry were that the decisions com- __ 
_ plained of were in accord with the established ruling of the Department = 


when rendered and had become final. These were. insufficient reasous, . 


| ~The land was then and still is within the jurisdiction of the Depart- .“3 
. ment, and if in the proceedings to acquire title thereto. injustice has 
— been Bone: to any par ty, it is within the power of the Secretary, as it is 


clearly his duty, to correct it (Knight v. ‘United States Land Associa- 


tion, 142 U.S., 161; Michigan Land and Lumber Oo. v. Rust, 168 U.S., 
589; Beley »v. Napthaly, 169 U. S8., 353; Parcher v. Gillen, 26 L. D., , 34; 
| and Aspen Consolidated Mining Go. v. "Williams, 27 Li. D., 1). ON 


There i is no controver sy as to the facts in this case. “The said entry : 


| Was made with a certificate of soldier’s additional homestead right 

which had been issued to Hughart i in August, 1880, and which hehad 

~ sold and assigned to one Tuttle in September, 1880, for a consideration —— 
of one hundred and seventy dollars. At the time of the sale,as was 

- then the custom in such cases, in order to avoid the effect of the ruling — 

. of the.land department that the right to a soldier’s additional home- 

. stead was not assignable, Hughart gave a power of attorney to Tuttle, 
irrevocable by its terms, and “with power and right of substitution, 


association and revocation,” to locate, enter and perfect title to the — 


a 7 : quantity of land. specified in the cer tificate, sell, receive the purchase 


money therefor, sign the grantor’s name, and Hae and deliver any 


instruments he might deem fit for enforcing the authority therein 


| granted. His wife joined therein by releasing her rights “of dower, 
homestead exemption and ‘of any other claim” that she might-have “in 
_ the additional homestead entry or right of entry.” In 1883 Stegmiller 
, purchased the said certificate, paying therefor, he swear s, about $1440... = 
He was duly substituted and appointed | attorney in fact by Tuttle 
under the said power of attorney, and caused the entry aforesaid to be 


made in the name of Hughart. On the day of the entry, July 15, 1889, 


’ as such attorney i in fact, by.a deed executed in the name of: Hughart, he , | 
| conveyed the land a to John A. a acobson, James Ball, and oa | 


D. Cyr. 


_ Simeon T. Hagtiart died December 28, 1887, April 18, 1890, Edward = - 
' "W. Mee applied to contest the entry, alleging Hughart’s S death prior 


thereto, and contending that the entry was therefore made without — 


authority of law and was void. His application: came. before the 
| Department. in due course, and proceeding upon the theory that — 
‘ Hughart’s additional. homestead right. was 10n- assignable, the deci- — 
_ sion of November 2, 1891, allowed the application to contest, holding 


that if Hughart had died as alleged, before entry, the said power of 


7 attorney was revoked by his death, and the entry was a nullity, and 
directed that if, upon investigation, the facts should be proven aS > 
§ alleged, the entry should be canceled. The decision of June 18, 1894, 

~ affirmed ou oflice decision of December 19, 1892. aa the enety oO 
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: for cancellation pursuant to the decision of INovon bar 2, 1891, and the. 


-- proof of Hughart’s death adduced. at a hearing: had in Maroh, 1892, — 
. The decision of January 10, 1895, denied a petition by Siopmiller to. 
- vacate the decision of June 18, 1894, holding that the preference right ~ 


of Mee as successful son testant was not cerned by the confirmator ve 


o, act of August 18, 1894 (24 Stat., 397). 


The decision of June 18, 1894, was promulgated July 2, 1894, July 
9, 1894, Harry Brown offered a. ake application for the land, which. 
was rejected because of Hughart’s entry and because of the homestead 
application of Mee presented July 5, 1890, shortly after his application : 
to contest. Brown appealed. The said ents was canceled January — 
23, 1895, as already stated. Edward W. Mee, the contestant having 
flied in the meantime, Harry. Mee, for himself and the other heirs at 
law of Edward W., filed a tiinber and stone application for the land 
March 7, 1895, in assertion of the preference right accorded to a suc- | 
cessful contestant and published notice of intention to make final: 
‘proof thereunder on September 11, 1895. No appearance in behalf of 
the heirs of Edward W. Mee was made on the date last named, nor, so 
_ far as appears, has any further action been taken by them, or in their 
- behalf, relative to the consummation of their claimed preference right. 
September 12, 1895, Hattie E. Logan offered homestead application. 
to enter the land. September 23, 1895, Ellen J. McPherson also offered 
homestead application therefor, an on the same date Logan was 
allowed to: make homestead entry of the land, and. on the next day 


- the application of McPherson was rejected Because of Logan’s entry.. 


McPherson appealed September 27, following, and the same day also, 
filed affidavit .of contest against orale entry. January 9, 1896, 
your office considered the claims of Brown, Logan, and McPherson, 
respectively, and held that Brown’s timber. land application was 
entitled to the pr ecedence and must be placed of record, unless Logan - 
should show cause to the contrary within thirty ane from notice. — 
~ Logan was also required to make a more definite showing as to her 
qualifications to make homestead entry. Action on McPherson’s con- 
test affidavit was deferred “pending the final determination of Brown’s 
appeal.” McPherson thereupon appealed. To the order to show cause 
Logan made response February 8, 1896, which, however, your office. 
decided, June 20, 1896, to be insnfiicient, and held her entry for cancel- 
lation. ‘Sli fen: also appealed. The nei of McPherson and Logan 
are still. pending belore the Department in the case known as Vol. 24, 
No. 801, Ellen J. McPherson v. Hattie E. Logan and Harry oe 
each of whom has been served with a copy of the entertaining order. 


- herein, of the said request. of Louis Stegmiller et al. of December 23, 


1896, and of the argument in support thereof, as required by the orien 

“The supreme court of the United States having decided May 18,1896, 
in the case of Webster’v. Luther, as already stated, that a soldiew’s 
additional homestead right is assignable (see also Beley v.. Naphtaly, 
supra), and it appearing that the additional homestead right of Hughart 
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was Pric assigned by fin to Tuttle and by 0 or “thioiigh ‘the ee to ‘ 


Stegmiller, it can no longer be questioned that the power of attorney es 
given by Hughart and under which Steginiller caused entry to be made. 


Was a power coupled with au interest (in fact with the sole beneficial — 
— owner ship) in the right to make the additional homestead eutry and 7 
receive patent ther eunder which was the subject matter of the power. 
It is too well settled to need any citation of authority that such power 
is not revoked by the death of the grantor. The exercise thereof by 
Stegmiller in causing the said entry to be madé was entirely legitimate 
and proper. But for the er roneous ruling that the right was not assign- 
able, and in obedience to which an entry in any name other than that 
of Hughart: would ‘pot have been permitted, Stegmiller might have 
disclosed the assignment to him and have made the entry in his-own 
name. He acted. however under the power making the entry in the . 
name of Hughart, the grantor, as he had the right to do. The entry 
was valid in every respect and the cancellation thereof clearly errone- 
ous; in view of the controlling decision in Webster v, Luther, supra. 
| It only remains to inquire whether the proceedin os by Biown. Logan 
and McPherson, or either of them, constitute a bar to the reinstatement. 
of the Hughart entry. The claimants under that entry have never 
acquiesced in the cancellation. thereof and have ever since actively and | 
persistently urged their right to the reinstatement of the entry and 
‘patent pursuant thereto. The entry being valid when made the equi-_ 


- table title to the land and the right to patent thereto at once vested in © ; 


Stegmiller as assignee. Of these vested rights he was not deprived and 
-could not be deprived by the erroneous and wrongful cancellation of 
the entry. As was decided by the ls court in pean Ve Starrs (6 - 
Wall. , 402, 418): 7 | | a | a 

: The right to a patent once vested is nieated by the vovernment, Ww vhen dealing with 
— the public lands, as equivalent to a patent issued. When, in fact, the patent. cloes 

issue, it relates back to the inception of the right of the patentee, 8o 0 far as may Ne. 
necessary, to cut off interv ening claimants. - 
- In Cornelius v. Kessel (128, U. 8. , 456 , 461), the court, seaplane: of the 
“erroneous cancellation by your office of an entry after payment for the 
land (and the language will apply equally where the Ren Cenapon is by 
direction of the Department), s said: fay G 

By such entry and payment the pur chaser secures a costed interest - in ihe property 
and aright to a patent therefor, and can no more be deprived of it by order of the 
Commissioner than he can be deprived by such order of any other lawfally acquired - 


property. Any attempted deprivation in that way of such interest will be corrected 
| whenever the matter is presented SO that the judiciary can act upon it.. 


‘Under this doctrine, even if patent had issued to one of the above 
intervening adverse claimants, it would avail nothing as against the 
Superior rights of those claiming under. the Hughart entry if duly 
asserted in a suit in equity. The difference between their rights before | 
and after the issuance of patent would be principally in the forum 
- where relief could. be sought and not in the principle to be applied. 
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So long as the legal title to the ina remains in the United States, and 
the proceedings for acquiring it are as yet in jieri, the courts will not 
interfere to control the exercise of the power vested in the officers of | 


the land department, but when the legal title passes out of the United 


States the powor of these officers to deal with the land also passes 
away, and any question as to the real ownership becomes a matter for 
- judicial i naueys in the courts. - United States = Schurz i (102 U. By 378, — 
396). | | 

It would but add to bike wrong already done them if the Department 


should now relegate the claimants. under the Hughart entry to the - 


— courts for a remedy which cannot be obtained until eter the issuance | 
of patent to some other party. — 3 
The case of Aspen Consolidated Mining Co. v . Williams, SUPT A, WAS _ 
similar in principle to the case at bar. Williams’ pre-emption entry — 
had been rightfully allowed and erroneously canceled, and entry of the 
land in controversy had been subsequently made by the mining .com- — 
pany. In its decision, above referred to, which directed the cancella- 
tion of the company’s. entry and operated to reinstate the entry of 
Williams, the Department, in the course of ull exhaustive Cons nena: : 
tion of the question of jurisdiction, said: 


Adequate jurisdiction and authority to preveut such a miscarriage of piocbadine a) 
for the disposition of public lands, as would result from the issuance of a patent to 
_-one not entitled thereto,.when another has by compliance with the public land laws. . 
fully earned the right to receive such patent, is certainly lodged in either the land 
_ department or. the courts. That the courts are without such jurisdiction while the 
legal title remains in the United States is settled by many decisions of the supreme _ 
court, among which are United States v. Schurz, supra, and Michigan Land and. 
Lumber Co. v. Rust, supra. A suit. by the United States at the present time against 
_ either Williams or the mining company to recover the legal title to the land in con- 

_ troversy, can not be maintained because the government. can not recover a title 

which it still retains and because one’can not be compelled to restore a title which 

- he has not received and does not possess, A suit at this time to determine whether 
Williams or the mining company has acquired an equitable title to the land would 
be equally unsuccessful for the reason that the authority of the Jand department 
over proceedings to acquire title to public lands is exclusive while the legal title — 
_ remains in the United States, and that authority extends to determinin g whether or 
not an equitable title has passed. Michigan Land and Lumber Co. v. Rust, supra. 
' If the contention of the mining company is correct, it necessarily follows that dur- 

ing the period intervening between the decision of Secretary Smith and the issuance 
of a patent, there is a hiatus in which such jurisdiction does not exist anywhere, — 


-. and that the land department must issue a patent under Secretary Smith’s decision 7 - 


even though it clearly appears by the records and proceedings in that department 

that this decision makes an obvious mistake and does manifest injustice in that it 

directs a patent to be given to one not entitled thereto and to be withheld from one 

who has lawfully and fully earned the right to its issuance. A contention which 

-. leads to such an anomalous and unreasonable result is believed to be without sup- 
port in the statutes or judicial decisions, ; 


In Parcher v, Gillen, supra, cited and folowead in Aspen Consolidated 3a 
= Mining Company v. Williams, the Department held: | : 


The true rule drawn from an examination of all of the authorities i 18 that the juris- | 
diction of the land department ceases where the jurisdiction of the courts com- 
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mences, viz., when the ieee title passes, and that there” is no “hiatus between the | 
termination of. the one and the beginning of the other. Under this rnle the land 
will always be within a jurisdiction whieh: can Lad muiiseer une law and pro tect both | 
public and private rights. | : | | 

So long as the legal title remains in the government the Secretary of the Interior, 
- whoever he may be, is charged with the duty of seeing that the land is disposed of 
ouly accordiug to law. The issuance ofa patent is the final act and decision in that 


disposition and with it and not before does the Supervisory power and duty of the 
Secretary cease, 


In accordance with the views’ ens expressed, the previous deci- 
sious of the Department in the case are recalled and vacated, and you 
are directed to reject the abandoned timber and stone application of. 
the heirs of Mee, to cancel the homestead entry of Logan, to reject the © 
application of Brown and McPherson and the contest affidavit of the | 
last named party, and-to reinstate the Hughart entry. | 
Itis provided by the act. of August 18, 1894, supra, that all entries 
_ . torer tore: or thereafter made with soldier’s addition al homestead cer- | 

tificates by bona fide purchasers “shall be approved, and patent: shall 
issue in the name of the assignees.” You will therefore issue patent — 
for the land to the present 1 pnororees: or pee of 7 the equitable title : 
upon due proof thereof. | : 7 

The appeals in the case of McPherson ve Logan ate Brown will be 
dismissed i in a decision of even date herewith, and the a returned 
| to your office for action as directly herein. 
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| - Motion for review of departmental decision of Osiobar 27, 1898, oT : 
‘Li D., 569, denied ye Actin g pecreiany yen March 20, 1899. wa? 


ISOLATED uc hal or LAND. 
‘THomas J, O'DONNELL. 


Section 2455 R.S., as amended by the act of February 26, 1895, souham alates that 
land to beconie subject to sale thereunder, as. an ieolated tract, must have been 
subject to entry under the homestead. law by any qualified applicant during the 
period specified in said act. 

The minimum price of isolated tracts of land in: altertiate reserved sections within 
the limits of a railroad grant is, by section 2455 R.S., as amended by the said 
act of 1895, reduced from two dollars and ntuy cents per acre, to one dollar and 
twenty-five cents per acre. . 


Acting Secretary Ryan to the Commissioner of the General Land Office, 
(W.Y. D.) 7 March 22,1899. = ss (GB. G.) 
| ~ April 1, 1887 , Hew 8. Bigger made timber culture entry for the SW. 4 = 


of the SW. 4 of section 20, township 3 S8., range 60 W., Denver, Golo: 
rado, which eatiey was canceled by r elinquishment August 29, 1895,. 
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On Oat day (August 29 , 1895,) Thomas OE O'Donnell filed in the 
local office his petition asking that the above described land, together 
with the NW. 4 of the NW. 4 of Sec. 32, T. 2.8., R. 60 W., in the same 
land district, be ordered. into. market and sold in accordance with the 


provisions of section 2455 of the Revised mets as amended by the -_ 


act of February 26, 1895 (28 Stat., 687). 
- December 7, 1895, your office denied said petition as to the SW. + 1 of 


. the SW.4 of section 20, aforesaid, for the reason that the same had not ee 
been subject to homestead’ entry for a period of three years after the — ia 


surrounding land. had been entered, filed upon, or sold by the govern- 
ment, and held.as to the NW. 4.of the NW. + of section 32, aforesaid, 
that said land being within ie Eventyemiledimits of the grant to the : 
. Union Pacific Railroad is double minimum land, which.shotld be | 
charged for at the price of such lands, and instructed the local officers _ 
to offer the last named tract at not less than two dollars and fifty cents — 
per acre, if the petitioner still desired that tract. ordered into market. 

O’Donnell appealed from said decision, alleging, in substance, that 
your office erred in holding that the said SW. 4 of the SW. 4 was not 
subject to sale under said section of the Revised Statutes as amended, 
and erred in holding that the said NW. 4 of the NW. 4 should be 
offered for sale as double minimum land. a 

Section 2455 of the Revised Statutes, as amended by the act of Feb- 
ruary 26, 1895, supra, is as follows: | 

it shall be lawful for the Commissioner of the General Land Office to onic into. 
market and sell for not less than one dollar and twenty-five cents per acre any 
isolated or disconnected tract or parcel] of the public domain less than one quarter _ 
section which in his judgment it would be proper to expose to sale after at least 
thirty days’ notice by the land officers of the district in which. such lands may be 
situated: Provided, That lands shall not become so isolated or disconnected until 
the same have been subject to homestead entry for a period of three years after the 
surrounding land has been entered, filed upon, or sold by the government: Provided, 
That not more than one hundred and sixty acres shall be sold to any one person. 

In the case of G. W. Allen, 26 L. D., 607, the Department held that 
this section as amended contemplates that to become subject to sale 
thereunder the land must have been subject to entry under the home- 
stead law by any qualified applicant during the period specified in said 
act. In that case it appeared that the land sought to be subjected to- 
- saleas an isolated or disconnected tract was included ina subsisting : 

homestead entry: during a portion of the designated period of three 

years following the disposition of some of the surrounding land, and it. 
was held that land thus. included in a subsisting entry was not ésub- 
ject to homestead entry” in the sense that any qualified applicant could 


have. made entry thereof as a homestead and the eer Was | 


accor dingly denied. 


- The said SW of the swi was ere fiom the public seat ; 


_ by the timber culture entry of Bigger, April 1, 1887, and remained so 
segregated until the cancellation thereof ‘August 29, 1895. ‘During the 
existence of that peney the land was not aubleut to homestead ony: 
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Said foage was ‘not. iiererane: subject to ite as an isolated aee at - 
the date of the filing of O’Donnell’s petition, and, inasmuch as the — 
filing of said petition has oper ated to prevent its disposal under the 
_ homestead laws in the meantime it is not now subject to sale under 
this statute. — 

As regards the NW} of dis NW - afor salie your office erred in hold- 
ing that-it shonld not be offered at public sale at less than two dollars” 
and fifty cents per acre. 

The minimum price of isolated ee of land in alternate reserved 
‘sections within the limits of a railroad grant is, by section 2455 of the- 
Revised Statutes, as amended by the act of February 26, 1895, supra, 
reduced from.two dollars and fifty cents per acre to one dollar and 
twenty-five cents per acre. Charles Tyler (26 L..D., 699). | 
| The petitioner was therefore entitled to an offering of this tract fix: _ 

ing the minimum price at one dollar and twenty-five cents per acre. ei 
Ina letter to the Department by Mr. O'Donnell, dated March 15,. - 

1899, it is said that he does not. care. to purchase one of the arouc 
described tracts of land unless he can purchase both, and inasmuch as 

both tracts cannot be offered, his application is denied. ~ | 
_ With the papers in this case 1S found the homestead application of 
Daniel J. Cole, made December 27, 1895, aud that of Michael J. Welch, 
made March 26, 1896, for the swt of the SW4 aforesaid. 

_ These SAUCIGnS and. the papers therewith are herew ith aceas ed 
to your office, for such action as ney seem appr 2 . 


SOLDIERS’ ADDITIONAL HOMESTEAD—ASSIGNMENT. 


: -Ricarp L. PowEL. 


- The abandonment of the niteinul sary does age detent the eoldien S right to. frais a 


an additional homestead | entry: under the Drowmerons of section 2306, Revised — 


Statutes, | : 
On the application of an assignee to. make a soldier S additional homestead entry, i 
: the evidence required to establish the identity of the soldier and the assignment 

of his claim, should not be of such character as to unreasonably restrict thé 

exercise of the soldier” g tight by an assignee. | . 


Acting Secretary Ryan to the Commissioner of the. General Land Office, 
(WwW. V. dD.) | | March 22, 1899. - | ~ (GB. G.) 


The land involved in this proceeding is the N. 4 of the NW. 4 of: 
Sec. 9, T. 165., Rh. 12 b., Las Cruces, New Mexico. 

May 9, 1898, ‘the local land officers at that place for warded to your 
office the aaolieatien of Ricard L. Powel, assignee of William P. 
Cranmer, to make a soldier’s additional homestead entry for said. land. 
Your office, considering said matter. ‘August 27, 1898, after noting. 
that the alleged military service of William P. ‘Oraniret in Co. “G” 


ith Reg’t Mo. Vet. Inf. , from February 2 21, 1865, to January 15, 1866, : 4 
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is verified by the soronds of the War Depart tment; that on February 6, 
1868, he made homestead entry No. 5283 for ei ighty acres of land in the 
Boonville, Missouri, land district, and that J. A. Wilson and J. GC. | 
Whitmire, corroborating witnesses to the affidavit of Cranmer as to-_ 
inilitary service, identity, etc., state that they have been well acquainted 7 


with him for about twenty cas s and’ have reason to know that his _ - 


‘statements in said affidavit are true, said : 


The time said witnesses have iowa the Soidiet is not sufficient. The affidavit — 
must be corroborated by two subscribing witnesses having. personal knowledge of — 
the facts establishing the identity of Cranmer with the person performing the mili- 
tary service alleged andl (the person who) made the original entry. 


Duly advise Powel that hei is allowed sixty days from notice in which to ‘file the - | 2 


necessary affidavit of identity, or to s satisfactorily explain why suth evidence can- 
not be furnished, and if he fails to do so within the time specified his: popeaien 
will be rejected. . 


The alternative privilege given the ene by. this ruling to eat 


iSfactorily explain why such evidence cannot be furnished,” would not | 
- seem to be of any value to him, since your office had previously held 


that the evidence offered was not sufficient to authorize the allowance 


of the application. ‘If the evidence already in does not authorize the — 


allowance of the application, any explanation why additional evidence » | 
cannot be furnished would uot strengthen the showing already on file, — 


- nor justify favorable action thereon. The effect of. the rulin gof.your — 


office was therefore to deny the application upon the showing made. 
The appeal of Powel brings the case here. 
The record shows that.Cranmer made homestead entry for ie WH. |. 
of the SW. 4 and the NW. 4 of the SH. 4 of Sec. 25, T. 39 N., R. 6. | 
_ Boonville, Missouri, February 6, 1868. April -25, 1898, he made oath 
that he was legally entitled. o the. benefit of. a soldier’s additional 
homestead right of eighty acres, under and by virtue of section 2306 of 
’ the Revised Statutes of the United States; that he had never had the . 
benefit of said right, and had never theretofore assigned or transferred 
the same, and ou that.day le Bosignce this mee right to William E.. 
Moses. | 
April 27, 1898, t the said Moses ene the same to the applicant, 
Ricard L. Bowel | 
 Itis further shown, by a certified copy of a saeineate of tigchangé, 
and, as stated by your office, also shown by the records of the War 
Department, that one William P. Cranmer,.a private of. company - GQ? 
1ith Regiment of Missouri Veteran Infantry Volunteers, was enrolled 
on the 21st day of February, 1865, and that he was honorably dis- - 
charged from the service of the United States January 15, 1866. — 
A special affidavit by es executed a 25, 1898, recites that 
he is | 
the identical person who was mustered into the military service of the oe States — 
under the name of William P. Cranmer in Co. G, 11th Regiment of Missouri Veteran 
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Int, Volunteers, on ‘the 21st day of. epruaiy; 1865, and was honorably. dischar ged = 
from such service on the 15th day: of J anuary, 1866, ee oP ye ne. . 7 
and that he is the identical person who made original homestead entry | 
No, 5283 at Boonville, Missouri. This affidavit: is corroborated a by J. AY 
Wilson and J. 0. Whitmire, as follows: 


' The undersigh ed do solemnly swear that we have been well acawnintied with said. - 


‘William P, Cranmer, who made the above affidavit, for: about. twenty years, and ~ 
- that we have reason to know that his statements i in said affidavit are true. . 


a The papers in the matter of Cranmer’s original lhomestead entry fave 
been examined, and these papers suggest a question not. referred tot in- 


ee the decision of your office herein nor in the appeal therefrom. 


It appears that the homestead entry of Cranmer, No. 5283, was can- 
celed by your office March 24,1874, for abandonntent, and it is worthy 
of consideration whether this fact authorizes or requires that he be — 

denied the benefits of section 2306 of the. Revised Statutes. That sec- 
tion is as follows: ~ : , 7 
Every person entitled undér the poner of section pore hundred and 
four, to enter a homestead who may have heretofore entered, under the homestead 
laws, a quantity of land less than one hundred and sixty acres, shall be-permitted 


to enter so much Jand, as added.to the aha previously entered, shall not exceed 
one hundred and sixty acres. : 7 


If Cranmer is the person he alleges himself to be, hec comes within ‘he 
descriptive clause of section 2304, and is a ‘person entitled, under the 
provisions of section twenty-three hundred and four, to enter a home- 
stead,” within the meaning of this language as used in section 2306, 
these words as there used evidently meaning a person who comes 
within the descriptive clause of section 2304, without reference to 
whether he is, at the time of offering to make an additional entry, enti- 
tled to the benefits conferred by that section. This must be so, else 
the provisions of section 2306 are themselves contradictory in terms, 
inasinuch as that section provides that only such persons shall be enti- | 
tled to its benefits as have theretofore entered under the homestead 
laws a quantity of land less than one hundred and sixty acres; hence, 
instead of an entry under the homestead laws of less than one nenidved 
and sixty acres disqualifying a soldier from exercising the privileges — 
conferred by section 2306, the one is made a condition precedent to the 
other, and no good reason is perceived why Congress should have 
intended to restrict the operation of section 2306 to such persons as - 
had not abandoned an or iginal homestead entry. Cranmer’s abandon- 7 
ment carried with it its own ‘penalty, to wit, the loss of the land 
- entered, and prevents him, or any one else by virtue of his assignment, 7 

from ever acquiring title from the goverumon’ to more than as 
acres under the homestead laws. — | 


There can be little doubt, and the fact | is not. ‘questioned by your 7 


“office, that the Wilham Pp, Cranmer who. made homestead. entry No. | 
Gag February +6, 1868, is. the same. William P. Cranmer. who paetie noe 


. 
= 
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the soldier’s additional right to Moses, April 25, 1898. This being so, % 
the question of identity growing out of the present proceeding is _ 
narrowed down to, whether the William P, Cranmer who made said 
homestead entry February 6, 1868, is the same William P. Cranmer 

who was mustered out of the service of the United States January 15, | 
1866. A little more than two ‘years time had elapsed between these - 
dates, and no motive for the fraudulent impersonation of another is 


apparent. There is no apparent reason, and no reason is suggested = 


either by your office or the record herein, why the man who made the 
_ homestead entry should have assumed the name of William P. Cran-_ 
mer. At that time the acts of April 4, 1872 (17 Stat., 49), June 8, 1872 


(17 Stat:, 333), and March 3, 1873 (17 Stat., 605), from which sections - 


2304, 9305 an.2306 of -the Revised Statutes were taken, had not been 
enacted. These acts first conferred special privileges upon honorably . 
. discharged soldiers and sailors in the acquisition of homesteads on the 

‘public lands of the United States. At the time Cranmer’s homestead 
entry was mnade, bis successful impersonation of an honorably dis-- 
charged soldier-of the United States would have secured to him no 

advantage not possessed by any other person qualified to make an 
eutry under the homestead laws. Of course, it is possible that there 


were two men named William P. Cranmer, and this fact being known | | 


might have suggested a possibility of the perpetration of a fraud upon 
the government, but such a theory would be a purely speculative 
ole, unsupported by any fact or suggestion found in this record, and, 
besides, Cranmer, the soldier, must under the proof submitted have 
‘been a party to such a scheme, for the reason that the officer who 
certifies the copy of the certificate of discharge on file, further certifies 
that the certificate itself was exhibited to him by William P. Cranmer. 
- The chances for fraud in this case are too remote to authorize omae 
the rejection or suspension of Powel’s application. 3 
. There is no rule of your office cited, and none has been found, which 


- would seem to require further proof than has been already Sibinitted 


in support of the assignment, nor is there any departmental decision, — 
rule or regulation which | requires more than has ereaty peen done to 
establish the claim of the assignee. 
_ Prior to May 18, 1896, when the supreme court rendered its decision 
in the case of, Webster v. Luther (163 U.8., 331), the Department had 
uniformly held that the right of saditional entry conferred by section - 
2306 of the Revised Statutes was not transferable. The court in that 
case held otherwise, and said, in substance, that Congress in the enact- . 
ment of the act of June 8, 1872, supra, intended to bestow a gratuity — 
in the most advantageous form to the donee, and to make it as valua- — 
ble as possible; that it was not intended. to hamper the gift with con- 
ditions’ that would lessen its value, and that the measure of its real | 
value was the price that could be obtained by its sale. — 
This Was Said with Baie reference to the assignability of the ri. ight, | 
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but it applies with fie to ie question of proof of the assignment of 
the right. Burdensome requirements of proof of the right to locate by 
assignment might, and in. many cases would, contribute to defeat the 
intention of Congress to make the right a valuable one, The measure 
of its value as'a property right. depends upon an ability to ultimately 
locate it upon the public lands of the United States, and unreasonable 
restrictions in the matter of proof may fetter and render less valuable 


the right, just as surely as a denial of the right to assign it, and would, 
therefore, be in violation of the spirit of the ruling: of the Supren.e 


- eourt in anid case, 


The Department is urged by the appellant in this case to. establish a | 
general rule that shall hereafter govern the proof of assignment of sol- 


- diers’ additional homestead rights, but it is nob fascia that such a 


rule would serve any good purpose. 
‘The proof of the identity of the soldier = of the. ee emenes of 
his claim are sufficient in this case, and. the decision appealed from is. 
reversed, with directions to allow the application of Powel, unless: 
= further objection aes | 





_SOLDTERS’ ADDITIONAL HOMESTEAD—ASSIGNMENT. 


Brcakp L. PowEL, No. 2 2, = | 


On application 1 to make soldiers’ additional homestead entry, ie one claiming a as as 
assignee, satisfactory proof must be furnished as to the identity of. the alleged . 
‘soldier with the person who perfor med the ety Service, boas pe 


Acting g Se ecretary Ryan to the Commissioner. of tie, Goneea Land Office, : 


(W.V.D) | March 22, 1899. 24, ge 3 (GBG) 


‘Phe land involved in this proceeding is lots a and 22, See. 5, T. 16 
 §., R. 12 E., Las Cruces, New Mexico. : 
7 uly 2, 1998, the local land officers at that piseed erwardar to your 
office the apolication of Ricard BE. Powel, assignee of Job Van Valken- - 

burg, to make a soldier’s additional homestead entry for said land. 

- Your office, considering said matter, November 22, 1898, after noting | 
that the military service of Job Van Valkenburg in Co. “C” Hotches’ 
Independent Bat. Minn. Cav., is verified by the records of the War 
Department, that he made homestead entry No. 534 for eighty acres of 
land at Minneapolis, Minnesota, January 1, 1864, and that O, H. 
Bushnell and 8. W. Junkin, corroborating witnesses to the affidavit of 
Van Valkenburg as to military service, identity, etc., state they have - 
been well acquainted with him for about five years, a have reasou 
to know that his statements in said affidavit are true, said: 7 


The time said witnesses have known the soldier is not sufficient. The. affidavit - _ 


must be corroborated by two subscribing witnesses’ having personal knowledge of .. 


‘the facts establishing the identity of Van Valkenburg with the person Who per- - 


: formed the notary service e alleged. and who mane ee origin al lentry. 
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~ Duly Pere Powel that hes is allowed Gee day s from notice in which to file the . 
_. necessary affidavit of identity or to satisfactorily explain why such evidence can 


not be furnished, and if-he fails to tlo. so within the time specined his application 
_ will be rejected. . a 


Powel has appealed to the Depar tment. 


In the case of Ricard L. Powel, assignee. of William P. Ghanniér, this 


day. decided by the Department, it was held that the proof of the iden- _ 
- tity of Cranmer and of the assignment to Powel were sufficient, and 
| your office was directed to allow Powel’s application in that case. 
It is said by Powel, in a brief in the case now under consideration, 
that the two cases are essentially similar. This is not so. They are 


5 essentially dissimilar in many respects. In the present case the proof 


of the identity of the Job Van Valkenburg who assigned the soldier’s — 


ae additional right to Powel as the Job Van Valkenburg who performed 


the alleged military service is not nearly as strong as is the proof of» 

identity in the other case. In the Cranmer case the corroborating wit-. 
nesses had known him for twenty years; in this case the corroborating 
witnesses have only known Van Valkenburg for five years. In the © 


_, Cratuner case the identity of the man who made the assignment as the 7 


man who made the original homestead entry was. clearly established; in 
- this case there is room for doubt whether the Van Valkenburg who 


-” makes the assigument is the same Van Valkenburg who made the ' 
original homestead entry. The name signed to the original homestead i 
application. herein. is spelled. “Vanvalkenburgh,” whereas the name _ 


signed to the assigument of ‘the soldier’s additional right is spelled 


“Van Valkenburg.”. The military service of “Job Van Valkenburgh” 


is shown to have been from August 22, 1863, to June 22, 1866, and the . - 
homestead entry of “Van Valkenburgh” was made between these two 
dates. It was therefore made while he was in the army. This fact — 
requires explauation, inasmuch as the entry appears to have een 
made in person at the land office, at Minneapolis, Jannary 18,1864. 
_ Jn the Cranmer case, the original certificate of discharge of William 
ei Cranmer, the soldier, appears to have. been in the possessiou of the 
William. P. Gianiner oho. made the assignment of the soldier’s addi- 
tional right, while in this case the certified copy on file of a certificate 
. of discharge shows that: said certificate of discharge was not issued | - 
- until March 26, 1885, that it was a duplicate certificate given by the 
War Department upon evidence that the ae discharge had been- 
lost or destroyed. 
The act of March 3, 1873 (17 Stat. , 582), sneciically provides that 
such a duplicate Sorlincats “shall not be accepted as a voucher for the 


| payment of any claim’ against the United States for pay, pone or | 


other allowance, or as evidence in any other case.” | 
The evidence of the identity of the soldier in. this case is AG! : 

- sufficient. 
| The decision aspect from is affir med, without reference to the | 
ground upon, which it was put by your office. 


” 
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RAILROAD GRANT_WITHDRAWALSINDEMNITY SELECTION. 
“Ornaon AND ‘Catvornra R. R. Co. ® ‘Post. - 


| The provisions in section 2, of the euieond drank of July 25, 1866, fidpeciine a . with. < 


; ‘drawal when a map of the survey of the Toad is filed, refer only to lands within: a 


the primary or granted limits. — 


:. If there is no ascertained or established dedeiauny in a. Paired: grant, and the 


indemnity lands are not withdrawn, the company has no rights within the > : 
. indemnity mets pons to melostlony: that will bar the initiation of asettlement 
claim, | - | 


: ' Acting g Bear etary hae to the Lommisioner ee the General Land Office, - - 
ay a "3 March 25, 1899. we oe 3 (FLW...) . - 


The Oregon and Ualifoinia Railroad Company has appealed from the : a 


os decision of your office, dated June 25, 1897, ae for cancellation its. 
- indemnity selection for the SW. tof the NE. 4 and lots 1, 2, and 3, oe -_ 
Bec. 19, T. 16 S., BR. 7 W. , Roseburg land district, Oregon. aa - 
—. said. Sco was ade. April 11, 1896—the same day that the 
| approved. plat of survey of the township was filed. — - 
 .On May 12, 1896, William W. Post’ applied to enter said land aS.a : 


homestead, Mllesibe settlement thereon i in June, 1890, vA. hearing was. 


had, at which it was shown that Post is a qualified entryman ; that be ~ 
| settled on the land J une 1, 1890, with the intention of entering it when 


ae surveyed; that he and. his ‘capily continued to reside thereon from that cee 
| date until the hearing; and a bis improvements ¢ are worth at Jeast. we 3 
7 three hundred dollars. 


As it was shown that Post was a qualified wattlet upon stile land at , 
and prior to the selection by the company, it was held, in effect, both 
_. by your office and the local officers, that by reason of said selection no — 
~— ‘sueh right attached to the land as would bar the COMP SHOn of entry of 7 
this land by Post. | | | 
— In the appeal by the company ‘it is ab eeal in. itech: ( ) that the ae 
making the gr ant required the withdrawal of both granted and indem- | 


| -. nity lands upon the definite. location of the line of. road opposite. — 
thereto, and as a consequence the Secretary. of the Interior had no. 


power to remove the indemnity withdrawal, as was att tempted by Mr. 


*¢ Secretary Lamar mm. 1887 ; and (2) that an adjustment, made by the . | 


company, shows that the grant can not be satisfied fron the land | 
- undisposed of within the indemnity limits, that a selection of the lands 
within the indemnity limits is unnecessary, — and, aS the road was 

located and coustructed opposite this land as ay as 1872, that Post _ 


_ gained no right by reason of settlement made thereon in 1890. 


It is admitted that the first contention is contrary to the ae | 
decisions of this Department, but it is urged that Secretary Lamar had © 


no power to set aside and revoke the indemnity withdrawal made by 
his predecessor, and in support thereof. the ease of Noble v. Union : 


elven Togging Co, ee = . pee is cited. 
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In that case Secretary Noble had sought to set aside an approval of. 

a right of way made by his predecessor. By the approval the juris- _ 

- diction of the land department over the matter was at an end, a patent — 

or other evidence of title not being prequred by the law pacer which oe 
“the approval was given. 7 

It will not be seriously contended. that the withdrawal of iaacmity: | 


lands passed a title to the company and that by reason of said with-. — 


— drawal the jurisdiction of the land deparumicny: over the land withdrawn 
was at an end. 7 
The decision in said case can therefore mae no ) possible application 
to that here under consideration. = | | 
Further, an examination of the act making ‘the grant does not sup- - 
port the contention that therein the Secretary of the Interior is required 
to withdraw, upon the definite location of the ling of road, the oe | 
within both the granted and indemnity limits. | _ 
— ‘The grant was made by. the act of July 29, Poop (14 Stat. » 288), and 
: the second section thereof provides that— | _— 
as soon'as the said companies, or either of them, sh all file in the afies of tlre Secré- 
‘tary of the Interior a map of the survey of said railroad, or any portion thereof, not, 
less than sixty continuous miles from either terminus, the Secretary of the Interior - 


shall withdraw from sale public lands herein granted on each side of said railroad 
as far as located and within the limits before specified, 


Considered by itself, the above direction might be construed to . 
inelude the lands within both granted and indemnity limits. am said = 
' section it is further provided, however, that— | 


the sections and parts of sections of land Which shall remain in the United States 
within the limits of the aforesaid grant shall, not be sold for less a double the - 
minimum price of public lands when sold. 7 


AS the numerous grants made to aid in ‘lie: construction of railroads 


have uniformly increased in price only the sections remaining tothe =~ 


United States within the primary or granted limits, the language used. 
in both provisions, viz., ‘lands herein granted on each side of said rail- 
road, as far as located and within the limits before specified,” and ‘land 
which shall remain in the United States within the limits of the afore- — 
said grant,” are construed to have the same meaning and to relate only — 
to the primary or granted limits pr escribed by the act. | | 
- If there was doubt in the matter, in view of the long acquiescence in _ 
the construction of the act that prompted the action taken by Secre- 
tary Lamar in 1887, the Department should refu se, at this late day, in 
the absence of an authoritative decision of the courts, t to disturb such 
constructi n. | 
Relative to the second contention, it. is put necessary to say, . that, SO 
far as shown, there had not been, at the date of Post’s settlement, nor, _ 
indeed, has ere been to the pean time, an ascertained or estab- _ 
lished deficiency j in this grant, and the decisions of the courts and of | 
_ this Department, referred to in counsel’s brief, do not support the con-. 
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~ tention. hat, in the: absence « of a withdrawal, any ‘such denis: exist 
within the. Tudemnity limits prior to selection as will bar the rimaion 
of a settlement claim under the general land laws. 


. Your office decision is therefore affirmed, and upon completion of 
SD try by Post the com eye selection * will be canceled. | . 


“UNton Pactrre R. R. Co. (Cunrmar Branom) v. | PETERSON. 


. Motion for. review of departmental decision of. J anuary 20, 1899, 28 i 
| L. D., ee) , denied I by Acting raed ee March 25, 1899. Et te 


- | MINING CLAIM—PUBLICATION OF NOTICE—ADVERSE CLAITM.. 
DAVIDSON 0. Ta BLiza Gop MInine Oe 


The sixty days of punteation required. by section 2325 R. S., on application for. 
mineral patent is complete when the notice has been inserted in nine successive - 
jssues of a weekly newspaper, and the full statutory period has elapsed; and 
there is no authority to permit the filing ofan adverse claim after the expiration 
of such period. a 
“The-case of Miner v. Mariott, 2 L, D,, 709, modified, 


| Acting g Secretary Ryan to the Commissioner of the General Land Ofte, 
(Wa Ne Dye? : March 25, 1899, . (GB. G.) 


January 9, 1897, The Eliza Gold Mining Company filed.in the Pueblo, 
Colorado, cca aii an application for patent to the Nancy Smith 
Lode claim. - | | —s 
Notice of this application was published in a weekly. newspaper, the 
notice appearing in the issue of January 16, 1897, and in each of the 
nine succeeding weekly issues, the last of which, was on March 20, 1897. 
Marchi 19, 1897, which was after the sixtieth day of such publication: 
‘George Davidaon filed in the local office an adverse claim on account. . 
of the Julia lode, which adverse claim was rejected by the local officers 
because not filed within the. sixty days period of publication, and, on: 
appeal.to your office, this ruling was affirmed July 2, 1897.. 
_ The further appeal of Davidson, brings the case here. | . 
Section 2325 of the Revised Statutes, so far as it governs the publi- = 
cation of notice of an application to obtain a patent for a mining claim | 
and the assertion of an adverse claim to ne pre emises embraced: 1 in the | : 
application, provides: that: oie 5 ee ; 


~The register. of the Land- office, upon ‘the filing of’ such. application x a ‘ shall 


- publish a notice that such application has been made, for the period of sixty days, 


in a newspaper to be by him designated as published nearest to such claim; and he 
shall: also post: such notice in his office for the same period. . os If no adverse 
claim shall-have been filed with the register. and: the receiver of the proper land-- 


office ae the for peraton, of the tay, eave of publication, it pana be assumed that the i 
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applicants is entitled to 2 pakeaty upon the magnet to the proper officer of five dots, 


lars per acre, and that no adverse claim exists; and thereafter no objection from 
third parties to the issuance of a patent shall be heard, except it be shown that the 
. applicant has failed to compl y with the teims of this chapter. 


The notice of this application being published ina Sacily newspaper. 

by insertion in ten successive issues thereof, covered a space of more 
- than sixty days. Each of the first eight insertions of the notice was a 
publication thereof not merely for the day upon which the paper was 
issued, but also for the period intervening before. the next regular, issue 
of the paper, ‘and the ninth insertion was a living and continuing pub-~ 
lication of the notice during SO touch of the statutory period of sixty 
days as was not covered by the pr seeding e} ight ner t OME: ee A. 
Prenzlauer, 27 L. D., 617.) | 
The contention of the appellant seems to be that the “sixty dase of 
_~ publication,” within which the statute permits the filing of an adverse 


—. claim, is the period of publication named in existing mining regula- 


tions; that under such mining regulations notice when published in a. 
weekly newspaper is required to be inserted in ten consecutive issues 
thereof; and that this adverse claim having been filed within the period 
of actual publication as made under such regulations, was filed “ within 
the sixty days of publication” prescribed by the statute. | 

This contention can not be sustained. In the case of Prenzlauer, 
supra, the question was whether a publication i in a weekly paper for six 
consecutive weeks was necessary under a statute requiring ‘ at least | 
thirty days notice,” and it was held that a sixth insertion of the notice _ 
was not necessary, and that the required publication was nee 
before the time for the sixth issue of the paper. | | 
' The principle there decided oer of the appellant’s contention 
herein. . 

The statute does ae require more than sixty days publication of the -_ 
notice of an application for patent for a mining claim, nor does it - 
authorize or permit. the filing of an, adverse claim after that time. 
‘The sixty days of publication uw within which an adverse claim may be 
filed under the statute is the same “ period of sixty days” during which 
_ the same statute. requires that the notice of the application for cen 

shall be published: a 
Paragraph 50 of the Minin g Laws and Regulations, approved Decem- 7 
ber 15, 1897 (25 L. D., 5638, 578), provides, among other things, that 


whew jie notice of an application for patent for a mining. claim wigs. 


published in a weekly newspaper, ten consecutive insertions are neces- 
sary.” This regulation is inconsistent with Jaw and therefore cannot 
control. The statute provides that the notice shall be “ published. for 
the period of sixty days,” and the Department is not authorized to — 
require publication for a longer time.. When the notice has been. in- 
-serted in nine. successive issues of a weekly newspaper and the full "3 
statutory period of sixty days has elapsed the er is complete. , 

—-12781—von 28——15 | 
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- The purpose of ine publication is to give monen! of the pending appli” 


cation so. that those having adverse claims may present them during 
the period of sixty days limited ther efor. Prolonging | or continuing the -- 


publication after that time has passed can Lot subserve any penenae. | 
| purpose and is not contemplated by the statute. 7 


The case of Miner v. Mariott (2 L. D., 709) j 18 authority. i in support of ee 


| “the proposition. that an adverse claim may not be filed after the expira- 
tion of sixty days continuous: publication of notice of such an appli- 


* cation, but there is language, at page 711 of that decision, in conflict : | 
~~ with the views herein expressed, and to the extent of ‘such conflict said eh 


decision is modified. 
The decision’ of youn office i is affirmed. 


. | McMitan Br AL. % ‘Hares. - 


a Motion for review of departinental decision of Deceniber 20, 1898, 27 . 
L. D,, 696, denied by Acting Secretary Ryan, March 25, 1899... | 


RAILROAD GRANT=INDEMNITY SELECTION—DESIGNATION OF LOSS. 
 Ouicaao, MILWAUKEE AND Sr. PAUL Ry, Co. v “TRICES. 


a The failure of a railroad compan ¥ ia specify a oa in one of an indemnity sié0: 7 | 


- tion of lands duly withdrawn in aid of the grant, will not defeat its.right, 


: ~ where, prior to the revocation of the withdraw al, the grant is paoume largely 
deficient. | . 
No rights are acquir eil under a tinber iewiture entry made at a time when the land 
is included within au railroad indemnity withdrawal; nor can any right under 
“such entry attach on the revocation of said. withdrawal, ca prior ade, the 
company applies to select the land. | 


| Acting g Seoretary Ra yan to the Oonimtedouer of the ‘General Land Office, 


| am Ved =. 7 " - Mareh 25, 1899. ore -(h. L. B.) - oe 


~ ‘Edward Trites tias appealed from your. coffies decision: of May 28, 

7 1897, holding for canvellation his timber culture entry embracing | fe | 
ONE “of the SE. 4 of Sec. 19, T. 93 N., BR. 32 W., Des Moines, lowa, for 
. conflict with the pant to the railroad now known as the oe Mil- 


- - waukee and St. Paul Railway Company. 


The land is within the indemnity limits of Hie: orant airdl was with- = 
drawn’ from settlement and entry September 12, 1864, and the with- 


— drawal was in force December 8, 1887, when Trites: was allowed. to ar 


“make timber. culture entry therefor. 
7 February. 20, 1888, the company applied. to select: a tract in con- : 
< troversy. ‘The application was denied, because the land was covered | 


by the said timber culture entry of Trites, ~The. company appealed, “a ss 
. alleging the withdrawal of the land for the benefit of the en ante- sgetie 
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rior to the gate of Trites, and that stich, withdrawal had not been | 
revoked. | 
| The hasewals was aeeaned May 22, 1891 (see St. Patil and Sioux | 

City R. R. Co. e¢ al, 12 L. D., 541). | 
Phe: appeal of the apinpniy from the paeatn of its saiteation to. 
select the tract was transmitted to your office March 29, 1885. The 
letter of transmittal contained no papers except the appeal of the com- 
pany and evidence of service of notice of the same upon Trites. Upon 
receipt of this appeal, your office, by letter of April 24, 1888, called 
upon the register and receiver to forward the other papers in the case. 
It appears that ever since the last named date a:correspondence has 
been going on between your office and the -local officers with.a.view to ° 
securing the application of the company to ‘select this tract, and other — 
papers which were not forwarded with the appeal. No Btlien paper 


has yet been forwarded. This was the status of the land in contro- — 


_ versy on January 11,1897, when, by letter of that date, your predecessor — 
called upon Trites to show cause why his timber culture entry should | 
not be canceled for contlict with the superior rights of the company. 
__ In response Trites filed in the local office, April 9, 1897, his answer _ 
alleging as grounds for retaining his entry— _ | 
ist. That he has been in possession of the tract for nearly ten years. _ 
2nd. That he has improved the land, thereby. raising its value 7 om 
five to twenty dollars per acre, 


3rd. That “heis informed and. verily pelievés” that the company | - 


‘has received all. the iands. itis entitled to ee uuder the. indemnity land 
grant.” i 
4th. That the local officers denied the company’ S application to select i 
> this tract and that their action has never been reversed. - 
. Hth. That the company has received all the land ‘it is entitled to 
under its grant. 3 _ 
This answer was thought not to be sufficient, ea oe your office | 
decision here appealed from, his entry was held for cancellation. | 
In his specifications Trites charges error in holding that the land 
was not subject to entry at date of bis timber culture entry; in assum- 
ing that the company made selection of the land; in holding that there 
- were auy other papers ever filed by the company; in holding that 
_ the entry of Trites was erroneously allowed; in holding that the rights 
-of the company were superior to the rights of appellant; in holding 
that the reasons given by the entryman why the entry should. not 
be canceled were insufficient; in holding that any rights of the com- 
pany attached to the land prior to the company’s selection thereof, and 
insisting that there was no selection because at the time selection was 
applied for the tract was covered by the entry of 'Trites. 7 
As the withdrawal of 1864 was in force at the date of Trites’ entry, 
~~ he could secure no- ‘Tights as. ‘Bgainst the CODEN: by his enters SO. 
err oneously allowed.. | ar , | 
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; This withdrawal was revoked. in 1891, and the Gacuon now to be _ 
* determined i is: did the company legally apply to select the tract pHe | 


‘to the revocation of the withdrawal? 


Itis insisted by counsel for Trites that there i is aon gi in the recor a 


7 showing that the fees were tendered or a prone basis assigned | in the a 


=: - selection presented by. the company in 1888. 


_ There is in the record:a copy of a letter fon the register of fe Des 3 


Moines land office, dated February 20, 1888, and. directed to the land. 


- commissioner of the railway company, acknowledging the receipt of 


your selection in triplicate for Chicago, Milwaukee and St. Paul Ry. 


Co. of N. 4SE. 4, 19-93-32” (the tract in controversy), and stating that . _ 
Git cannot be approved” ou account of the entry of Trites. In the 


‘game letter it is stated that “‘ we return check for 1.00 and papers here- _ 
vith” This is certified by. the present register of the said land office 
to be a correct copy of the original Bie as shown by me ee copy: ~*~ 


4 -book in that office. 


There is also in the fetani an OneiaAl letter from the ‘lei eaisbar hes 


: (March 29, 1888) to the railway company’s: land commissioner, stating 


that, “In. the matter of selection N. 3 of SH. 4 of 19-93-32, you [the 


said land commissioner] can mark it ‘Money teudoned and rejected: ee 
The foregoing. copy” and original. letter were attached to and filed oid 


with the company’s brief before this Department, and being documen-. 


tary evidence, if must be considered sufficient to show iba the neces- 4 


‘sary fee accompanied the application to select. | | 
There is nothing in the record, however, showing that a loss was: 


. designated as a basis for the selection, aud counsel for Trites contend _ ea 


_ that this failure on the part of the company is fatal to its claim; that, — 


. although the entry may have been unlawfully allowed during the with. 
drawal, yet upon the revocation thereof in 1891 his entry took effect, ae 
in the absence of a legal and proper. application by the company We oe. 

select. the land during the continuance of the withdrawal, and thatan ~ 


Pare application to select tndemntly, without a. designated. loss, is not a = 7 


- legal application. | 
| | There i is nothing in the sane snowing: that fhe selection eee | 
by the company designated the loss upon which the selection was. 

_ based, other than may be inferred’ from the fact that the reason given. 
_ for the rejection of the application was the entry of Trites; that is to 
say, the register and. receiver did not base their rejection of. the selec- oe 


tion upon any defect in the application papers, but refused it solely s 


ot upon the ground that the tract wag embraced in the entry of Trites. 


Such inference is not believed to be sufficient to afford a Tegal pre: - 
sumption that no other ground for rejection existed. | — 
But whether or not the company. designated. a proper’ basis for. its a 


; selection, under the law as declared in the case of the Chicago, Rock . : - 
Island. and Pacific RB. R. Co. et al., v. Wagner, 25 L. D., 458, the omis- 


- --gion DE a base would. not interfere with the right « the company to 2, 7 
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. select this tract, because, prior to the date of the restoration (91), | 


to-wit, May 19, 1890, an adjustment of the grant was submitted to this 

| Department by your office and received departmental recognition and 
approval, in which the grant was shown to be deficient to the extent of 
- more than .800,000 acres. (See Chicago, Milwaukee and St. Paul Ry. 

Co., 15 L. D.; 131, ) | | 

= The entry of Trites having been made whe the Jand was not sehieek _ 
to entry by reason of its having been withdrawn to satisfy the grant, - 

no rights were acquired by him thereby, nor could any rights attach 

thereunder prior to the restoration of the land to settlement and entry, 

and prior to that time the company had duly applied to select it. 

It follows that the entry and occupation of this land by Trites was, 
aud is, in violation of the rights of the company. 

Trites’ entry will therefore be held subject to the right of the com- 
pany to perfect its selection within a time to be fixed by your office, 
when the same will be submitted to this Department for ep neOUars and. 
If approy ‘ed the entry will:be canceled. | 

In the event of failure on the part of the company to renew and per- 
fect its application to select within the time prescribed, the ey, of - 
_ Trites will remain intact. - 

The Cen ap pee re from is accordin gly modified. 


‘MINING CLAIM—PUBLICATION OF NOTICE. 
Dimon EY AL. 2%. KAHN Br AL. 


Publications ‘of notice, on 5 aplion ant for mineral naieul: made or barau prior ae 
dune 1, 1897, are to be treated in accordance with the practice of the Depart-— 
ment existing prior to the original decision i in the. case of Gowdy et al. v. Kismet 
Gold Mining Co. : ; 


Asin g Secretary Ryan to the. Commissioner of the repens al Land Orfiee . 
(W.VeD)  Mareh 28, 1899. | 


On June 23, 1896, Herming Kahn sia: H. H. Harper made mineral 
entry, No. 4064, for the Little Mollie and nine other lode claims situated 
in the Leadville, Colorado, laud district. Angust 13, 1896, Thomas 
Dimond, Edward Kelly and Patrick McShane filed earroberated pro- 
test apainat said entry, alleging, i in substance, that the published notice 
of application for patent was defective and did not show compliance 
with the requirements of paragraphs 29 and 35, of the circular of 
Decem ber 10, 1891; that they were the owners of the Panic and Barry 
lode claims, in sonilict with the claims embraced in said entry, aud that | 
they had neither legal nor actual notice of the application for patent — 
until after the period of publication had SCARCE and. the eppneeuen 
had been approved. 7 
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| This protest was transinitted to your office, and on October 28, 1896, Ws : 
you rendered a decision i in which ‘you: said— ae -_ = 


Upon consideration of the case I arrive at, the conclusion that: none of the allega- 7 
tions contained in said protest justify any action by this office except the allegation - 
‘as to the insufficiency of the publication of notice of. application for patent. | This 

. allegation is borne out by the record which shows that no adjoining adjacent claims 

were mentioned in said notiee. 

_ Following the decision of the Honorable Secretary i in Chictise Girl lode v. isindts 

lode case, the eutrymen in this case will be required to republish their notice of 

application for patent in accordance with paragraphs 29 and 35 of the clreular of 

December 10, 1891. 


January 2,.1897, the entrymen filed a petition for revocation of the 


order requiring republication. You considered this uence on April 


30, 1897, and held that— 


The notices published and peat in ‘this case appear, upon further examination, * oh 
to be in accordance with: thé: practice pr evailing before the rendition of the depart- 


~ mental decision of May: 93, 1896, in the case of Gowdy. et al. v. the Kismet Gold-Min-. 
ing ‘Company (22 L. D., 624). Therefore, and: following: the Honorable Secretary’ Ss. 
decision in Gowdy et il. v. Kismet’ Gold. Mining Company, on re- review (24 L.D.,°- 
— 4191), and the circular of March 11, 1897, the order of October 8, 1896; for republiea- 2 
tion of the notice of application for patent in this case is hereby revoked. : 
Upon. further consideration of the allegations. contained in said protest, I concur : 
in the decision of October 28, 1896, and the protest i is ther efore hereby dismissed. 


“The protestants have appealed to the Department. aa 
The only question that need be discussed here is as to the sufficiency — 
| of. the notice ot application for patent. In the case of Gowdy et al. v.- 
Kismet Gold Mining Co. (on re-review, 24 L, D., 191), it was contended — 
by the protestants that a notice, in all Ss ceitial respects similar to that 
| published i in the case at bar, was insufficient, and that republication of 
such notice should, therefore, be ordered. The Department held, how- 7 
ever, Ou February 2 27, 1897, that “there was a substantial compliance ; 
by the applicants wit the rules as then administered. and construed an 
and that, this being Ne new publication. of notice would ‘not ‘be. 
required, — . 3 7 
In accordance wv ith linestione icueined. in said decision your office 
with the approval of the Department, on March 11, 1897 (24 1. D., 266), 
issued.a circular amending paragraph 29 of the- Mining Regulations. 
This circular went into effect on June 1, 1897, and it provided that— 
All publications made or started prior to that date are to be treated i iil accordance 
“with the practice of the Departinent existing prior to the original decision i in the 
case of W. H, Gowdy et al. v, The Kismet Gold Mining Company. 
‘The notice in this case having been given in accordance with the 
practice of the Department existing prior to the decision spoken of in i 
this circular, and having been -inade prion to June J, 1897, - no new — 
notice will be required. ! 7 OS 
Your decision | is affirmed. 
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“RATLROAD. GRANT—WITHDRAWAL—INDEMN ITY SELECTION. 
OREGON AND CALIPORNIA R. &. Co. v. BALES. 


No title to tata within the indemnity mits of a atl oad erant passes to the coms 
- pany until after selection, and the approval thereof by. the Recrel any of the 
. Interior, 

The directions in section 2, of the railroad grant. of May 4, 1870, for a withdrawal on 
_ the survey and. location of the toad. are Bppuceble: only to the lands within the’ 
- primary limits of the grant. 


Ta the absence of legislative direction for the withdrawal of ‘cidumiiit lands it is. i 


within the authority of the Land Departanent to revoke a withdrawal,. ‘previ. 
ously made, of such lands. a . . 


Acting g Beer oe Ryan to the Commissioner roy the Gener al va 4 Oe 


An. apnea has eek: filed on ‘behalf of the ern and California’ _ 


- Railroad Company, as successor to the Oregon Central Railroad Com- 
pany, from your office decision of ieee 8, 1897, in which it was held 
- thatthe E. 4 of the NW. 4, the SW. 4 of the NE. 4 4, and lot.1, See. a 
T.25., Rh. 7-W., Oregon City land district, Oregon, was, by reason of 
the scttlement claim of Everett: B.. Bales, not subject to indemnity 
selection by said company, and in which a: rule was served:upon said. 
company to show cause why it should not reconvey said tract to the. 
United States, as contemplated by the act of March 3, 1887 (24 Stat., 
556), it having been erroneously patented to. the company during the. 
pendency of a contest Biquen by Bales oe the company, involy- 

ing this land. | 

The conipauy lays claim to the land niles ifie provisions of tie act 
of May 4, 1870 (16 Stat., 94), making a erant to aid in the construction 
of a railroad and telegraph line “from Portland to Astoria, and from.a 
suitable point of junction near Forest Grove to the Yamkill river, 3 near i. 
-MeMinville, in the State of Oregon.” : i 
‘The entire road was located, and on account thereof the lands aa 
withdrawn within both the gr anted and indemnity limits as adjusted 
.to said location. Thereafter the company constructed its road from 
- Portland to Forest Grove, and from thence south to McMinville. The 
portion of: the road extending northwestwardly from Forest Grove_ 
to Astoria being unconstructed, the grant appertaining thereto was 
declared forfeited by act of Congress approved J ay 31, 1885 (23 > 
Stat., 296). | 
| The tract here involved was within the aC On limits of the erant | 


as ‘originally located, ald upon the readjustment of. the limits to ae 7 
constructed line it qeanined within the indemnity limits. = 3 
The township plat. was filed in the local office July 27, 1893, on which coi 


-daté the.Oregon and California Railroad Company filed its selection 
list No. 10, including this tract. Later in the same day, Everett R. 
Bales tendered homestead apppcyee for this land, and upon his alle- oo 
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| : 4 gation of prior: settlement, hearing Es was s duly ordered and held} May 1 i Fe 
1895, Lien 

The testimony. adidaced ae the. henge ure that Balke anede ate 

settlement upon the land in Apr il, 1889, and that he took up a ‘residence = 


upon the land, which was a eer to the date of the hearing, his, 
- improvements made upon the tract being of the value of about $800. 

Upon the showing made the local officers, in their opinion of July 30, 
1895, recommended that the company’s: selection be canceled and that 
Bales be permitted to com plete entry of the land upon his homestead 
application. 

The company appealed to your office, and during. the hence of 
said appeal the company’s list of selections was taken up and passed 
- to patent on October 9, 1895, without regard to the pending. case eles a 
upon Bales’ homestead application. ita 
Thus the matter restéd until, in your office decikion of. oe 8, 


| 1807, the case arising: upon Bales’ homestead application was taken up — | 
for. eGusideration: and upon the showing made it was held-in said 
_ decision that Bale would be permitted to complete entry of the land, 


put for the fact that during the pendency of the case arising upon said 


_. application the tract had been. inadvertently patented tu the company, 


and for that reason a rule was laid upon the company to show cause. 
_ why it should not recouvey the tract thus erroneously patented. | 
In its appeal from said decision it is contended on behalf of the com- . 


oie 2 pany that the grant is largely deficient, and for that reason no selection = 


“was necessary, and that under the terms of the grant the land was not 7 
subject to homestead settlement in 1889, the road having been located | _ 
and constructed prior. to that date; that the act. making the grant. 


: required that the lands be reserved upon the location of the line of © * 


. road, and that this land had been withdrawn on account of the grant = 


_ prior to said alleged. settlement, which reser vation was still i in force at aS) 


the date of the alleged settlement. i 7 : SB 
_- Aside from the question as to the merits: of the company’ S contention, : 
it is apparent that the tract was inadvertently patented: during the | 
| pendency of the contest arising upon Bales’ application, and while-by . 
‘the issue of said patent the land passed beyond the jurisdiction of the - 
land department, the record made upon said application will be cousid- 
ered for the purpose of determining whether such a showing has been 
made as warrants the institution of suit by the United States for the 
recovery of said tract, to the end that Bales may be permitted to com- 
plete entry of the jand: 
'. Relative to the alleged deficiency i in the. matter of the grant, it is 
sufficient to say, that no departmental adjudication is referred to as 
- finding or determining: any such deficiency in this grant. _ Under the 
terms of the grant, in lieu of losses within the primary limits, other 


lands, within twenty- five miles on each side of the road, were to be a2 


: ee under the: direction of the > Secretaty of the Interic ior. 
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Under repeated adjudications by the courts aT this Department, no 


. title passes to lands within the indemnity limits until they have been — 


selected in the manner prescribed by the act, that is, until the com- 
pany’s s selection has been approved by the Secretary of the Interior. 
The second section of the act provides: | 


And whenev er and as often as: the said company cai file with the Secretary of 


the Interior maps of the survey and location of twenty or more miles of said road, 


the said Secretary shall cause the said , granted lands adjacent to and. coterminous . 
with such located sections of road to be segregated from the public lands. ad 
The direction to withdraw the lands on account of such location, it i 
will be seen, was limited to the “oranted lands,” which term was evi- — 
‘dently used in its restricted sense, as applying to the lands within the 


primary limits which became identified as ‘granted lands” by-the 


filing of said map and was not intended to include indemnity lands — 
- which ‘became identified as passing under the grant only upon actual — 
selection by the company in lieu of lands lost to the grant within the 
primary limits, 

There is nothing in this act, ieee er, hidiiting the power of the See. 
retary to make withdrawal of lands within the indemnity limits; and 
following the definite location of the line of the company’s road oppo- | 
site this land, it appears that the lands within the twenty-five mile or 
indemnity limits were withdrawn from settlement and entry by your 
offi¢e letter of May 26,1876. It is claimed on behalf of the company 
that this withdrawal was never revoked ; ut an- examination of the 
matter leads to another couclusion. 

Following the passage of the forfeiture act of January 31, 1885, which : 
forfeited the portion of the grant opposite the unconstructed road, and | 
upon the re-adjustment of the limits to the constructed line of road a_ 
diagram was prepared by your office showing the lands saved from. 
forfeiture within the twenty-mile or primary limits on account of the 
_ constructed lines of road. There was also shown upon this map the 
former limits, both primary and indemnity.. There was no extension of: 
the indemnity limits opposite the constructed portion of the .road 
shown, and along the entire indeninity limits formerly established; were 
printed the following words: “Indemnity lands restored;” thus evi- | 
dencing an intention to include within the restoration all the indemnity 
lands, without regard to location with refer ence to the constructed line, 

Of the lands within the indemnity limits as originally. established, 
but a small portion remained within the indemnity limits adjusted to 
to the lines of constructed road. The tract here in question is & part © 
of the land included within the indemuity limits as originally estab- 
lished and also within the indemnity limits opposite: to the constructed 
lines of road. 


In the matter of instructions eonaned yy your office, addressed. to ‘i | 


the register and receiver at Oregon City, Oregon, governing the resto- 
ration of the lands forfeited. by the act of J anuary 31, 1885, and which 
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7 was accompanied by dl the map | or ata gram “above desoribed, it is stated : 
ae _that— | | | ie 


- Construing tho whole act, it appears to me that Cenereas intended to. reserve fr ‘on 
forfeiture the lands: within granted limits along the whole of the constructed por- 


a tion of the road. For the Aen therefore, the ‘restoration of lands under the act. 


of January 31, 1895, will be limited to the lines shown on tho diagram, wine) is am e- 
| pared in accordance with the foreg oing views. Boe oto 


These instructions 5 were ‘aubmitted to this Department and regularly : a 


> ‘approved July 9, 1885. It will thus be seen that, although the letter. 


_ of instructions to the local officers does not specifically state that the. 


portion of the lands within the indemnity. limits originally established : 


ao remaining within the indemnity limits opposite constructed road, were moe 
restored by the terms of the. order contained. therein, yet when con: 


sidered i in connection with the may, 1b leaves but little doubt as tothe 


- intention to restore those lands. There being no legislative direction — 
for the withdrawal of the indemnity. lands,. it was within the power of 
the land department te revoke the. withdrawal pr evonely made er gee Pe eee oe 


| ‘indemnity: lands. : 
It might be further stated that following ie departmental ies 


| : of. April 5 Dy 1887 (5 bee Dy 549), involving. the: question. as to the extent ; > 
of the graut for this company not included in the forfeiture, your office, 


| by letter of: April 18, 1887, transmitted - co diagram to: the local. | officers, a | 
_ in which letter the following appears: re 4 


Any intitle whiclt fall outside the blue twenty-mile limits, you w ill hol das eeatoted _ 


and subject to appropriation as provided. by the act of January 31, 1885, by the first | 


legal applicant. Those in the odd numbered. sections which fall within the twenty 


7 mile blue: limits and are free. from other cs are Teserverl for the benefit of the. ee 


railroad company. 


‘The yellow twenty ive: mile tae shows the limit to ehigd tie company may g £0 in = 


selecting indemnity for lands i in place, but there i is ho reserv ation outside the ereniy | 
E mle blue limits. | . - 7 - | : 


- Your ottiee plainly consid the previous ihetrecdons of 1885 as 

| restoring those lands formerly included within the indemnity limits — . 

that would remain within: the indemnity limits adjusted | to the con- 

structed line of road, and for this reason no action was taken looking - 

to the restoration of: the indemnity lands in 1887, when the indemnity — 
withdrawals on. account of railroad grants generally were revoked and — 

the lands restored. Under these instructions, construed as aforesaid, s 


the grant has been since administered, and no good reason aPnse ee, 


for departing from the rule of adjustment made therein. — - 

It follows that the inadvertence on the part of your office i in patent: oe 
ing this land to the company durin g the. pendency of Bales’ contest was 
in violation of .the rights gained by. his settlement and the timely , 
tender of his homestead application, and it is therefore directed that. = 
| demand be made. upou said pPOMDED YS to econo this Jand ‘to the 
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- United States; : as contemplated by the act ic March 3, 1887 (24 Stat., 
-556), and at the expiration of the time allowed en whiclr to com: 
| ply with said. demand, the matter will be reported to the Department 
i for such. ee action as the facts: may * warrant. | 4 


HOMESTEAD ENTRY— SCHOOL INDEMNITY SELECTION. 


_Jonns v. ARTHUR. 


ae Tend in the Pee possession and occupancy of one holding the same under: claim 


and color of title is not subject to homestead entry. : 
Where the State has. sold a tract as school indemnity. land, and it s Gabactuentis: 


_appears that the record discloses no selection thereof, it may be permitted to 


select such tract, on due assignment of basis, where such action is nécessary for | 
the protection ofits ae and isin pursuance of its original-iutention. 


Acting Seer etary Ryan to the Commissioner of the General Land Office, 
(Ww. Vv. D.) sn od _ Mareh 28, 1899. | ig (H. G.) 


M. L. Jones appeals from the Geeisinit of your office of January 29, 
1897, dismissing his contest against the homestead entry of Thomas J. 
“Arthur, made July 15, 1892, for the N. 4 of the N. 4 of the SW’, 4 of 
Sec. 10, T.65., RB. 3 W., Oregon City, Oregon, land district. — | 
~The facts’ gather ed from the evidence at the hearing are set out at 
length in the decision of your office, and it is unnecessary to repeat 
them, further than to say that the tweuty-acre tract of land involved © 
in this controversy, with other lands, was. sold and conveyed by the 
warranty deed of the State of Oregon, in the year 1869, to one Thomas — 
Cross, as indemnity school land, and that Joues, the contestant, derives 
his title by deed of warranty, through mesne conveyances, arin this 
source, and was in the actual possession of the tract at the date: of 
Arthur’s entry. He paid twenty-five dollars per acre for the tr act to. 
his grantor, and his good-faith and reliance wpon’ the security of ‘his . 
title is manifest from this fact and from the report of his attorneys, at. 
or about the time of his purchase, that the title was perfect. © _ | 
There is some conflict in the testimony in regard to the enclosure of 
the tract. Upon portions of two sides a pile of driftwood and a slongh | 
~ served as barriers against the incursion of live stock, and the other 
boundaries were fenced. Only about six or seven, acres had been culti- 
vated up to the time of Arthur’s etry; but the tract, with adjacent. 
Jands, including an area of about one hundred and sixty. acres, was 
occupied and cultivated by Jones and his predecessors in title, and had | 
been so occupied and cultivated for twenty-three: years at the: time of : 
- such entry by Arthur. Jones had paid taxes ou the lands from the © 
time of his purchase (March 4, 1883) until Arthur was ousted from the 
possession thereof in 1894, and reported the tract’ for assessment in | the: ee 
year of the neanne: or r the year preceding it. So 
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Ar fina enter ed ‘lib tr act thr ough a gate i in 1 the auélosares He sought ‘ 


= permission to go there; but as no one was upon: the place to represent: a 
_Jones,- he made. settlement without. such. permission. Jones ordered. 

_. him to leave the premises; and thereafter, while he remained in posses: 
sion, he went upon the tract through the fence of another, who eave | 


him permission to do so. —- 
_ At the time of Arthur's entry there | was some econ In: ailgerig | 


. it, on the. part of the local officer in charge, but after an examination 


of the records, including the plat book, the entry was allowed. | 
There appears to be no record that the tract was ever ‘selected by the 


: State of Oregon as school indemnity lands, either in the local office ov | 
your office, and your office so found. “This finding is supported by a 


letter of your office bearing date October 20, 1879, addressed to the - 


land department of the State, and ‘transmitted 6 this Department — 
_ since your office decision in this case was rendered. In effect, this — 
communication states that no selection appears for the tract in rdinptite; | 
in any of the lists of selection forwarded to your office, and therefore 


was presumed to be abandoned, if-ever selected, or omitted from the. 
official list of selections by the proper officers ‘‘for reasons best known 
to themselves.” Your office held therein that it could not ‘reconcile 
their action with the fact, if it be a fact, that the State of Oregon had 
sold this land previous to the date of makivg up said lists.” 

By said letter your office denied the petition of Scott and Kinney, as 


‘grantees of the State, to have approved the indemnity school selections 


of the tract and other lands, alleged to have been made September 25, 


1854, by the superintendent of schools of Marion county, Oregon, then 


coe 
The State of Oregon, on August Dg. 1893, over a year after Arthur's 
entry, through the clerk of its land department, appealed from the 


action of the local officers, rejecting the application for selection by the 
State of the tract involved as school indemnity lands, for the reason 


that the tract was covered by Arthur’s entry. The grounds of. this 
appeal are, that the State conveyed the above-described. land, with 


other tracts, to. one Thomas Cross, September 17, 1869, as indemnity 


school lands; that. the tract had, since such conveyance, been in the 


possession. of Cross, or his vrantees, and was enclosed and. cultivated). 
_. for many years by them, and was so enclosed and cultivated atthe time — 
_ of Arthur’s. entry by Jones, the contestant herein; that being so | 
enclosed, cultivated and occupied, it. was not subject. to entry andar : 
the homestead. laws, ; and that. Arthur was a trespasser thereon. This. | 
3 appeal, in addition to tire assignment ¢ of err ors, contains the following, | 
statement: - 3 3 


a By some error or. ovensicnls ie cea toes not: disclose the fact that said tract <: 


was selected as school indemnity land before it was conveyed to Thomas Cross, and : 


eo the State asks to be. allowed. to. perfect title by making the selection at. this time, ae 
and that the filing of “Thomas J, Arthur be canceled. = | | 
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Biot to the hearin g, Jones aneitned: a suit in a ined ‘court for the — 


‘possession of the tract, and after a trial, at which Arthur appeared and 
— submitted evidence, as well as Jones, judgment was rendered against .. 
Arthur, and he was ejected from the. premises by. the sheriff of the 
county, and Jones was put in possession. The matters here in dispute 
were attempted to be adjudicated in such suit, but the judgment can 
have no controlling effect in the determination of the matter here. — 
Application to make entry of the tract; with other lands, was first 


made by one John W. Crawford, upon May 26, 1879, under a soldiers’. : . 
declaratory statement filed November 26, 1878, His. entry was made 
August 5,1879, and a contest was faitiated: by Scott, as purchaser from 


“the State, resulting in a hearing, at which Crawford did not appear, 
but made default, and. his entry was canceled. He acquiesced in this 
decision and was permitted to make a new entry of other lands. Juan 
affidavit accompanying his application therefor, he states that he — 
abandoned his entry covering the tract in dispute ‘because the lands | 
lad been selected by the State and were occupied by its grantees. 

It is manifest that the decision of the case rests upon the validity of 
Arthur’s entry made in the face of the practical enclosure of the tract, 
‘with other lands, by Jones, and its occupancy by him and his grantors 
for so many years, under claim and color of title. Jones paid twenty- 
five dollars per acre for the tract, while the original grantee from the 
State paid but two dollars per acre.. Jones mortgaged the tract, in 
common. with other Jands selected by the State, to the State Board of 
Land Commissioners, for the sum of ‘fifteen hundred dollars; and it is . 
improbable that State officials should have advanced’ such a sum or 
any sum under such mortgage without an honest belief. in the aan) 
of the title to each tract covered by the mortgage. | 

It is true that the tract has been only partially impr oved and culti- - 
vated, but it had been used and occupied in connection with other lands | 
for. twenty -three years preceding the entry of Arthur, by those who, 
beyond question, must have believed their title to be pcod: particula rly 
as warranty deeds were passed by the State and all of the vendors at 
each sale. | 

While Jones night have been informed, after his purchase: of the 
defect in his title, and in ample time to have made entry of the tract 
prior to Arthur’s entry, it is not clear that he plainly understood the 
purport.of such information. He denies that he was ever so informed, 
and evidently relied upon the iuformation furnished to him by ae 
attorneys at or about the time of. his purchase. - 

The tract is in a well-settled community, where lands are sun oubteily : 
of much value, and it may be that, an ordinary purchaser would have 
relied pon the security of his title in a like situation, as the public 
lands in the vicinity had eee been nearly all entered. pri ior to his 
| purchase of this tract. 

. ‘The case. seems to fall within the category of cases decided by the | 


| 238° ‘DECISIONS RELATING: To ‘THE ‘PUBLIC. LANDS. 


| an court of the United. States, beginning with that of Ather fn < ee 
— ®& Fowler.(96 U. By 513), declaring illegal any ¢ attempt to make entry 
of the public inde occupied. and improved by another under. honest 


~ claim and color of title. -As Jones was in. actual possession of the tr act, . 
_ by his employé or agent, at the time of Ar thur’s. entry, whether or not. 
the entry of. Arthur was made peaceably or with force is immaterial, _ 


In the ease of Quinby vy. Conlan (10£-U. 8., 420, 493), the rule was. | 


- broadly stated to be, that “a settlement can not be made upon public — 
~ land already. occupied, and the reasoning of the supr eme court in all 


* the cases pertinent to this inquiry forbids. the invasion of the actual 


: possession of another, maintained under claim: and color of. title, 
~ whether such invasion 1s accompanied by the use of force or not. NGond: ee 
win v. McCabe, 75 Cal., 584, 588, and cases there cited.) | | 
_. - The principle eeriten in the case of Burke v. Gamble (21 L. a 
ie 362 , o64) is also’ applicable to the case at bar. mo 1S. well stated in. the 
syllabus, as follows: : - ~ 


No rights are acquired ander ae acirieinene: laws by an Atlawial ‘reun nea on the ‘oe 
undisputed and known possession of another, who. believes his title to-be good. 


The enclosure of the tract was - ractically sufficient, and. an inquiry: 
yr | 


on the part of Ar thur at the time he made an inspection of the tract 


: | * prior to his entr y; would have revealed: the claim of title of Jones. 


- - & question ‘is raised as to the qualifications of J ones to enter the — 
tract. It is shown that he was assessed’ for taxation for over one | 
thousand acres prior to the year during which. the hearing was had, but 


i he asserted at the hearing that he was qualified. to make entry of the & 


tract. Hiven if Jones was disqualified aS a hhomesteader, this question | 


could only arise when his application. to enter is presented. If the: _ 
. State. be permitted to make selection of the tract at this time, his quali- 


fications as a homesteader become of no ee in | the disposition: 
of this case. 


~The veal question. to be decided t is as to the right of Ar thur to se a 


oe the tract. Considering the occupancy of the tract for so many years . 
— under an honest belief in the validity of the title of the State of Ore- 


- . gon thereto, and under claim and color of the warranty deed from the 7 
State, it must be held that the tract was not subject to. entry at the a 


time entry thereof was made by Arthur. 


‘It does not appear that the State of Oregon has appealed from the ee 


ce ion of your office rejecting its application to select the tr act 


: involved. Although it is not a party to this proceeding, its right to - 
select the tract involved may be considered as incidental to this 


ae inquiry, especially since: it. has” attempted to make such a selection 
: through its proper. officers. for the purpose’ of correcting the manifest ~ 
errors of the officers charged with the duty of applying for indemnity — 


‘ selections, and. in order to make good its warranty to its citizens who | - - 
were misled. by its solemn deed, and in view of the further fact that . 


ee the appeal of J ones practically brings the State’s case here. There is | 
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: not much doubt. that the. seissuion: of ‘this: tract. was intended, but 
owing to the loose methods which it is conceded were in vogue . durin g- 
the early years of the settlement. of the: State, such intention never 
ripened into a perfect open or an one selection of the. tract. 


in dispute. | | 
| | Under the circumstances, it ahoaia: now Ae, allowed is make ‘the = § 
-. selection, upon furnishing a proper basis therefor. | 


‘The decision of your office is reversed. The entry of Thomas J. 


Arthur will be canceled, and the State of Oregon will be permitted to 
make selection of the tract as school indemnity land, upon a proper > 
basis furnished therefor, within a time to be limited by your office, 


and failing. so to do, M. L. Jones will be permitted to make entry for ~ 
the tract. within ‘a reasonable time after the failure of the State to 
make application for such selection; upon show] ing his qualification to 
make such ay: | | : | 


aaamass LANDS—DOUBLE MINIMUM LAN Ds. 
STATE OF MINNESOTA. 


_ The State has no right sine its grant of swamp lands to double minimum reserved | 
sections within the limits o ® prior railroad grant. | 


| ‘Acting Secretary. Rr yan to the Commissioner of the Geneeah Lond a Office, a 
oi YD ~ ; & aren 98,1899. 9 0 We, cs R. Q. “ 


The State ot Minnesota has: appealed to this Depar tment from your | 
office. decision of July 21, 1897, wherein you hold for rejection its claim, 
‘under the swamp land grant: of March 12, 1860 (12 Stat., 3), for the 
NE. 4 of the SW.4 of Sec. 24, T. 35 N., R. 30 W., St. Cloud, ee | 
land district. As reason for such action you state that— 


the said tract of land being in an even-numbered section within the six - rile limits 
of the * ‘former Brainerd branch of the St. Paul.and Pacific (now St. Paul and North- | 
ern Pacific) Railway Co.,” was. reserved for the special purpose of reimbursing the 
eovernment for lands granted to the State of Minnesota to aid in the construction of. 
certain railroads, by the act of March 3, 1857 (11 U.S. Stat., 195); and the reservation — 
_by the said act was of such a character as. amounted to. the disposition of the said 


. tract for other purposes prior to the date of tlie oe land oat (1 pote bal, — 
me oe 14 L. D., 229). 


By act of Septeiiher a 28, 1850 0 Stat. , 519), ooienets granted to the 
- State of Arkansas the whole of the swamp and overflowed lands within — 


its borders which remaihed unsold at the passa ge of the act. The act . 


of March 12, 1860 (12 Stat., 3), extended the provisions of: said act. to. 
the. States of Minnesota and Oregon, and. contained the proviso— 


“That the grant hereby made shall not include any lands which the government of ; 
ihe United States may have reserved, sold or disposed of (in pursuance of any law 


heretofore enacted) prior to the confirmation of ttle to be made under the authori- 5 “ 


zelion. of the said act, 
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The ack of March 3, 1857 (ul Stat. 195), granted to the Territory of | se ae 


. Minnesota, to aid in the construction of certain railroads, “every alter- 
nate section of land, designated by odd numbers, for six sections in. 
width on each side of said roads.” — Section two of said act provided: 


That the sections and. parts of sections of land which by such’ erant shall remain 
to the United States, within six miles on each side of said roads and branches, shall 
not be sold for less than double the minimum price of the public lands when sold; 

nor shall any of. said lands become subject to private entry until the same shall have 


e Deen first: olfered at public sale at the incr eased price. 


The cases cited in your office decision relate to swamp lands in thie. 
State of Illinois. » In the first of these it was held by Secretary McClel- 


: land, as long ago as November 20, 1855, that said State had no tight. 


niider the swamp land grant to any of the double-minimum sections 
within the limits of the grant made by act of September 20, 1850 (9 
“Stat., 466), because such sections had’ been reserved for the special 
purpose of reimbursing the government for the lands granted by said 
act. The Department has followed this ruling: in all cases of a-similar 
nature which have come before it since the said decision was rendered. 
See the cases of the State of Illinois, 2 C. L. L., pp. 1062, 1069, and 1071, 
and 14.1. D., 229, and. State of Ohio, 10 L. D., 394, and cases cited. 
therein. 

The act of Mar ch 3, 1857, supra, paner g a ahae to the State oe Min- 
nesota to aid in the ence iasr6n of railroads, is substantially the same 
as that of September 20,1850, supra, granting Jands to the State of 
Illinois for a similar purpose, and the construction which has been 
placed by the Department upon said last-mentioned act will be adopted 
in this case. It is held, therefore, that the State of Minnesota has no 
right under its swamp land grant to double-minimum lands within the 
limits of the grant to the former Brainerd branch of the St. Paul and 
| Pacific Railway Company. 
- Your decision is affirmed. 


| ‘MINING CLAIM—PUBLICATION | OF NOTICE. 
| -Gowby v. CONNELL ( On REVIEW). 


Under the rule as announced in the case of Gowdy vt. Kismet Gold. Mining Co., 
la Dd, 191, the failure to include in the published notice of application he 
“a “mineral patent the names of: adjoining claims will not render such notice insuffi- — 
cient; where the publication i is made or beguu prior to June 1, 1897, and i is sub- 
... stantially in accordance with the ] pr actice theretofore existing. 7 
The sufficiency of a published notice ‘of applicatiou, for mineral patent. must be a 


_ determined by taking the notice ‘as a whole, and if, when so’ taken, the situa- | aa 


- tion of the applicant’s claim on the ground is designated with substantial acen-. . . 
tacy, the notice should be held sufficient. | 


_ The departmental decision herein of: J une 8, 1298, QT L. D, 56, aeealled and wieated: acts es 


: Secretary. Hitchcock ‘to the Commissioner: of" ‘the: General Land Office, 


(WL. D) | Mareh 80, 1899. “(@.B, Jr) as 


This case is hee the Department ander an ‘order ‘esto: September 


9, 1898, oes a motion by J. ‘Arthur Connell review Us mue : - = 
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éedaion of June 8, 1898 (27 i L. D., 56), wherein, affirming your office | 
decision of October 13, 1896, in the matter of mineral: entry No.-$21, of 
the Big Chief and Bie: Mike lode claims, survey No. 8868, Pueblo, 
Colorado, land district, the published notice of the application for — 
patent was held to be insufficient, and new notice was required for the 
— reason that the Chicago Girl lode claim, an adjoining claim, was not 
mentioned in the Davaenes notice, either by name or by its official 
survey number. 

Your office decision was hased upon the decision of the Oseeetndit 


in the case of Gowdy et al. v. Kismet Gold Mining Company (22 L. D., 


624), The last mentioned decision was modified on review February 
27, 1897 (24 L. D., 191). Itis contended in the motion that the decision 
of February 27, 1897, in that case, which is referred to in the decision 
under review as if supporting the same, does not in fact supportit, but 
is repugnant to it, and that the decision of the Department dated — 

June 25, 1898, in the case of Hallett and Hamburg Lodes ae L. D., | 
104), is also reohenant to- it. 

: William H. Gowdy, the protestant in this case, was. diag, as alleged 
owner of the Chicago Girl claim, one of the protestants in the Gowdy- 
Kismet case, supra. In that case it was charged, among other things, 

that the published notice of the application for pateut to the Kismet 
lode claim did. not contain the names of adjoining claims, nor state 


where the record of the Kismet location could be found. These — 


charges were shown to be true in each ‘particular. The: Kismet .pub- 


mn lished notice did not make mention of any adjoining claim, either by 


name or survey number, nor did it contain any statement relative to 
- the record of the location notice... In these. particulars, | therefore, the 
notice did not meet the literal requirements of then existing regula-_ 
tions (mining regulations approved December 10, 1891, paragraphs 29, 
30, and 36), which were sustained and insisted upon in the first of the | 


_ Gowdy- Kismet decisions, supra. 


Considering these charges in connection with the facts disclosed in 
- that case and in many similar cases in your office, the Department i in 
its decision of February 27, 1897, supra (pp. 192 antl 193), said: 


An informal i inquiry at the mineral division in your office discloses the fact that a 
large proportion of the notices of the character under discussion are no¢ strictly in 
conformity with the regulations, and some of the features might on strict construction 
be subject to the same criticism as the one at bar. It has been considered by your 
office that these notices are a substantial compliance with the regulations. * * * | 

After mature deliberation on this subject, I am convinced that there is much force — 
in the proposition that the rule announced by the Department-in this case, if: 

enforced, would effect a material change in the practice theretofore prevailing in 
your office, which, by reason of its long standing, may be regarded as having. become 
a rule of property, and that the summary enforcement of such rule as to pending 


applications, in which notice has been given under the former practice, isnot only ..— 


calculated to cause much confusion, but great expense, both of which should be 
avoided. 
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‘The Se sacenent fietl directed. the. immeiliate promulgation of a& aes 
stitute, therein set out (p. 194), cc for the present paragraph 29% 


ies _. with instructions that the sanie will be in full force and effect ol anid after the ere : 
day. of June, 1897, and all publications made thereafter must be in conformity with 
this. All publications. made or started prior to that date will be treated under the — 


— rule as it was interpreted prior to the or iginal. decision i in this case. 
and in conclusion held that: a, WPS 
in the case at bar there Was a substantial compliance by: the: applicants with the . 
rules as then administered and construed, and that the (previous) decision should 
be modified. to this extent. The order requiring republication and: cupending es : 
. entry during that period is hereby revoked. 4 
-_ Read in the light of the facts in the Kismet published notice, cwliich 
| contains 110 reference to any adjoining claim nor to any record of the Kis- 


met location, it is evident that it was intended to hold, in the decision. - ra 


of February 27, 1897, that the failure to include such ane in publica- : 


tions of notice “ made or started” prior to June Le 1897, would not ae 


~ render the notice insufficient or make it necessary ‘that new notice be | 
given, but that, as was therein expressly said, such publications « “will - 
be treated under the rule as. it was interpreted prior to the original 


decision in this case.” While no mention is made of the Chicago Girl 
. claim in the published notice of the Big Chief and Big Mike applica. 


_ tion, four other claims are mentioned therein. by their survey numbers, 7 
that is, surveys Nos. 8451, 8360, 8741, and 8426, as conflicting claims, 
_and the conflicts between them and survey No. 8868 are excluded. 


‘The Big Chief and Big Mike notice was therefore less objectionable = 
under. the letter of the regulations than was the Kismet notice. The 

former made mention of four conflicting claims. by survey numbers; _ 

_ the latter contained no allusion to any other claim. 


It is not alleged by the protestant that he was ‘misled, ¢ or that any 
one was misled by the failure to make mention of the Chicago Girl 
claim in the Big Chief and Big Mike published notice.‘ He liad filed a 


‘protest as owner. of the Chicago. Girl, survey No. 8844, February (aa 


- 1894, nearly eight. months. prior to the commencement of that notice, “ 


- against the application for the Kismet, survey No, 8451, which conflicts a 
| with survey No. 8844, and the mention of survey No. 8451 j in the notice 
in question was, under these. circumstances, in itself sufficient to put ; 


him upon inquiry. The decision under review is not justified by. the 


. decision of February .27, 1897, in the Gowdy-Kismet case. The pub- 

-Jished notice of the Big Chief and Big Mike application i is believed to 7 

__ be within the rule of that decision relative "0 eens made Ol as 
started.” prior to June 1, 1897. | | a 


A comparison of this notice with. the published notice set ont in » full 


3 : _ in the decision in the case of Hallet and Hamburg Lodes, supra, shows 


- that the notices are in every respect. essentially similar throughout, | 


except that there are certain errors in the latter notice, while there ar ‘e.. | 
none in the former. The notice of the Hallett and Hamburg applica- 
ae Hon was held to be sufficient, in considering the official instructions - 
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above mentioned, m ounbetion with the Boon (2325 | Revised Statutes) 
to which they pertain, it was said in that case: | 


- ‘Ibis believed to be the intent of the statute ( and with this intent the pemirations = 
thereunder must be in harmony) that the notice of application for patent, both 
posted. and published, should contain such matter as will informa mau of ordinary. | 
intelligence and prudence having an interest in a mining location conflicting with 
the one applied for, that application is made for patent to the ground in conflict, 
4 thereby giving him au opportunity to file and prosecute an : adverse claim and thus 
assert. and protect his rights as provided by section 2326 Revised Statutes. If,in - 
any case, a notice contains such information, it is sufficient whether it conforms with ~ 


every minute requirement of the official regulations or not. Such regulations. are 


prepared and issued as a guide’to applicants and the local GuIOetey and are pgenoratly . 
in matters of cecal, director ¥ rather than mandatory. | 


i 
ony 


The antics must be taken as a wile. If; wien so taken, it is misleading, then it: 
fails i in the purpose of a notice; but if; taken as a whole, it ports out the ground. 
applied for, it is sufficient. 

These views are equally per tinent and controllin g in the case at bar, . 
the published notice in which is believed to be sufficient. It is so held. 
The decision of June 8, 1898, in this case is accordingly recalled and 
vacated, and .that of your office dated October 13, 1896, reversed. If 
there are no other obj ections to the said entry you will Dare it to patent, 


INDIAN LANDS—SECOND ENTRY—SECTION 6, ACT OF JANUARY 14, 1889. 
SANDSMARK ET AL. 2. SOvICK. 


The provision in section 6, act of Jan wary 14, 1889, with respect to the allowance of. 
second homestead entries was intended to afford protection to persons who had 
made entries or filings, pricr to the passaye of the act, but: who had failed to 
perfect title to the laud so entered or filed upon either before or after the pacsage 
of said act. 


The case of Conuors v. Mohr, 18L. D., 380, cited and followed in the matter of the 
priority of a settlement right a3 against an entry made by one who was in wait- 
ing at the local office prior to such settlement, but was prevented from making 
entry by the number of prior applicants then in attendance at said office. 

| ‘Seer etary Hitchcock to the Commissioner ‘of the. General Land . Office, 

(W.V.D.).- ' March 30, 1899." “ . (0, W. B.) 


May 15, 1896, Ole B. Sovick made homestead énty, No. 88, of the S. 3 - 
of the N W, 4 anid lots 3 and 4 of See. 1, I", 148 N., R. 39 wW., Crcokston: 
land nistrich: ‘Minnesota. . 

May 19, 1896, Ole G. Sandsmark made. homestead application. toe 
- said land and filed an affidavit of contest against said entry No. 38, 
claiming settlement at fom minwtes past nine o'clock A. M.,.on May 
15, 1896. | 

May 26, 1896, Ole B. Stabeor. filed homestead siplieation fs said sf 
land and. filed an affidavit of contest, claiming settlement at ten mi 
utes past nine o’clock A. M., on May 15, 1896. 7 

June 4, 1896, August Nelson filed an affidavit of dortest aiaiins _ 
: settlement on the SH. 4 of the NW. 4 #, the poate a of the N NE. i and lots 
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2 and. 3 of said section. i at six < minutes past 1 nine ‘o'clock AY M., on - 


3s May 15, 1896. 


This land: was uiiore a Seal: in ate Red. Lake. re reserva- | 

“tion, and was opened to settlement and entry at nine o'clock A. M., on 

| May 15, 1896 (see circular of March 27, 1896), | 

| “Auguit. 3; 1896, a hearing was held before the local officers to deter- | 
mine the rights of these patties. , 

3 ae 3, 1897, the local officers rendered. a decision i in n favor of Stub. 

~ gon. : Sovick ait Sandsmark appealed. ee | 

aoe 7, 1897, your office affirmed. the judgment of the local offi a 

cers. Sandanank and Sovick appealed to the Department. 


The evidence shows that Saudsmark mide lis initial act of settle- “33 


- ment at four minutes past nine o' clock A. M., ou May 15, 1896, the day: 
of the opening, but that he had done. noting more on the land up to — 
the date of the hearing, and never established resideuce upon the land. ° 
. On the other hand, it is shown that Stubson inade settlement ou the 
land at ten acnates past nine o’clock on May 15, 1896, and that he has 
followed up his initial acts of settlement by building a house, twelve 
~~ by fourteen feet, on May 26, 1896, planting potatoes on a piece of ground 
of about two square rods, digging a well, etc., and that he has estab- 
lished residence upon the land. The local-officers held that: | 

As Ole B. Stubson seems to be the only one of the contestants that has followed 
up his initial acts by establishing residence upon the land, and as said’ acts were 
begun prior to the hour that entry was made by Ole B. Sovick, we would recom- 
mend that said entry be canceled, and anve Ole B, Stubson be allowed to make ane 
therefor ; 
in which finding your office sondurred. 

lt. appears from the record that Stubson inade homestead. entry, No. 
19,225, of the SE. 4 of Sec. 28, T. 147, R. 42, at the Crookston land 
office on January 10, 1887, and relinquished his entry on January 1, 
1891, ‘because of the sickness of his wife and failure of crops, aud 
that, ‘he received no consideration for bis relinguishment.” It is con- 
tended by Sovick’ that the sixth section of the act of January 14, 1889 
- (25 Stat., 642), does not inure to the beuellt of Stubson. The pit ision 
in said section 6 is: | —_ 

That any person who has not hereroieie had the benefit of the homestead. or pre- 
emption law, and who has failed from any cause to perfect the title to a tract of 
land heretofore entered by him under either of said laws aay make a second home- | 
_ stead entry nuder the prov isions of this act.. 2 a 
This provision clearly was faended? to afford protection to persons 
-. who. had wiade entries or filings, prior to the passage of the act, but. 
who had failed to perfect title to the. land so entered or filed ape 
either before or after the passage of the act. | ae | 

The. contention of Sovick that ‘because he was a cal by the | 


| applicants i in line at the local office from filing his homestead applica- a 
- tion before Stubson’s settlement, he has the better neh to a land, Is 


without force. Connors ». Mohr, aoe Free Be 380. 
_ Your office decision i is therefore affirmed. 
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Diaz V, GLOVER. 


Motion for rehearin g denied by Secretary Hitchcock, M arch 30, 1899, 2 
See departmental decision of July 5, 1898, 27 L. D. 144, . 


TIMBER CULTURE -CONTE sT_COMPLIAN CE WITH LAW, 
O'ROURKE 7. INGALSBE. 


In a timber culture contest, brought prior to the expiration of the current entry. 
year, the failure of the entryman to plant and cultivate trees during that year, 
and before the contest, affords no ground for cancellation, where there. is no 
default prior to said year, as he is entitled to all of said year in which to 
comply with the law. . 

A timber culture eutryman is entitled to credit for trees planted and salty ated by. 

_ a former entryman to whose possessory right he has succeeded, 


Seor etary Hitchcock to the Commissioner of the General Land Office, 
(W. V.D.) —. Mareh 80, 1899, rae = Ee B.) 


January. 1, 1891, Orin Ingalsbe made timber culture entry. for the. 

NW. 4 of the SE. t of Sec. 4, T. 94 N., R. 29 W., Des Moines land 
‘district, Iowa. His entry was made: upon the relinquishment of a 
former timber culture entry embracing the same tract. | 

July 15, 1896, Battie O’Rourke fled. a contest affidavit against iis: 
‘said entry, aliesing as follows: | | 

That the said Orin. Ingalsbe has failed to. plant the required number of trees, . 
cuts or seedlings, or to care’ pr operly for those that are planted, or to plant the kind 
or kinds of trees, ents or seedlings required by law, and has failed in every par- . 
ticular to comply with the requirements of the law i in regard H the es of lands 
under the act of Cougress of June 14, 1878. é 

Notice was issued, and hearing commenced Seuisnbee 9, 1896, and 
March 24, 1897, the. loaal office found in favor of the spntostant: and, 
on appeal, your office, by decision of June 26, 1897, affirmed the aetion® | 
* of the register and receiver and held Ingalsbe? 8 entry for cancellation. 
 Ingalsbe’s appeal from your said office decision is now here for 
' consideration. ; 

An examination of the ev acute shows that there was nraciiealie: no 
‘testimony introduced by the contestant showing any failure upon the 
part of the entryman to comply with the requirements of the timber 
culture law for the first five years of his entry, to wit, up to January 7, 
1896. They were questioned almost exciusively as to the acts of the 
entryman in connection with his cultivation and planting in 1896, and | 
whatever testimony was drawn from them as to his acts prior to that 
year all tended to show compliance with the requirements of the law up 
to that time. | 

C, A. Teller, the contestant’s first witness, says that he was not. 
acquainted with the tract until August 7, 1896. | 

Walter Raney, the next witness, Says: 


He, Ingalsbe, had nothing between the rows the first year he put out the trees. ‘J 
do not think any of them lived the first year they were put out. The next year he 
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ue out trees and he ve Gennes aaa ‘between the rows of trees. That was two. 7 


_years ago. Some of them lived; they were reasonably well cultivated. 


_ 7 Q, That was in 1898 and 104, Now what was done on the land last. ee es ng 
- Did he cultivate it between the LOWS}. and what did he have plaited there?—A. I 


_ think he had potatoes planted there last year. The potatoes were tended pretty. 


good between the rows of trees. I was there in tho fall when he threshed. Some * | 
weeds had grown up.. When he had dug the potatoes out. there were not weeds 


enough to kill the trees out. ‘There was. patel four hundred and fifty feet, that 


he did not plant potatoes on the south end... .°. On the south end he could | 


not cultivate between them and have sufficient r room to raise potatoes. 


The next witness, Don Fraser, testifies only to seeing In galsbe ‘ivesh ae 
wheat on the north end of the tree strip in the fall of 1895, and that he 

~ did not see any maple trees near where they were threshing y and that ao 

the willow trees were scattering in that vicinity. He also! says, on 


-cross-examination, that he Saw “the land after it had been cultivated i in mo 


| the spring of 1894. 


Watt Jones, the next witness, says that he oes not know what 


Ingalsbe did on the claim in 1892-3-4 or 5. This witness had made 
‘timber culture entry for this tract many years before the entry of 
Ingalsbe, and his testimony was chiefly directed to the fact of his own 
planting of trees, and that a good proportion of the tree planting claimed 
by Ingalsbe was done by the witness during his occupancy of the land. 


Battie O’Rourke, the contestant, was the next to testify. His testi- 


mony in chief in relation to the tree culture was confined to the con- 


dition of the claim up to “1890 or 1891.” He says that the next time | 


he saw the land to.observe it was “this sammer or last spring” (1896), 


and that he “did not pay any attention to it until this year.” His tes- 


timony covers many pages of the record, and only tends to show that 
a large part of the trees were on the claim when. Ingalsbe entered the 
land on the relinquishment of Young (the next prior entryman) and 


that the land was not cultivated in 1896, prior to the date of the contest. 


Stewart, the next witness for contestant, and his brother-in-law, says 
that he never examined the tract until the spring of 1896. 


Contestant’s next witness, A. J. Jones, says that he does not know 


what Ingalsbe did on the claim in 1891, and that he “does not know 


aliything about the work he did ¢ on the lane or r what, if any, trees he set 


7 out until this year,” 


Mr: Fraser was next recalled, and said that lie did not OW. what 


- had been done on the claim prior to July of this year (1896). 


_ ‘These were all the witnesses. introduced by the contestant, and: the 
foregoing embraces the substance of the testimony as to the cultiva- 


~~ tion and seeding of. the land by the entryman prior to 1896: They all 


‘concur in stating that, up to the bringing of the contest in July, the — 


-Jand showed no evidence of cultivation in the year 1896, but admit 


(evidently thinking | it to be against the interest of the entryman) that 


in August of that year Ingalsbe set out oe ae sprouts oe -. 


| carefully cultivated the trees. 
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From the testimony of. eoneeatanits ‘witnessés it is plain that he - 
“sale, for the success of his contest, upon showiug that many of the : | 


_trees growing upon the claim were eieke when the entryman procured 
the relinguishment of Young, and that there were less’ than two and 


_ one-half. acres cultivated and planted | to trees, The undisputed evi- 


_ dence shows that the strip planted to trees by Ingalsbe reached across — 
‘the east end of the tract and was fenced in by a wire fence, and that. 
the enclosure contained about two and one-half acres, in eould not be- 
cultivated close up to the fence, and measuring between the lateral | 
‘outside rows, the land ag eeregated something more than two acres and | 

. something less than two.acres and a quarter. : 

But it was also shown in evidence, and not. disputed, iat anode nine 


or ten. years prior to Ingalsbe’s entry a former entryman had planted =~ 


 tworows of white willow clear across two sides of the forty-acre tract _ 
and one row across another side, and that most of these trees. were 
' growing and thrifty at date of the contest. _ 

There is some evidence going to show that Ingalsbe said that he did | 
not care for the trees, that he was going to prove up and sell the 
-claim;. but he denies this, and there is nothing in his. acts, tending © to 


" cor caer ate this statement. 


As before stated, the contest was brought in Jt ne 1896 ze and his 
“failure to cultivate the land or replant trees durin o that year, prior to — 
- the date of the coutest, would not afford a ground for the cancellation | 
of his entry. He had all the year iu which to comply with the law, — 
— and the testimony of the contestant’s witnesses shows conclusively that - 
he did re-set and nicely cultivate the tree strip in August of that year, 
The defendant and his witnesses testify that the trees or spr outs wee . 
seeded and re-set the year before, and the local office and your office 
found that the preponderance of the testimony showed that this was _ 
not dove until August, 1896, Inasmuch as the eutryman had all that 
year in which t6 comply with the law, the question as to when he did 


. this is not material, there being no evidence showing a default prior to _ 


_ 1896. The local officers found that Ingalsbe testified falsely in regard _ 

to. this replanting, and, coucurring in this finding, your office, largely a 
for that reason, held his entry for cancellation. While this is an imma- | 
terial matter, it may be stated that an examination of all the evidence 

makes this lane of your office ai: least doubtful, but it will ae be 
| here discussed, | | 
As to the prematurity of ite contest i in ‘support of defaults for 1896, 
gee Cox v. ‘Orr, 21 L. D., ‘Tt; Stewart % Carr, 2 2. D., 249, and many 
| other cases. 

The other point to which the ee of the eoultent aus ne was 
directed, namely, that many of the trees were not planted by In oe a 


bat were placed there by a former eutryman, is also immaterial, 


7 The object of the law is to encourage the growth of timber, and this purpose is 
i a whether the work be performed by the entryman, his agent, or his. - 
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an vendor, Tb 18 not a mere Cre requirement, and if one Tienes laud which has 


been in whole or in part broken, planted and’ ‘cultivated, by another, the spirit or 
- intent of the law is as fully met’ as if he had By sou ally per for med the work, eae 
v, Garrett, 1 L. D., 137. ) | 
_ This eae IS anaes and. followed in Weaver ». eae 16 L. 

D., 522; Joy v. Bierly, 17 L. D., 178, arid in many earlier decisions. | 

Cr editing the entryman with the rows planted and growing on three. 
sides of the forty-acre tract (which was independent of the strip fenced 
oe cultivated by him), the full complement of two and one-half acres. 

s more than supplied. 

At the conclusion of the contestant’s testimony counsel for defendant 
moved to dismiss the contest because the evidence produced by the 
contestant was not sufiicient to sustain the charge in the affidavit. : 
‘This motion should have been sustained. | 2 | 
The testimony of defendant's witnesses Sian a. fall soplane: v ith. 
the Jaw by the’ entryman during each year of his entry. — Nearly all his 


am witnesses assisted him in the cultivation of the tract. 


| The decision. appealed from is reversed, the contest of O'Rourke i is 
a disinissed, and ane entry is held intact. = | 


MURRAY v | PIERCE, 


Motion. for review of departmental decision of county 23, 1899, 28 7 
Ls D., , 48, denied by aie Hiteheock, oe 30, 1899. 


REPAYMENT-“DOUBLE MINIMUM EXCES $8-RETURN oF. ‘SCRIP. 
ALBERT NELSON. 


‘The repayment aet of Ju une 16, 1880, does not Sather the seereias y. of the Interior _ 

- to draw his warrant upon - the Treasury for double minimum excess erroneously : 

- charged for lands reduced in price by section 3; act of June 15, 1880; but: where | 
the consideration received by the government is in the form of surveyor gen- 
eral’s serip, that yet remains in the custody of the Department, the error may be 
corrected by. a return of scrip equal in amount to the excess. 


Secretary Hitchcock to the Commissioner of the Gener al Land Office, 
UW evs D.) wea — April 4, 1899. (L. L. B.) 


_ September 14, 1895, Albert Nelson commuted his homestead entry, 
embracing the Sw, tof Sec. 34, T. 51 N., R. 5 W., Ashland, Wisconsin, 
surrendering in payment therefor hes: geriiticates of location issued” 
by the U. 8. surveyor general for. the State of Louisiana and described | 
as follows, respectively: ‘332 B,” for one hundred. and sixty acres, ‘401 
| #” for eighty acres, and “646 I,” for eighty acres; thereby paying — 
double minimum price for the land covered by his. entry. _ 
Re Li, 1897, he filed i in the local office > avapplic: oe Ly repay: a 
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ment of the éxcess, ‘His application was franamitted _ your office, and : 
upon examination of the record was denied September 28, 1897. His | 
appeal froin this action of your office is now here for. boucide: ation. 
An examination of the records of your office shows that the pene was 
offered at public sale at $2.50 per acre June 22, 1859. 
The third section of the act of Ji une 15, 1880 (21 Stat. 237), provides: 
That the price of lands now subject to entry which were raised to two dollars and — 


; fifty cents per acre, and put in market prior -to January, eighteen hundred aud: 
sixty-one, by reason of the grant of alternate sections for railroad PuEposes is 


a hereby reduced to one dollar and twenty -five cents per acre. 


| The land is within the limits of the erant to tlie Chicago, St. Paul, 
Minneapolis and Omaha Railway Company (Bayfield Br anch), the map- 
of definite location therefor having been filed July 17, 1858, and it was | 
by reason of said grant that the land was raised to lie: double Ininimum 
price. It therefore falls within the description of the lands affected by 
the said act -of June 15, 1880, and was thereby reduced to one dollar 
and twenty-five cents per acre. The. exaction of a double minimum, 
price was error. Can it be corrected? 
This application does not come within the remedy picacuibed by the 

~ second section of the act of June 16, 1880 (21 Stat., 287), because Nel- 
son’s entry has not been canceled, nor was it erroneously allowed, and 
it may be confirmed ; nor has it “been found not to be within the limits 


“of a railroad: gratit. 7 So that had he paid for this land in money, and 


the money so paid had reached the treasury, the said act would not. 
~ anthorize the Secretary to “draw his warrant upon the Treasury ‘for 

. the excess so erroneously paid.” (See Inez ara) OF Ls D. , 147, and » 
William Edmonston, 20 L. D., 216.). : 


In the case at bar, however, the consideration received ie the gov- - 
ernment has not been covered into the treasury, but is still in the | 


hands of the officers of this Department, and the matter may be 
adjusted independently of the statute invoked. _ 
Through the error.of the register and receiver he has. paid for this 
Jand double the amount required by law. It was wrong to exact this, 
and to retain it would be to continue the wrong. While the consider- 
‘ ation remains in the hands of this Department the mistake may and 
should be corrected. It comes within the. principle announced by 
Attorney-General John. Nelson, in 4th Opinions of Attorney-General, 
page 227, wherein he said: | 


~ 


In reference to cases of error arising + out of spiecaleniations of the amounts to be 
paid, I have had more difficulty. Money thus paid is never properly i in the treasury 
of the United States. Itis paid and received by mutnal mistake and as long as it 
‘remains in the hands of the receiving officer I can perceive no good reason why, 
upon the discovery of the error, he shonld not be authorized to correct it, After it— 
has fonnd its way into the treasury, however, like all other money, it should be 
withdrawn in strict fulfillment of the requirements | of the law, which the adminis- 
trative power or the execntive department. of the government cannot control. 


~The certificates: surrendered Dae the applicant, as the consideration 
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‘for’ the land are in the custody and dindes tlie. soatrol of the. Depart- ‘ 


ment, and: justice and equity demand Hae the mistake should be a 


corrected, aa, : 3 
“You will ‘Gieiaiors return to the ‘ehenit certificates, with proper 
= endorsement thereon, representing an amount euaet to the eXCess pee 
7 by him-for the land. | ss . 
_ The decision appenlon: from is. acoordingly » modified. 


——— 


| HOMESTEAD ENTRY— LANDS SUBJECT TO ) ENTRY. = 
| WHEELER v, RODGERS. 


The enclosure and improvement of public land without authority under any: ia of 
Congress, or other claim of right, or color of title, do not constitute an appro- 
priation. of such land that will take it out of the class of lands smb ject. to 

- homestead entry. . : 

Rights: as to the ownership or possession. of improvements, placed on public land, 
without authority of law, are not determined by a judgmént of the Department 
sustaining the validity of an entry of said land; hence it can. not be held that 
such an entry is made for the purpose of securing said improv ements, 


Secr sary Hitchcock to the Commissioner of the General. Land Office, 
(WwW. Vey April 4, 1899. — (ia L. B.) 


‘May 6, 1896, William D. Rodgers entered under the homestead law 
the NE 4 of fie SE 4 of Sec. 25, T. 2 N., R. 37 E., Blackfoot, Idahe. 
| Angust 21, 1896, W m, E. Wheeler filed contest against this entry 
alleging that at the date thereof the tract was appropriated for pur- 
-poses of trade and business and contained improvements of the value 
of $3,000.00, and that the entry was uot made in. good faith but for 
3 speculative purposes and to secure the improvemeuts. | 
Hearing was had in due time and the register and receiver found 
that the entry was made in bad faith for the purpose of acquiring the _ 


coy improvements on the land, and they recommended that the auny, of | 


Rodgers be canceled. 

On appeal your. office, by decision of on ad, 1897, ‘reversed the 
action of the local officers and sustained the aye 

- The contestant has appealed. | ae : oe 

~ The facts necessary to a consideration of ie questions here devolved 


are herewith summarized. 


The land is surrounded on three sides by iuaividual adaicions to the 
~ town of Idaho Falls, mae is not embraced within the incor por ated. limits 
of the town. | 


_. In the year. 1886 the: Bin eink County A geidniltaral ‘Associate: Was - | 
| organized aud took. possession. of. this tract and used it for the purpose — 


_ of afair ground. They enclosed it: with a tight: board fence eight feet — 
is high. and constructed other buildings. and a half mile'race-track for use 


at their yearly. exhibitions. _ It was. $0. used without’ objection until 


tea 1891. In the re 1890 Hanes, L. poner: the father of the. ae : 
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‘entryman; made desert land entry. of the quarter. seétion of which the 
land in: controversy is the northeast forty acre subdivision. His entry 
was contested and canceled as to this forty acres, upon the ground 


that. it had been reclaimed by the association | prior to the entry of | 


Rodgers. ‘(See Taylor v. Rodgers, 14 L. D.; 194). Thereupon Bronson 
_ B. Rodgers brother of the present ‘entryman made homestead entry — 
_ therefor, and May 6, 1896, he relinquished and William D. Rodgers, 
claimant herein, made his entry which is now in contest. 

The contestant herein was the secretary of the association, and some- 
time prior to the entry of the defendant an execution was issued upon 
some claim that had been prosecuted to judgment against the associa-_ 
tion, and the contestant bought the claim and took a bill of sale from 
the officers of the said association of all the improvements on the land 
' in order, a8 he says, to protect himself and other officers of the organ- 
. ization from’ trouble that might arise under other executions. | 
These improvements still remained on the land when the entry in 
controversy was made, but the use of the land for a fair ground had ~ 

been. discontinued since the year 1891 because of proceetaee in courts - 
successfully prosecuted by the-prior entrymen. ae | 

_There.are but two questions presented by the record: 


1st. Was the land subject to entry May 6, 1896, when the defendant ae 


entry was made? < 
8nd. If this question is answered in the atirmative, was s the entry 
made in good faith? | 


Prior to the act of March 3, 1891 (26 Stat., 1095), only. such lands a | 


_- were “subject to Pe emption” could be. entered under the homestead 7 
~ law. > | 
3 By the act of aiarok: 3, supra, the words seer to. pre- pa 
were omitted from the section (2289 BR. 8.) deseribing the kind of land 
that could be entered under the homestead law, and thereafter ‘the 
only limitation placed upon the character of lands subject to homestead 
entry by said section is that they shal be ‘unappropriated public -— 
lands.’” (See Barbour v. Wilson et al., on review, 28 L: D., 1.) - 

This limits the inquiry to the auestione Was the tract in Sentroeee SY 
at the date of defendant’s entry “unappropriated public land.” | 

At that-time (May 6, 1896,) there was no claimant for the land, nor 
had it been appropriated under any law: of Congress. 

Nor was the original occupation by the Bingham County Agricul. 


tural Association such a possession as is protected against settlement — 


and ell try under the rule in the case of Atherton v. Fowler, 96 U. S., 
513. In that case and in the departmental decisions following it, the 
parties in possession claimed under color of right. Here there is no 
such claim. The officers of the association, without any color of right 
unlawfully enclosed and improved land belonging to the governinent, 
and neither said association, nor any other party, at the date of Rod- 

gers’ entry, was holding the possession of the land under any claim 
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_ from ae United States or “title or Gilet of title . or right derived ee 
any other. source. As before stated, whatever business. or trade has 


. : - been conducted. within this unlawful enclosure had been discontinued 
. long prior. to the date. or Rodgers’ entry, and. the.continuance of such : 


- enclosure became but a naked trespass. upon the public domain. 7 
Such a possession comes within the purview of the act of February | 


25, 1885 (23 Stat., 321), The first section of said act provides: 


That all inclosures of: any public lands in any State or Terr itory of fe United 


7 ‘States, heretofore or- to be hereafter made, crected, or constricted by any person, 2 


party, association, or corporation, to any of which: land included within the inclo- 


_ snre the person, party, association, or corporation making or controlling. the inclosure 


had no ¢laim or.color of title made or acquired in good faith, or an as<erted right 
thereto by or under claim, made in sood faith with a view to entry thereof at the. 


proper’ land-office under the general laws of the United States at the time any such. _ 


' inclosure was or shall he made, are her eby declared to be unlawful, and. the mainte- — 


nace, erection, construction, or control of. any such iuclosure is hereby forbidden 


and prohibited; aud the assertion of a right to the exclusive use and occupancy of 
any part of the public lands of the United States in any State or any of the Terri- 


ne a tories of the United States, wi ithont claim, color of title, or asserted right as above ; 


aa specified as to inelosure, 1s. likewise declared: unlaswful, and hereby probibited. 
| ‘The third section provides: | a ce 


: That no person, by for ce, threats, intimidation, or Gye any fencing or saclosine or 
any other unlawful means, shall pr event or obstruct, or shall combine and confede-. 


‘rate with others to prevent or obstruct, any person from peaceably entering uponor. 


establishing a settlement or residence on any tract of public laud subject to settle- 
ment or entry under the public land laws of the United States, or shall prevent or 


: 7 obstruct free passage or transit over or through the public lands: Provided, This — 


section shall not be held to affect the right or title of. persons, who have gone upon, 
_ improved or oceupied said Jands under the oad laws of the United A Bates, oman | 
titl Q thereto, in good faith. : : 


The charge that the entry was not made in een faith but a the : 


purpose of appropriating the. improvements is not sustained by the — 


a -evidence.. To sustain this charge only the fact that these improve. — 


ments were on the land atthe date of his entry was shown i in evidence, — 
and. the. Department. 1s asked. to infer from. the mere -presence of the 


Y ¢ improvements that the entry x was made 1 in ong faith and for speculative 7 
purposes. » : 7 


A jadement sustuinie his entry dass: not deter mine , any ‘rights as to - 
the ownership or right to the possession of the improvements. That — 
question is with the courts, and:so far as this: Department is informed, 


eS the right to remove his improvements i is generally if not always awarded 


to the unsuccessful litigant. It can not be held then that this entry — 
Was made for the purpose of securing | the improvements on the land. 

— See Francisco Mirabal, 20 L, ae 346; also Raymond et al, v. Redifer’s 
Heirs e¢ al., 21 L. D., 228, 

The decision appealee from is ablirmed. 
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| EDWARD BAER. 
| - Motion for review of departmental decision of J aluary 6, 1899, 28 _ 
I. is 22, denied by Seer etary Hitchcock, April 4, 1899. 


ACCOUNTS-DEPUTY SURVEYOR-RESURVEY. 


THOMAS H. OROSWELL.. 


The fact that a depaty surveyor ‘fails to obtain special authority for making aresur- 
vey is no reason for the disallowance of his account, if, upon examination, it is 
found that such resurvey was actually necessary and would have been au: ‘hor- 

_ ized if application had been made therefor. 7 


Secretar, y Hitchcock to the Commissioner’ of the ena Land Grice, 
es D.). | April 4, 1899, ae os (EE. Be B.) 


This is an: opine from: the decision of your office of November. 17, , 
1897, disallowing the account of Thomas H, Croswell as to that pare 
embracing a charge for resurvey of township une under contract No: | 
65 for survey of lands in Minnesota. 

It appears from the record in this case that the ‘account of Crosw ell | 
for $1,240.69 included a charge of $332.77 for resurvey of the township 
lines, which was disallowed for the reason that said resurveys were not 
authorized by your office. The account was audited for the amount as 
- reduced and payment thereof was made and accepted by said deputy 
surveyor. He afterwards presented an application for the approval of 


— said rejected item, supported by affidavits and the statement of the . 


surveyor general showing the nL for. vee resurvey of said town- 
ship lines. — . 
Your office placed said affidavits. before the surveyor eee ath . 
_instructions that if, after. an examination thereof, he was satisfied 
that Croswell erenied said resurveys and. retracements in good faith. 
under his contract No. 65, and that the same were absolutely necessary . 
in order to initiate and coniplete the work, he was authorized “to issue 
to him nunc pro tune special instructions ” authorizing the resurveys 
and retracements for which the account of $332.77 was rendered. In 
_ pursuance thereof the surveyor general, ou August 8, 1898, issued an 
order recitin s— 


Wher eas it appears from a careful examination of your mutes of the examination 
and resurveys of the exterior lines of Tps. 61 and 63 N., R. 26 W., 4th Mer., Minn.,. 


surveyed by you under your contract No. 65, dated Nia 27, 1896, tliat the west and | 


north boundaries of Tp. 61 N., R.26 W., and the south, west, and north boundaries 
of T. 63.N., R. 26 W., are very defeatigean alignment and position; and whereas it 
appears fromi said examinations, as well as from your affidavit, May 6, 1898, that-it 
was absolutely necessary to resurvey and re-establish all of said fowniship lines in 
order to properly initiate and complete the subdivisions of said township, aud no 
subdivision lines having been closed upon either side of any of said township lines; 
_ Now, therefore, you are specially: instructed and authorized to resurvey and 


_ 
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-Te- establish ea Gast and at houndas ics of T. or x, R. 26 W. and. fhe eciene west, —- 


and north exterior boundaries of T. 63 N,, R.26 W. ,in accordance Ww ith, instractions 
— to surveyors general, dated J une > 80, 1894, and the special j instructions accompanying . 


- your, contract No. 65 aforesaid. 


‘These instructions were Genre by your office, re on n September ees 


a ~ Sth you transmitted to the Auditor of the Treasury for the Interior 


Department: a certificate of approval of the account for said resurvey . i” 


amounting te $332.77, which was disallowed for the reason that said 
account had been A and your office could not again assume juris- 
diction over it so as to bind the United States to pay what had once 
been certified was not due. But the Auditor adds: | 


‘I can only reopen and make a further allowance upon this. account upon appeal a 
the deputy surveyor to the Secretary of the Interior from the Commissioner’s final. 


action in November 1897, foie oe the. Secretary's decision that sach action was AS, nee | 


authority existing at the. time ‘they wero ‘made. 


a - There seems to be no question - as to the necessity for’ the x resurvey ‘of : 

_ the exterior and boundary lines of the townships. for which the charge 
was made.. This is shown by the field notes of surveys, as afterward _ 
- determined by the surveyor general, whose decision was approved by. 

your office. But it appears that the charge was rejected, when first: pre-. 
sented, because the resurveys were made without first submitting a 
statement of the condition of the exterior lines and obieaning oa aa 


, authority therefor. | | as 
_ Croswell contends that he was authorized to ae the resurvey by the. af 


Manual of Instructions aud was also justified in oe om eee . 


a - instructions as the special authority therefor. — 


_ The-con ditions under which resurveys of township | lines may ne wate . 
are set forth on pages 72, 73. and 74-of the Manual of pusaucens and : 
on page 224 itis declared that— ie | ak 


- in no other case will. any resurvey be paid for which 1s not specifically authorized ras 
by the Commissioner, | 


The clause in the special instructions to whieh Oroswell refers as is | 


co authorizing the resurveys, is as follows: 


If the exterior lines are defective you will aided necessary cor rections after cou- | 


sidering the rules laid-down on. pages 71 to 74 of the Manual and especially the 3 
- restrictions on page 224, 


Whenever you find it necessary 1 to sored and resurvey any of the township lines 
you. will in your returns note all data found regarding the former marks of sury ey, 
and obliterate erroneous cor ners as shown in specimen field notes on pages 179 to 182. 


Yon will also note your preliminary examination of the old surveys as your justifi- 4. 
cation for deciding it: necessary to resurvey exterior lines, and if it is not satisfactorily fies E, 
- shown to this office that said sarvey was necessary, or if on inspection. it was found. -— 


unnecessary, no compensation for the work will be allowed, and you are cautioned: 


against making extensive resurveys. without first submitin g a statement of the con- 7 
- dition and obtaining definite authority therefor. : 
If found necessary the west and north boundaries of T. G1, R. 26, and tie ee a 

west, and north boundaries of T, 63, R. 26, will be corrected under rules presertbed rc 

. paragr aph 1.on. pages. 72 and 73 of the Manual. - 
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The mere fact that the deputy surveyor ‘failed to obtain sci au- 
_. thority for making the resurveys furnishes no reason for the disallowance 
_ of his account, if, upon examination, it is found that the resurvey was 
_actually necessary in order that he might properly initiate and complete 


~~ the subdivision of the township, and that upon a showing of such con- __ 


dition authority would have been given if applied for. If the survey 
is made without obtaining such authority, it is at the risk of having 
his accouut disallowed. (Isaac N. Chapman, et al., 26 L. D., 609.) 
From the decision of the surveyor general it appears t that the resurvey 
was authorized by the Manual of Instructions, which provides for resur- 
_ yeys when it is necessary to correct the township boundary) in point of. 
alignment. He says: 
Tt appears from a careful Seaniiation of your apies of the aininaon and resur- | 
. veys of the exterior lines of townships 61 and 63 N., R. 26 W., 4th Mer., Minn. » Sur- 
veyed by you. under your contract No. 65, dated } May 27, 1896, that ihe. weet and 


' north boundaries of T. 61 N., R. 26 W., and the south, west, and north. boundaries | | 
of T.63 N., R.26 W., are care defective i in. alignment and position,— . 


-and it further appears from. an examination of the field not es and of ye 
affidavits filed by the deputy surveyor that it was absolutely necessary 7 
_ to resurvey and re-establish all of said township lines in order to. 
_ properly initiate and complete the subdivision of said townships. 
This brings the resurveys clearly within the Manual-of eae. - 
and the account should therefore have been allowed. 7 : 
Your decision of November 17, 1897, disallowing said charge was - 
therefore erroneous; and as the resurveys charged for were actually - 
made in coinpliance with the Manual of. Instructions, the account 
should have been certified for Deyten 


HOMESTEAD CONTEST—ADVERSE CLAIMS—ESTOPPEL. 
HALL ¥. HuGHEs. | 

One w ii: agrees to relinquish his claim on spuds with specified equations and | 

thus induces an expenditure of money on the-part of an adverse claimant, and 


thereafter refuses to carry out such agreement, is estopped from setting up his 
priority of elaim. as against said adverse claimant. “ 


"Secretary Hitchcock to the Commissioner of the General Land Office, 
(W.Y. D.)* Poi, + April 4, 2899. 26 = &- > (C.J. Ww.) 


On October 5 5, 1893, Berry C. Hughes filed in the local jand office ance * 


Enid, Oklahoma, soldier’s declaratory statement for the SE. 4 of Sec. 8, 
T. 22 N., R. 7 W., said land district. 

On November 7, 1893, Charles E. Hail made nemeatend sates for the 
same land, and filed a protest against Hughes being allowed to carry 
his ‘soldier's declaratory. statement into a homestead el for. the : 
| Teason that the saine was fraudulent. 
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“Mate b 13, 1894, Hughes filed application to. ‘make liomestead one : 


on his soldier’s declaratory statement, and hearing” was ordered. on . 


. the allegation of fraud made in the protest. - 


: After the submission of testimony by Hall, Hepes enue ae ” ae! 
: sufficiency of the testimony. The local aitiowss rendered an opinion, in | 


which they found that Hughes acted. fraudulently towards Hall, by 


am encouraging him to purchase the claims of Petty and Chamberlain, for 
. the purpose of getting them out of the way of: his (Hughes’) claim, but. | 
express the further opinion that the contract or verbal agreement 


between Hall and: Huglies was not one which they could enforce.’ ‘They 


os thereupon dismissed Hall's protest, and Hughes made pmecteae peniey, - a 


‘upon his declaratory statement. 3 ae 
Hall appealed, and on October 1, 1896, your office comand thie < 
ease for further, hearing a ) give Hughes « an pope: to. make his 
defense, © : 
Such further bearing \ was had, and on April 26; 1897, the local offi. | 


cers rendered a decision on the whole record, in which it is said that 


the former finding of facts is sustained by the weight of the testimony, | 


and they recommended the cancellation of Hughes’ entry, and that . 


‘Halls entry remain intact. From this decision Hu ghes appealed, and |. 
on July 26, 1897, your office affirmed. said decision and held Hughes’ - 
entry for eanicellation: ee : in 
Hughes moved for review of your ‘office’ decision, whieh you denied . 
on September 28, :1897, : - 
The case is before-the Department on n the appeal of F Hughes from said | 
decisions of your office. 
‘The pene grounds of error are e alleged: 


iain upon the land bo Hall for the sui of iweilty -five (925, 00) dollar s, if Halle ‘ould 

purchase the prior claims of Petty and Chamberlain, when the preponderance of the 
evidencé not only does not support said holding, but sho ws the contrary. 

a In holding that Hall did purchase the nents of Petty and Chamberlain, pay- , 
_ ing therefor two hundred and seventy-tive ($275. 00) dollars, and that Hughes then — 
_ refused. to relinquish his 8. D. S..as he agreed to for twenty-five ($25.00) dollars, — 


-. when as a matter of fact he (Hughes) never entered into any such agreement. _ 
3. In not dismissing the protest of Hall, vecause the matters involved therein were ¥ 
not within the jurisdiction of the General Land Office or the Land Department, as 


; it : appears that Hughes made his soldier’s declaratory statement on.October 5, 1893, 
and transmuted it to H. E. No. 8586 ou December 20, 1894, and as the Land Depart- ; 


| ment has no power to compel Hughes to relinquish his entry. or soldier’s declaratory — 


statement in pursuance of any previous contract, even if such contract had been 


made, and. it. was error to consider any evidence relating Dire re or to order a hear- = 


ing thereon. 

4. Tn not Gees the Bachan of. Hall on aha oround that either the Gouninié: 
sioner of the General Land Office nor the Land Department has any jurisdiction or 

authority whatever to enforce an unexecuted or executory contract, and in not Ms 


holding that if such contract had been made, the remedy - for a breach thereof must 2s 


be soug ‘ht in the conrts and not in the Land. Department. . 


5S. In not holding that the Land Department has no jurisdic tion to determine the : - e 
validity of a contract, to enforce it, or to oe. e autemenss OF ue camases pause by. Se 
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au wipeoaeh thereof, and iieietors for abe dismissing the protest of Hall, ind, allowing 
the soldier’s declaratory statement and entry of Hughes to. remain intact: 

6. In holding in effect that Hughes should be compelled to execute a relinquish- 
ment for his soldier’s declaratory statement and his homestead entry, when there is 
no evidence whatever that he perpetrated any fraud upon Hall, as the facts claimed 
by Hall to have been proven. only show a refusal to perform an agreement, or a 
failure to keep.a promise. 

7. Tu holding in effect that Hughes should ee compelled to seleaias when the 


~ | fie does not require him to do So, even should it appear that he had been guilty of . 


fraud. 

8. In attempting to enforce an. oe contract: notwithstanding thie fact that 
the Department has uniformly refused to interfere in any mainer whatever with 
executory contracts, | 
. The third, fourth, fifth, ‘sixth, s seventh and ant th grounds of error 

may be considered together, as constituting a general demurrer to the 
action taken by your office, conceding the facts to be as found. The 
questions of law thus presented;-which constitute a denial of the j juris-— 
~ dictional authority of your office or the land department to take cogni- 
 gance of a contract or agreement like the one alleged to have been made 

' between Hall and Hughes, will first be considered. | 
OA somewhat similar question was before the Department in the case 
of Ryan v. Baker (20 L. D., 399), wherein it was held (syllabus) that: 


The Department has no jurisdiction to vacate a contract. providing for the sale of © 
a possessory right to.a tract of land entered into by adverse claimants therefor, or 
enforce specific performance thereof, but it may consider and interpret said contract. 
for the purpose of determining the qualifications and good faith of the parties 


thereto, as applicants under the homestead law. 


So, in this case, if it be conceded that Hughes made a one or 
agreement with Hall to relinquish his claim to the land in question for 
twenty-five dollars, and thereby induced Hall to spend money in the 
purchase of the claims of Petty and Chamberlain, who were seéttlers 
upon the same land with claims superior to those of Hughes, and after 
Hall paid out two hundred and seventy-five dollars -in extinguishing 
these superior claims Hughes then refused to carry out the agreement, 


- it was such fraud as to estop him. from settin g up his claim as against e . 


Hall. , 

_ The first and second grounds of error: anne the facts to be as found, : 
‘both by your office and and the local office. — 

_ In reference to the facts, your office found as follows: 


_ At the rehearing Hughes testified that he had made no such contract with Hall or 
any one else as was alleged. He also introduced iu his behalf two witnesses, George | 
. L, Fortune and Ora E. Westfall, whose testimony tends to corroborate Hughes in 
this respect. Fortune testified that he was present at Hall’s first interview about 
| November 3, 1893, wherein Hughes refused to talk to Hall about relinquishing his 
Sa S., and Westfall testified that he heard the conversation of Purcell (attorney 
- for ‘Hall, Petty and Chaniberlain) with Hughes, wherein Hughes refused to enter 
into any contract. Hughes testified that he had one conversation with Petty and 
they marked down what they would take for their right to the: land and each of 
them marked $50, but no definite understanding was had. . 
At the original hearing the plaintiff introduced in his behalf the following wit- 
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" rleases: Frank Purcell, D.D. ‘Snider, of W. Hatighey; 3 ‘ep D. ), Waters, I; Coty: Robert : 


Connor, Charles E. Hall,. the plaintiff, Nicholas Drishen, and George Petty. : 
_- Frank Purcell, who acted as. attorney for Petty and Chamberlain, and subsequently 
as attorney for Hall, testifies, in substance, that he had his ‘frst interview with | 


= Hughes early in October, 1893; with a view of effecting a compromise between the. 


parties; that he had several interviews during the month and finally about the last 
of the month ‘‘Mr. Hughes stated to me that Mr. Chamberlain, } Mr. Petty and bim- _ 
self had agreed with Mr. Hall (the plaintiif) for a given sum of money, to let him. 


file on the land—that is, Mr. Hal}. And Mr. Hughes was to relinquish his. soldier’s ae 


declaratory. At. that time I was. requested. to draw papers in the case, and I did 
draw the papers in regard to. Mr. Chamberlain, but nothing iu regard to Mr. Hughes, 


as he insisted on drawing his own, and not wanting the matter to be made public at. | 
_ that time, as he desired to have his tight restored, but agreed to relinquish upon 


payment of the money 37 that Hughes told him he was to receive from Hall $25 for 
his relinquishment; that after the agreement was made and Hall had paid Petty — 
_ and Chamberlain for their claims, he fr equently saw Hughes as the attorney for Hall 
and requested him to file his. relinquishment or a withdrawal of his D. 8.5 that 


the agreement on the ae) of. Hall s was to pay Petty #175, Chamberlain 8100, ‘and - an 


Hug fies $25. . | 
5. we D. Waters testified iad aehes told him, prior to November 6, ‘1898, inet Hall 
had agreed to buy the improvements of two settlers: on” the. jand, and ; that. he | 
(Hughes) had agreed to sell to Hall. — | - 
Connor testified that he had a conversation with Hughes about. J anuary. 1, 1894, 


in regard to the claim in. controversy, and that he toid 1 Hughes that Hall had told - 


him, Connor, that he, Hall, had gotten Hughes and the other fellows off ‘and that 
’ Hughes. replied: “He did, bat he can’t prove that.” Hughes said: “Tt takes two 
to prove that.” ; 
Hall testified that about the last of October he hada an siteetanding with Hhighes, 
aud that Hughes agreed to take $25 for his claim and give arelinquishment; that he | 
told Hughes of his intended purchase of the claims of Petty and Chamberlain; that 
Hughes said, “Go ahead,” and he (Hughes) would withdraw his:S. D. 8. and file on 
other land; that on November 1, 1893, he purchased ‘Chamberlain’s for $100, and 
| aii bsee rently bought Petty’s claim through Petty’s agent, T. C, Lemasters. . 
George Petty, one of the parties to the agreement, transacted his business’ with 
Hughes through an agent, but his testimony tends to corroborate the testimony of - 
plaintiff’s witnesses, to the effect that Hughes agreed to relinquish for a consider a- 
tion, He testifies that he received $100 for his interest i in the claim from Hall. . 
Tam of the opinion that bya decided preponderance of the evidence, it appears 
that when Hughes filed his §. D. 8. there were two settlers, Petty and Chamberlain, © 
- elaiming the land as prior settlers; that Hughes entered into an agreement with 
Hall to release his claim upon the land to Hall for the sum of $25, it Hall could pur- 
‘chase the prior claims of Petty and Chamberlain; that in pursuance of this under- . 
standing Hall did purchase the rights of Petty and Chamberlain, paying therefor. 
$275, and that Hughes then refused to relinquish his §. D. 8. for the sum of $25, “2S 
he agreed to do, but instead thereot transmuted his 8. D. S. to Bomeswens conn No. 
8586. : 7 


The facts: have twice Been poneidered: both. ie your office and the 7 - 


local. office, with like result—namely, that the facts as stated are estab- 
lished by a preponderance of the evidence. . | 
Hughes denies the agreement testified to by Hall and his ite eee 
but the record supports the conclusion that there was substantially 
such agreement on which Hall acted, and P office decision is accord- | 
| nly | affirmed. : Su eM | 
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HOMESTEAD-—SECOND ENTRY. 
5 i OHN HERKOWSKI. 


Permission to make a second homestead entry may be accorded where there is no 


"adverse claim, avd the first is relinquished on account of the worthless character 


of the land, and the applicant, under the plrogieenecss is not chargeable with | 
neglig gence in the premises. 


Seer etary Hitchcock to. the Oomiesoas of the General 5 Office, : 
(W.V.D.) April 4, 1899. —- (W.ALE.) © 


| October 14, 1891, John Herkowski made homestead entry for the 
NE. 4 of. Sec. 9, T. 14 N., B.3 E., Guthrie, Oklahoma, land district. a 
A OOOnEE 21, 1891, he applied to amend said entry so as to make it | 
cover, in tien of the land first entered by pee the ee 1 of the NW.4 
of Sec. 15, T.14.N,, Rk. 3 E. | 
-Ina corroborated affidavit attached to Sid application, he aicwed 
that he isa native of Poland and unacquainted with the English lan- 
guage; that he settled upon and intended to enter the NW. 4 of the 
NW. 4 of said section 15, but that when he went to Guthrie to file, a 


'- . Jand locater, taking Bavanws> of his ignorance, induced him to change 


his application.to the NE. 4 of section 9, which was represented to him 
by several parties as good agricultural faa that said tract is forty 
miles distant from Guthrie, and fearing that if he delayed making | 


entry long enough to go and examine it some one would enter it before 


him, he entered it without examination; that upon examination he — 
found it to be rocky, hilly, cut up by gulohes and entirely unfitted for 
agricultural purposes, and that it would be impossible for him to make 
a living thereon. 

duly 20, 1892, before your office had acted upon the application to 
amend, Hockowsid filed a relinquishment of his entry and a with- 
anal of his application to amend, and at the same time presented 
his application to make second homestead entry to embrace all that 
portion of the NW.4 of Sec. 13, T. 14 N., R.2 E., lying north of the 
- Deep Fork river. The official plat. in your office shows that the portion © 
of the NW. 4 of Sec. 13 lying north of the ) Deep Bork river is known . 
as lot 2, ana contains 5.10 acres. | 

- Acconipanying this application to make second éniey was his corr ebb: | 
rated affidavit containing substantially the same allegations as were 
| contained 1 in his affidavit filed with his application for amendment. 

| April 4, 1893, your office denied his application to make second entry, 
but for some reason not explained, notice of this decision was “not : 
served upon Herkowski until April 1, 1895. : iG 

- In the meantime, on November 13, 1893; Herkowski applied to enter _ 
_ the entire NW. 4 of -Sec. 13, T: 14 N., R. 2 E.,-and this application Was - 


i ‘rejected by the scat: officers, from wich action he appealed. 


April 9, 1895, he filed. motion. ous review of your. office decision of 
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| April A, 1893, aid this. Tetons was. ‘denied by your. office on. ae 21, 
1895, Neither? in the motion nor in your office decision denying it was — 
any reference made to his. application ae November 13, 1893, to enter | 
the entire quarter section. 


 - August 24, 1895, he appealed to the Detarinoie buh: ‘this sas - 
_ rémained in the local office until December 15, 1896, when it was for-— 
warded to your office and by you transmitted to the Department. 


It appears from the records of your office that lot 2.of the NW. 4 of © 
See. 13,T.14.N., RB. 2.5, , lying north of. the Deep Fork. river, is in tlie << 
former lowa Indian’ reservation and was open to entry at the time _ 
Herkowski tiled his application therefor; and that the portion of the 
NW. +4 of said Sec.13 lying south of the Deep Fork river and known > 
as lots 3 and 4 and the 8.4 of the NW.4 4:18 in the former Kickapoo 


Indian reservation, and was not open 0. settlement and entry until — 


May 23, 1895. This portion of the NW. 4 of Sec. 13, lying south of the 
Deep Fork river, 1s now embraced in the homestead entry of one Br ani 
Ossowiski, 

November 138, 1893, then, when Herkowski filed his application for 


the entire NW. 4 4 of See. 14, only that portion of the land applied for 


lying north of the Deep Fork river was subject to entry, and for that 
he already had an application pending. He could gain no additional 
rights by this application. of November 13, 1893, and as he seems, by 
his subsequent actions, to have abandoned it, it need not be further 
considered. The question then is, whether he shall be allowed tomake 
secoud entry to cover.lot 2 of said Sec. 13. | 

In the case of Alix Heipfner (26 L. D., 23), it was held that a see- 
‘ond entry will not.be allowed on account of the worthless cliaracter of 
the land covered by the first, if such entry was made without examina- 
tion of the land, and that the right to make a second entry under the — 


-_ act of December 29, 1894, can not be recognized, where the first entry 


was abandoned without any attempt to Talse a crop on the lands’ 
embraced. therein. | 
At first sight this ruling would appear to be Gunolaniye of ‘the pres- 


ent case, but when the strong equities: in favor of the applicant are _ - 


considered justice seems to demand that an exception be made here, 
He evidently acted in good faith and without any great degree of 


negligence, considering his ignorance, his inability to speak the Eng- ae. 


lish language, the distance of the land first entered by him from the. 
local office, the rapidity with which claims were being taken up in that | 
country, and the absence of any reason for supposing that the parties _ 
. who assured him this was good agricultural land were not speaking the 
truth. The tract he is now seeking to enter is only five acres in extent, | 
and he had lived there for two years, improving and cultivating it, 
before notice was served upon him of. your office decision rejecting his 7 
application to make second entry. © There are no adverse claims, and © 
the question is simply between him. and the government. It is not 


hae 
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| chow whether lie attempted to raise a crop upon aie land embraced in © 
_his first entry, but it is clear that he never: received any benefit from 
that entry and that any attempt to cultivate the land would necessarily 
have resulted in failure. The reason for the ruling made in the case of | 
Alix Heipfner, supra, is. the supposed negligence of the entryman. 


~ Where, as in the present case, that negligence is shown to be slight, 


its effect may be overcome by other considerations. Without over- 
ruling the case cited, then, au exception will be made here, and the 
applicant will be permitted ue retain the little home he has made for 


. himself. 
Your office decision is sccordingly reversed, and the application will 


be allowed. 


QUALIFICATION OF HOMESTEADER—GUARDIANSHIP. 
Warr ‘ET AL 2 THOMAS ET AL. 


: Submission toa guardianship, created on behalf of one who sSpheseute himself asa 
-spendthrift and asks for a guardian of his estate, does not ae to ciscanty 
such: qerson as a homesteader. : 


° oe Hitchcock to the Comnitadonty of the General Land Office, 
—(W. VD.) | April 10, 1899. | (L. L. B.) 


In this case there were sel four iabdess The land in dispute 
is the SW 4 of Sec. 27, T, 150 N., R. 38 W., Crookston, Minnesota. 


~~ May 15, 1396, Arthur J. Thomas entered under the homestead law, — - 


n connection witht some other land, the NH. forty acre subdivision of - 


. this quarter section, and on the same day Lars T. Nockleby made — 


homestead eutry for the S 4 and the NW 4 of the said described SW 4 a | 

June 22, 1896, Alfred Brisette applied to enter the said SW 4 allege: 
ing settlement prior to these entries, and July 1, (1896, William 5 Watt 
made similar application and charge. _ 

_ After due notice a hearing was’ had upon the soles of all the par- 
ties, aud the local officers found that Watt was disqualified from making 
entry and recommended the dismissal of his contest; that Thomas’ 
entry was prior to the entry of Nockleby and prior are to ke settle- 
ment of Brisette: mE 

On appeal your office by decision of August 6, 1897, held that Watt - 
was a qualified settler, and also-found from the evidence that his set- 
tlement was prior to that of Brisette and prior to the entries of Thomas 
and Nockleby, and awarded to Watt the ee to enter the land in 
dispute. | | 

Subsequent to the dedision of the local office Nockiébyralindaished’ his 


"3 entry. Thomas did not appeal from your office decision so that now 


the controversy is between Watt and Brisette as to which has the none 
_ to enter the said land. | 
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“The evidence has been examined ana i elearly shows that Watt was 


prior to Brisette in asserting his settlement claim, and that he has fol-_ 


lowed up, with reasonable diligence, his settlement So made. The only | ' 
question remaining is as to the cae of Watt to maintain set-— 


tlem ent.. 


‘The claim that Watt i 1s disqualified rests upon the fact that on Jan- 


uary 9, 1895, at a special term of the probate court of Polk county, 


Minnesota, a guardian “of the estate” of the said Watt v was eppolnves | 


by the judge of said court. 
This action of the court was had upon Sie personal petition of Watt 
himself, in which he says that— 


Your petitioner is seized of real and personal property to the value of two thousand 
dollars, that the annual rents and profits of said estate is about $150., that your 


petitioner is mentally incompetent. to have the management of his property on 
account of excessive drinking and by reason of said. drinking your petitioner desires | 
that a guardian should be appointed to have the management on the estate of your * 


petitioner, © 


The order of the court deceit thie guardian is made on a rte * 
form commonly used when a guardian is appointed over the ‘person — 


. and estate” of an irresponsible person. In the order so made theprinted 


“word person” is erased with a pen stroke and thé reason assigned for. 


the appointment of a guardian for his eatate 18 that Watt1 IS a: “spend: 
thrift.” 


~ Tt is: ‘shown by ae eviilence that Watt when not HitoiOatea is 


possessed of more than or dinary mental ability, and that when he asked 


that a guardian should be appointed to have the management, of his | 


estate, he hada family living upon his farm who, he had been advised, 


were likely to take advantage of him, in property matters, when his ~ 
was intoxicated, and it was for the purpose of Soars against coc - 


a contingency. that his said action was taken. 


There was no inquisition or judgment based. thereon under the forms 
of the statute, by which it was determined judically that he was of 
unsound mind; on the contrary, the guardian was appointed upon his . 
own petition, aa apparently without any evidence to support it, and 


the management of his estate was voluntarily surrendered. A guar- 
dian so appointed must be regarded as a mere trustee for his estate, 
aud submission to such a guardianship: or trust does not, as found 
by the local officers, imply that the cestwi que trust is civilly dead or 
otherwise incapacitated, except as to the disposal or management of 
his estate. 

Watt will be allowed to make entry for the tract in controversy. 

The decision appealed from is affirmed. — 
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PRACTICE-REHEARING—EVIDENCE. 
. Burns EL AL. v. SMITH. | 


While evidence secured on an informal proceeding iveiors a special agent can not be | 
made the basis of a final decision, it can be considered in determining whether . 
_ a further investigation of the case by the Peper mony: is jusuiiion: 


Secretary Hitchcock to the Cominissioner of the General Land Office, | 
(W.V.D) “April 11, 1899, “4 e ies (0.5. W,) 


- ‘This case involves the SE. 4 of Sec. 22,.T. 28 N., BR. 3 E., Pavey land — 
- district, Oklahoma. All of the parties were applicants to enter the 
game, on the ground of prior settlement. Your office ordered a hear- 
ing to determine the rights of the several applicants. Before the hear- 
ing closed William J. Stewart and John R. Smith withdrew their 
- applications, and the hearing proceeded as between C. P. Noel, William. 
‘Burns and David L. France, each of whom claimed the right of entry 
by virtue of having been the first settler upon the land on the day it 
was opened to settlement. The hearing resulted in a decision by the 
local officers in favor of Noel and a recommendation that the home- 
stead applications of Burns and France be rejected. | 

France and Burns appealed, and on July 25, 1896, your office affirmed 
the decision of the local officers, .from eich Burns appealed to the 
Department. | 

France filed a motion for review of said decision, which being ‘sub- 
eeducuuly denied, he then appealed to the Department. 

The case was considered by. the Department on the appeals of Burns 
and France, on August 26, 1898, and your office decision was affirmed 

(not reported), 
On October 8, 1898, Burns filed a motion for review of said depart- 
mental decision, and on November 26, 1898, France filed. a motion for 
rehearing. . 

One of the grounds on which the motion for review is asked is, that 
no action was taken on a petition filed by William Burns, W. P. Steel. 
et at., on November 18, 1897, asking for a special agent to be sent to 
Oklahoma to investigate the charge of fraudulent combination and 
perjury made. by said petitioners against the Noels and their wit- 
nesses. The ultimate purpose of this petitiou was to obtain a rehearing 

of the cases to which it refers. It appears that. your office, after the 
Oo departmental (lecision complained of was rendered—to wit, on Septem- 
ber 8, 1898,—sent a special agent to Oklahoma. to inquire into the — 
erounds of this complaint and report, and the motions now pending a 
were held up to await that report. | 

The case appears to have been tafoumaliys re- tried: before the special | 
agent, with all parties present, and several hundred. pages of type- 
written testimony accompany the report. As the agent was without 

jurisdiction or power to try the case, the evideuce taken before him — 
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anid not be considered. by ‘the Department sia made fhe basis of 
‘a final decision. In the present status of the case, this volume of 
evidence can only be cousidered as the showing” of the respective — 


parties for and against a rehearing. Should a rehearing be ordered, | 
the decision of the Department called in question by the motion for 


review would necessarily be: thereby vacated. The review is not | -? 


authorized by the origiual record, and that.motion is denied. Such —~ 
state of facts is, however, presented a8 appears to call for a rehearing a 
in justice to all of the parties. | : - 
| No further notice appearing to be necessary, the depammnantet deci: 7 : 
sion in question is vacated, and. the CASE remanded for rehearing and 


- readjudication before the local office. 


In order that it may be in the power of the peeecnee parties to the 
case to lighten the expense of such rehearing they may, if they see 
proper, enter into a stipulation to that effect, and submit the testimony 
taken before the special agent as a part of the testimony to be con- . 
sidered on the rehearing, but each party will be permitted to intro- 


duce any additional testimony at his command pertinent to the issues ae 


involved. Either party, on motion, may put in evidence the evidence 
introduced at the first hearing before the local officers, subject to such 
objection as it was Subject to in the first instance. 

Your office will transmit the record to the local office, with instruc: 
tious to rehear the case, after due notice to the parties, and render 
decision apeu the complete record. 


SCHOOL LAND—CHANGE OF SURVEY. 
EMILy W. THURSTON. 


On the approval of a sury ey made after the admission of the State of Nebraska to — 
_ * the Union the title to the school sections vested in the State, and the subsequent 
-resurvey of Grant and Hooker counties, authorized by act of August 9, 1894, did 
not defeat such title, though by said resurvey the desiguation of such sections 

by number may have been changed. : 33 


Secretar yf Hitchcock to the Douanidier of Hig General tai ‘Office, - 
(W. V.D,) . | — April 11, 1899. » oy . G AG: W.P.) 


| ‘Emily W. Thurston has appealed fon: your office decision of pis ir 
' 6, 1897, holding for cancellation her homestead entry, No. 933, of lot 5, 
; Sec. 30, and lots 2 and 3, Sec. 31, T. 24 N., RB. 38 W., Broken Bow land = 


: 7 district, Nebraska, made May 24, 1897. : 
‘It is stated in your office decision that you are in sig of a ieee erat 
dated June 15, 1897, from I. V, Wolf, Commissioner of Public faci oe 


and Buildings, of the State of N ebraska, 


relative to the status of section 36, Tp. 24 N., R.39 Ww. “ per survey of 1876, as affected + 
by the recent survey under the act of Augist 9, 184 (28 Stat., 275),: providing for 


“9 — the resurvey of. Grant and Hooker counties i in the State of Nebraska, (and nt) if 
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aes from the tracing, transmitted with his letter, aad from the records of this : 
(your) office, that the ie of said section have been moved south and west, so that 
a portion of what was section 36 under the survey of 1876.is now designated as lots 
8, 4, and 5, Sec. 25, Tp. 24 N., R. 39 W., lot-5, Sec. 30, and lots 2, 3 and 6 See. 31, Tp. 
24.N., R. 38 W., a portion of which, to wit: lot 5, Sec, 30, and lots 2 and 8 See. 31, | 
T,. 24 N., R. 38 W., was entered May 24, 1897, by Emily W. Thurston, H. E. 933; 

(that) Mr. Wolf desires to know if the State, or its. lessee, can be considered actual 
occupants of the land covered by Mrs.’Thurston’s entry so as to come within the - 
provision of the act of August 9, 1894, directing the survey, by which it was pro- — 
vided that nothing herein contained shall be so.construed as to impair the present 
bona fide claim of any actual occupant of said land to the land so oceupied, or if the 
State can make indemnity selection of said lots in lieu of lands lost in section 36 — _ 
24 N., R. 32 W., in face of the fact that Mrs. Thurston has entered same, . 


and your office passed upon the questions raised, as follows: 


‘By act of May 30, 1854 (10 Stat., 277), being an act to organize the Terieories of 
Nebraska and Kansas, it was provided “That when the lands in the said Territory 
shall be surveyed under the direction of the government of the United States, pre- 
-. paratory to bringing the same into market, sections numbered sixteen and thirty-six 


" in each township in said Territory shall be, and the same are hereby, reserved for 


for the purpose of being applied to schools in said Territory and in the States and, 
Territories hereafter to be erected out of the same.” 
By act of April 19, 1864 (13 Stat., 47), admitting the State ite the Union, the 16th . 
and 36th sections in every township were granted to the State for the support of 
common schools. 

Township 24 N., R. 39 W., was surveyed j in. 187 6 and the survey appr oved January 
24, 1877, and therenpon the mUne to sections 16 aud 361n said wowaship vested in the 
State. 

Said survey has never. hea suspended, bat is now superseded by survey approved : 
_ April 30, 1897, made under the provisions of the act of August 9,.1894.  - 

The resurvey could in no manner defeat or impair a vested interest, nor was it. 
intended by Congress that an inchoate interest should be affected, where such interest 


amounted to actual occupancy of the land for the purpose of perfecting a bona fide - - 


claim. It was only such unperfected claims that could be affected by a resurvey, 
and the proviso of the act of August 9, 1894, applies ouly to such lands. The title to 

said section 36 having been in the State of Nebraska for more than tweuty years, 
under a survey authorized by the governmeut and duly approved, that‘ title cannot 

now be called in question by a mere change in the designation of the nuniber by 

which said section or any portion thereof shall hereafter be known, 


and your office held that it was error in 1 the local officers to silow Mrs. 
Thurston’s entry, and held it for cancellation. 7 
In accordance with the decision of the supreme court in ‘the cases of 

Cooper v. Roberts, 18 How., 173, and Beecher v. Wetherby, 95 U.S., 
_ O17, it must be held that the grant as to said section 36, surveyed gub- 
cane to the admission of the State, took effect and the State’s title 
vested thereunder upon the approval of the survey of 1876, which stood 
unchallenged for so many years, and under which the State has exer- 
cised acts of ownership by leasing the land to parties who appear to 
have made improvements upon the land leased by them, and that the 
subsequent survey under the act of 1894 did not defeat the m0 propria- 
_ tion to the State under the original survey. 

The uncanceled timber culture entry, No. 11 436, of General P. White, 
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made July 8, 1887, covers ‘the sw. 4 of the NE. 4 4, “the SE. 4 of the NW. 


4 and lots 2 and3 of See. 1, T. 23 N., BR: 39.W., and the homestead entry, 


No. 15,489, of Lissie White, patented Febr vary 27, 1895, covers the SE... 
tof the SE. 4 of Sec, 3, T. 24. Ni, BR. 39 W., lot 4, Sec. 1; and lots land — 
2 of Sec. 2, T. 23 N., R. 39 W., under the original survey, embraced - 


a under the resurvey a Sec. 36, T. 24 N., RB. 39 W.; and it will not be 


supposed that Congr ess, while protecting a the claims of actual occupants. 


of any of the lands resurveyed to: the lands so occupied, intended to : 


cloud the title of the State of Nebraska to lands era, appro; 

priated to the State under the survey of 1876. | 

 * Ttowas consequently an error in the local officers to allow Mrs. Thurs- 

. ton to make homestead entry of the: land in question, and iad office 
- decision i is affirmed. : = 


“ CONTEGT-SETRLEMENT RIGHTS. Le 
‘Forman v. HEALEY. 


One who alleges re of sattlenent, as ag ainst an averse: applicant for the right 


of entry, must comply with the law in the matter of settlement and. maintenance ee | 


_ of residence during the pendency of such controversy. 


Secretar y itehcock: to the ‘Commissioner of the Renee Land “Office, 


| (W. V. Dy April 11, 1899, (Od. G.). 


Pebraary 17, 1899, the Department eondenda ‘levisions in ‘the case of: 
Frank N. Pn ve, Simon P. Healey, which involves the E. $ of the — 


SEL 4, Sec. 35, T. 133 N., R. 48 W., Fargo land district, North Dakota, a 


o awarding right of entry, to Forman as the prior settler. 2 
_ Healey has filed a motion for rehearing in said case, , alleging that — 
~ Forman has wholly abandoned said land since the original hearing. | 


The latter’s claim: depends solely upon his prior settlement, and the — : | 


‘Department awarded him preference right of entry upon that ground. 


~ 4 It was therefore incumbent upon him .to- comply i in good faith with the | 


settlement laws pending the final determination of: this controversy. : 

See Hall v. Stone, 16 L. D., 199; McInnes et al. v. Cotter, 21 L. D.,.975 - 
Foote v. McMillan, 22 L, D., 280; Thompson et al. v. Craver, 25 i D., 
279; and Rowan vo, Kane, 26 L. D., 341. As the charge of abandéu- 

nent was not in issue at the seca hearing and refers to a period 

. subsequent to that hearing, it does. not afford proper ground for rehear- 
ing in this case, and the. motion therefor must accordingly be denied. | 


— But this action does not preclude ' your office from directing an inquiry | 


— for the purpose of determining this charge. See Griffin v. Smith, 25 _ 


~LD, , 829; Corbin v. Dorman, Id., 4715 and Lark v, Livingston, 26 L. D., 


~ 163, In the cases just cited there were entries of record, and the 
rulings therein are based upon the principle that the law requires an. 


-entrymanh whose entry has been. contested, to comply with the law in | | 


the matters. of settlement, and establishment and maintenance of. Tesi- 
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dence. This quirement is equally binding upon one who claims the — 
right of entry in a contest proceeding by reason of prior settlement. 

_ So that, while only applications to enter were filed in the case under. 
7 consideration, it is believed that the rulings announced in the cases - 
last referred. to afford sufficient warrant for a PUTED Peace in ° 
‘said case, 


The motion for prea is ‘heréby denied, and ‘the papers are eo 


| ead to your office for such action as s may be deemed proper in the 
pee of this paper. ae : 


‘ 7 
—<—<_—— : 


SETTLEMENT RIGHT—ADVERSE APPLICANT. 
O’HORNETT »v. + Wauen ET AL. 


As between two applicants for the right of entry where the question of priority 
depends upon the time of settlement on the part of one, as against the time of 
application by the other, the settlér will be given the precedence, if it can not 

be satisfactorily determined that the adverse application wasregularly tendered | 

| prior to. the act of settlement shown, and entitled to consideration at such time. 
_ No question with respect to the regularity of departmental action in the establish- : 
ment of a booth, as affecting the qualifications of one holding a certificate issued. 
therefrom, will be entertained, in. the absence of 2 eHow INE of. advantage gained 7 
thereby. 


Secretary H jicheock to the Commissioner of the General Land Office, 
(W.V.D.) April 12, 1899. (E.F.B,) 


. The Department has considered the separate appeals of J. W. Aldrich 
and Andrew M. Waugh from the decision of your office of October 12; 
1897, rejecting the homestead applications of said appellants and: 
awarding the land applied for, to wit, the SE. 1 of Sec. 28, T. 26 N., R. 
2 E., Perry, Oklahoma, to Lon O’Hornett, anne his settlement lain: 
| O’Hornett’s claim is predicated upon a settlement made at 1:08 p. mi. 
September 16, 1893, the day of opening, which has since been main- — 
tained. Aldrich claims by virtue of an application to make homestead 
entry of said tract, which was sent by mail and received at the local — | 
office at 1:20 p.m. the day of opening. Waugh claims under an appli-. 
cation to make homestead entry, which was received by the local officers - 
at 2 p. m. of that day, but which he contends was tendered to the 
local officers prior to the initiation of any other. claim, and that ‘they | 
refused to receive and act upon it at that time, | . 
No entry was allowed upon either application. The application. of 
Aldrich was rejected because filed by mail and Waugh’s application, - 
which was afterward received by the local officers, was evependet to 
await action on the prior application of Aldrich. . oO 
‘Upon the appeal of Aldrich your office’ reversed the action of a 
local officers refusing to accept his application and ordered a hearing * 
to determine the rights of the respective claimants, O’Hornett having 
‘in the meantime protested against the granting of either apphentian: 
because of his priority of right ¢ as a settler. — ; 7 
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The hearing i in: this case. was continued from. ane: to. éime Th was , 


not had until J uly, 1895. At that time none of the parties. to this con- 
troversy had made any. improvements on the tract or established and. 


maintained residence thereon, except O’Hornett. Aldrich and Waugh a 


rely upon their applications to make eutry, which have uot been acted 


upon, and each contends that. his application | is entitled to ok of 


| right: over all other claimants. | 
The material facts necessary toa lear undefstanding of the issues” 
involved are sufficiently s ere: in eine decision of oe office, | ID. which 


itis said: 


’Hornett aces and staked this iia ae ‘aliout 1:08. p. aie Sonera: 16, 1893, 
and four days later he built a house on the tract and established his residence there. 
Though occasionally absent, his residence on the land has been maintained ever 


'. since, He has on the land a Ouse) on about one hundred acres of breaking and 


other improvements. 
Waugh’s homestead applidation was Gensinea and: filed at 2 p.m. = Aepienbe: 16, a 


Bs 1893, but he contends. that it should date as of 1:05 p. m., of that day, because he 


presented . it at the window of your office at that time, when the officer to whom: he 

presented it refused to receive it at that time, because there were other “flings 

“which demanded his attention.” It appears that at the time he first presented his: 

application your office was engaged in the consideration of other applications that 

had been received by mail, and that the applications of other parties in line ahead of — 

3 Waugh had been refused for the same reason and were not received and ana until 
abont 2 p. m. of that day. | 


Aldrich’s application. was, as is shown oe the records of your office, fected DY? ease 


- mail at 1: 20 p. m., September 16, 1893, and is one of the applications executed before 
Judge Woodson and mailed at Perry. by one David A. Prior, referred to in the report 
of. Mr. Witten which is quoted in the « case. of Parker et ai. es Lynoh (20 L. D. 13). 


’ The appeal of Aldrich assigns error in 1 finding that O’Hornett reach ed 
and staked the land at 1:08 p. m., or at any time until after his e 
_ Aldrich’s, a application was received at the local oltice for filing, and not . 

finding that O’Hornett’s settlement was made upon another tract. _ 
Appellant Waugh admits that there is no controversy about the | 


facts in the case, and that. the proper disposition of it open solely : 


upon a correct application of the law. 
The finding of your office that O’Hornett reached the land at about 


1:08 p. m., which was practically the fiuding of the local office, is war: # 
ranted by the testimony offered in his behalf, and no. testimony upon 


this point was offered by defendants. Aldrich’s filing was not taken 


up by the local officers for consideration until 1:20 p. m., although it aF, 


appears that the mail was. delivered. at the local office prior to the, 
time. 

The case of Lewis ». Morris. 21 L. D., 113) is cited by Wiis as 
decisive of his right in this controversy, inasmuch as the defendant, 

Morris, i in that case, whose entry was allowed. in pr eference to a settler _ 
who reached the land at 1: 10 Dp. m., 1S the same person: referred to by 

~ Waugh in his testimony. oer | 
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Waugh testified as follows: | 


I reached the said land office about 24 minutes after 12 o’clock, P. M., of Septsite ore 
‘ber 16th, 1893, and about one o’clock J. H. Morris and myself, standing at the head of 
the line at the window of the land office, made an attempt to have our filing papers 
received, but they were refused. Morris first tendered his application, and was 
refused. I then handed my application in at the window, and demanded that it 
should be received. Said application was shoved back to me by Mr. Malone, stating 
there were filings which demanded his attention. I again demanded that my appli- . 
cation be received, and protested strenuously against the action of Mr. Malone, and 
on his again refusing to accept my application I appealed to thé men in line to wit-' 
ness that I had made every effort. to have my application received without effect, 
and that it was at this time tive minutes after one o’clock, P. M., September 16th, 
1893. After a long delay my application was finally accepted, I think about 20 min- 
utes after 2 o’clock, P. M., on the same day. 
J oecupied the sosition of number 8 in said line Gen the head of same, but on | 
account of aman ahead of me leaving the line before he filed, I filed as number 7, 
I tendered the money required for filing my papers, together with the papers, at 5 
minutes after 1 o’clock, P. M., as before stated. 


By reference to the decision in the case of Lewis v. Morris, it apponts | 
that Waugh testified in that case that-he saw Morris tender his papers. 
to the register and demand that they be received.. He said: 


Mr. Malone must have refused him, and Mr. Morris called on me and Mr. Severns, 
of Guthrie, who was directly behind me, to witness that he had offered his Dee 
at 1:05, and I looked at my watch and saw that I had thas time. 


- The Department said that “if | Morris’ place in line had been reached 
in regular order prior to 1:10 o’clock p. m., the time of Lewis’ settle- 
ment, then he is entitled to have his entry remain intact,” and it was 
upon the finding that his place in line hac. been reached in its regular 
order prior to the initiation of the settlement right of Lewis ae entt- 
tled him to priority. , : 

It is apparent from this that Waugh could not have presented his . 


claim until after 1:05 p. m. 
Whether, if the claim of Morris and Waugh had each been eulaely 


-- presented and duly acted upon, respectively, by local officers, the. 


application of Waugh would have been presented to the receiving offi- 
cers prior to the time O’Hornett staked the land, can not be. said with 
any certainty under the circumstances. — 
While Waugh may have attempted to press his eohieaten upon the 
_ local officers at 1:05 p. m., it is evident that if the applications of 
others in line ahead of him had been considered, his would not have 
been reached in its order until after O’Hornett had initiated his claim 
by settlement. . 
It is contended by japan ena O'Hornett. is iiiequaltiied by rea- . 
-. son of having obtained the booth certificate from the booth at Arkansas 
_ City, which was illegally established by the Secretary of the Interior, 
such location not having been provided for by the proclamation. Con- 
ceding the irregularity of this action, it could not tend to disqualify — 
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O’Hornett, and appellants can 1 nob. be heard: to question ‘the sini of. : 


the order of the Secretary, as it is not shown that O’Hornett gained ie, 
any advantage over appellants by. reason - having obtained ms certifi- 
cate at that place. 


A eareful consider sree of the eene discloses no error in aie 
decision of your oe: and it is therefore affirmed. | : 


RAILROAD LANDS—ACT OF MARCH 2, 1896. 


WILLIAM THORPE. 


The confirmatory operation of the act of March 2, 1896, for the benefit of a bona fide 


purchaser of patented railroad lands, is not affected by the fact that said lands 


-are included within a timber land reservation, where, prior to the establishment _ _— 


of. said reserv ration, the lands had been. patented to the company. . a 


| ‘Séeretary Hitchcock to the Commissioner of the Gener al Land Office, Apr ii 
(W.V.D.) z 18, 1899. - <3 = Wee, 


Tam in receipt. of your office letter of ‘ie 30th ultimo, duitaihaae for a 
2 my consideration, the petition of William Thorpe, through his duly ‘ 
authorized agent, C. Cabot, “for confirmation” of title, under the act 
of March 2, 1896 (29 Stat. , 42), to the S. SW. 4, section 15, township 
 1N., range 9 W., S.B.M., Los Angeles land district, Californias 
“The tract lies within the overlapping indemnity limits of the forfeited Pa 


portion of the grant to the Atlantic and Pacific Railroad Company 
under the act of July 27, 1866: (14 Stat., 292), and. the primary limits of 


the grant to the Southern Pacific Railroad Company (branch line) _ 
under the act of March 3, {871 (16 Stat., 573), and was embraced in a 

_ patent issued to the Southern Pacific Railroad a ad December - 
i, 1883. a7”, Es 

Under the ruling of the United States supreme court in the case of 
“ the Southern Pacific Railroad Company v. The. United States (168 — 

- U.S., 1) said tract was excepted from the operation of the grant to the 


Southern Pacific Railroad (Peay, and hence was. erroneously pat- | 
ented to it. | 
The evidence of the bona fide aie and purchase of said tr act consists 


of the affidavits of the Land Commissioner of said company and of his 
chief clerk attached to a schedule of the lands embracing these, on file 


in your office, to the effect that said tract was sold in good faith and 


for the full value thereof; also the affidavit of the petitioner herein that 
_ he purchased said lands in good faith and for a valuable consideration | 


from the Southern Pacific Railroad Company, that the patent to said — 


_ company has not been canceled by any court of competent jurisdiction, 
and that no suit to cancel it is now pending, and that no partof the  - 


purchase money has been refunded to him or to his grantors by said. 
company and that no proceedings have been instituted d by him or his ae 
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| Sie for. the recovery of. said purchase money; also the sertineate 
of the recorder of the county where the laud lies that all interest 
-aequired by the Southern Pavific Railroad Company to said lands by 
| said patent is by mesne conveyances now vested in the petitioner. 

The evidence of the sale and. bona fide purchase of the tract herein 
7 taelved being satisfactory to the Department the title of the pur- 
chaser, the petitioner herein, is held to. be confirmed by section 1 of the 
act of March 2, 1896 (supra), (Chicago, Milwaukee and St. Paul Railroad . 
7 Company, 27 L. D., 552), and your office is hereby directed to make 
demand under the statute of said Southern Pacific Railroad Company _ 
for the value of said lands the title to which is herein held to be con- 
- firmed, as the basis of a suit against the company in the event that the 
aomant is not complied with. For the purpose of such demand the 
minimum government price will be treated as the value of the lands. 

| It appears that this tract is within the limits of the San Gabriel 
te timber land reserve, established by the President’s proclamation of — 
December 20, 1892; but. as said tract was embraced in a patent issued 
to the raalsoad company prior to the establishment of the reservation, 
it was excepted therefrom and hence said cesetvanion is ho bar to the . 
confirmation of title to sae tract. . | 


SOUTHERN UTE INDIAN LANDS OPENED TO SETTLEMENT. 
INSTRUCTIONS. 


Commissioner ime to the register and receiver, Durang 9, Qolorado, 
April 15, 1899. . 


In view of a stoclaniation issued by the President, April 13, 1899, 
opening to settlement and entry at 12 o’elock noon, May 4th next the 
unallotted and unreserved lands within the present reservation of the 
Southern Ute Indians, you will cousider section 4 of the act of Congress - 
approved February 20, 1895 (28 Stat., 677), which provides :— — 


That at the expiration of six months from the passage of this act the President of 
the United States shall issue his proclamation declaring the lands embraced within 
the present reservation of said Indians except such portions as may have been — 
allotted or reserved under the provision of the preceding sections of this act, open — 
to occupancy and settlement, and thereupon said lands shall be and become a part - 
of the public domain of the United States, and shall be subject to entry under the 
desert, homestead, and town-site laws and the laws governing the disposal of: coal, 
mineral, stone, and timber lands; but no homestead settler shall receive a title fo. 
any por tion of such lands at less than one dollar and twenty-five cents per acre, and 
shall be required to make a cash payment of fifty cents per acre at. the time filing is 
_ made upon any of said lands: Provided, That before said lands shall be open to pub- — 
lic settlement the Secretary of the Interior shall cause the improvements belonging 
to the Indians on the lands now occupied by them to be appraised and sold at public 
sale to the highest bidder, except improvements on lands allotted to the Indians in 
accordance with the provisions of this act. No sale of such improvements shall be. 
made for less than the appraised value, and the several purchasers of said improve- 


ty a DECISIONS ‘RELATING TO THE ‘PUBLIC LANDS. , 


| ‘ents shall, for thirty an re the i issuance of the Presidents proclamation, Hare: 
the prefer ence right of entry of the lands upon. swhich the improvements purchased - 
by him are situated : “Provided further, That the said purchase shall not exceed one 
hundred and sixty 2eres: And provided further, that the pr oceeds of the sale of such 
improvements shall be paid to the Indians owning the same. . ens 


Each applicant to enter any of these lands as a oinestend: must. 


have the qualifications, required of any applicant: for homestead entry — ae 


under existing law. He must, at time of making his: original entry, 
pay the sum of fifty cents ‘per acre: in addition. to the regular fee and — 
commissions, and at time of making final proof pay the further sum of 
| seventy-five cents per acre, in addition to the regular final commissions. - 


No final commission will be collected where the party submits proof 


_ under section 2301 Revised Statutes. _ 
In this connection and for your information and: paidanes the fom . 
| ing paragraph in the President’s proclamation i 18. hére inserted. | 


An error having been made in 1873 in the survey and location of the. eastern - 


- boundary of the reservation hereby opened to settlement and entry: wher eby certain 


lands constituting a part of the reser vation. were erroneously identitied as being © 
outside of the reservation, by. reason of which several persons in good faith settled 
upon said lands under the belief that the same were. unappropriated public lands — 
open to settlement, and have siuce improved and cultivated, and are now residing 
- upon.the sanie with a.view to the entry thereof uuder the public land laws, notice is 
hereby given that in so far as said. persons possess the qualifications required by 


law, and maintain their said settlement and residence up to the time of the opening 


herein provided for, they will be considered and treated as having initiated and. 

established a lawful settlement at the. very instant at: which the lands become open, — 

-. and. as having the superior right and claim to enter said lands, which. Hepes must be 
- exercised within three months from the time of said opening. a oe 


Desert, town- site, coal, mineral, stone and timber entries will be. 
—inade for. said. lands in accordance with the general laws applicable. 


"3 thereto. 


‘The ordinary iguana desert, town: site, coal, mineral, stone and 
_timber blanks will be used, continuing your regular series. of numbers, | 
‘but indicating upon the entry papers and abstracts that the entries are 

' made under the act of February 20, 1895, Section 4, SeuuneEy Ute 
- Indian reservation lands, 

| Your special attention is directed to , that part of thé proclamation 

which states that the improvements on the NH NW4, S$ NW4 and 

NW: SW3 See. 1, T. 33 N., RB. 9 W., will be said, and that the party — 

purchasing such improvements will be given thirty days’ preference | 

right of entry for the land, after the issuance of the proclamation. 


ae _ .Goveru yourselves accordingly in the disposition of said tracts. 


You will give information QS” to the ee to the local papers as a 
matter of news, - | oe 
Approved, Y: Moree 

BE. A. HITCHCOCK, Seoretary. 
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ee FLORIDA HOMESTHADS-RELIEF ACT OF FEBRUARY 25, 1899. 


 InsrRvcrions, 


Commissioner Hermann to register. and receiver, , Gainesville, Florida, 
| April 4, 1899, 


youn attention is called to the act of Congress (Public No. 68), 
‘approved February 25, 1899, entitled “An Act for the relief of certain 
. homestead settlers in Florida,” which provides as follows :— 

Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That any qualified homestead claimant who was in 
good faith actually occupying a ‘homestead claim under the laws of the United States 
in the State of Florida in the month of September, anno Domini eighteen hundred 
and ninety-six, and who was by, through, or on account of a storm which passed 
through said State during said mouth driven from or compelled to leave and remain | 
away from such homestead, may within one year from the passage of this act return 
_tosuch homestead claim and proceed’ to perfect title thereto as though absence there- , 

from had not occurred. , 

Under the provisions of said act « any qualified homestead claimant 

who was in good faith actually occupying a homestead claim under the 
laws of the United States in the State of Florida, in the mouth of 
September, 1896, and who was, on account of the storm mentioned in 
the act, driven from or oimpelled: to leave and to remain away from 
such homestead may return to such homestead within one year from | 
February 25, 1899, the date of the approval of the act, and proceed to 
perfect title thereto as though absence from such homestead had not 
| occurred. : 
Said act does not tnention the day of the month i in which the storm: 
took place, but it is construed aS meaning or intending to mean the 
storm of September 29, 1896, which did much damage in the State of 
Florida and chiefly in the counties of Alachua, Columbia, Lafayette, 
Levy, and one or two other counties of said State. 
' Said act is construed as covering all homestead. entries of ee in. 
your office at the time or on the day the storm took place and which, 
since that date, have not.been relinquished by the entrymen and can- 
celed on the records of your office by reason of a! or for 
any other reason. 

Where entries have been caiceled since the storm of September, — 
1896, on the relinquishment of claimants compelled to leave their claims 
on account of said storm, and other persons have made homestead entry. 
of the lands covered thereby, said act is not construed as in any man- 
ner affecting the rights of said last named entrymen. | 

To entitle a party to the relief afforded by said act it must be shows } 
by his affidavit, corroborated by two or more disinterested witnesses, 
what comprised his improvements on the homestead claim at the time 


- of the storm, such affidavit to be accompanied with a brief statement, 


duly sworn to, showing the particulars compelling him to leave and 
remain away from his claim, such affidavit and statement to be filed in 
your office and to accompany. his final proof when submitted. 

hee ee eae - 
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| Any Aibtieei ant élaimant. seeking to avail aoe ‘of the “relief : 
afforded by said act will have one year from February. 25, 1899, ‘the | 


: - date of the approval of the act, in which to come forward and Sse: | 


-tiate his claim for such. relief. ‘Such persons when submitting final — 
proof will be credited with the time intervening between the 29th day © 


of September 1896, the day on which the storm took place, and the a 
respective dates when they resume settlement and make known to you 


their intentions to avail themselves of the benefits nained in the act, 
. just as though they had been actually occupying their respective. claims os 
during such: intervening period. — | 
_ Approved, 
pe * iG A, HITCHCOCK, | 
| Seeretary Ye 


—< 


OKLAHOMA. LANDS-GREER COUNTY—ACT: OF MARCH 1, 1899. Mes 
INSTRUCTIONS. _ | 


Commissioner Hermann to register and receiver, Mang gum, ails | 
April 18, 1899, : 


| Your attention is called to the provisions of the act of Congress 
entitled “An Act to amend Section one of an Act.to provide for the 
entry of lands in Greer County, Oklahoma Territory, to give preference 
‘right to settlers, and for other purposes,” aRPTOvER March 1, 1802, 

(Public No, 108) which reads as follows: ‘ 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That section one of an act.to give preference right 
to settlers in Greer county, Oklahoma Territory, is hereby so amended as to allow 
patties who have had the benefit of the homestead laws of the United States, and 
who had purchased lands in Greer county from the State of Texas prior to March 
sixteenth, eighteen hundred and ninety-six, to perfect titles to said lands according 

to the provisions of section one hereinbefore mentioned, under such regulations as 
the Commissioner of the General Land Office may prescribe, and according to the 
legal subdivisions of the public surveys, if no adverse rights have attached: Pro-. 
vided, That no settler shall be permitted to eoduite to exceed three hundred and 
twenty acres nvder this provision. 


‘The preference right and privileges. wianted by section one of the ; 
act of January 18, 1897 (29 Stat., 490), which is thus amended, were by — 
_ the terms of that Sceton limited to persons ee under the home- 
stead laws of the United States.” 8 | 
This amendatory act does not grant a right to male” an aaditionel 


or second homestead entry in Greer county to one who had theretofore A | 


 madea homestead entry under section one of the original act, but it 

i does extend to those who had purchased lands. in Greer: county from — 
the State of Texas prior to March 16, 1896, the privileges given by that 
section even where they ‘have had the ‘Geneat of the homestead laws — 


of the United States” and are for that reason, not oe under such Bios 
_ homestead laws. | | 


A purchaser directly from the State or r through mesne conveyances ee 
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eon the aie will be deemed a purchaser from the Stato under ‘the ~ 


‘ee = provisions: of the amendatory. act. 


n 


BS 


Under section one of the original act a at eiience right * was granted 


. for six months from the passage of that act within which to exercise é . 


the right of homestead entry and to make the purchase of additional = : 


lands therein provided for. Under the terms of the amendatory act 
and the authority to prescribe regulations thereunder a similar privi- 


lege is extended to the class therein named, the same to date arom the e 


' passage of the amendatory act, March 1, 1899, ‘ 
- The manner of making homestead ae or purchase cides fie 

amendatory act, and the character of proof evidencing a ‘purchase | 
from the State of Texas, will be the same as that required by the 


- circular of February 15, 1897 (24 L. D., 184), but instead of stating — 
that he has not had the benefit of the homestead laws of. the United — 


States, the applicant: will only be required to state that he has not. 
- made a homestead entry of lands in Greer County pursuant: to the | 

- provisions of section one of the act of January 18, 1897. - 7 

It will also be necessary in applying to make either : a homestead 
entry or a purchase under the amendatory act, that the applicant - 
make affidavit to the fact that no adverse right to the land applied for 
. existed on March 1, 1899, the date of the amendatory act, the operation 


of the amendment being limited to ee to. was ‘no 0 adverse rights. < 


‘have attached”, 7 
The affidavit of the aopleant to the effect that no- Si vebad rights | 


| suited to the lands applied for on March 1, 1899, will be sufficient 


upon which to allow the application, if no elaim therefor had. been 
previously filed in the local office. - : 
The entry or purchase may, however, be eeutasted. by any adverse | 
claimant, provided the- adverse claim 1 18 Gmely Preecnveee: eS 
nrc vea 
Hi, A. ‘Hirromcoc,, | 7 
Seoretary Yo 


PRIVATE CLAIM—CERTIFICATE OF LOCATION: _ACT OF J ONE 3; 1858. : 
ARCHIBALD MoManvs. 


Section 2, ete of May 8, 1822, pr oviding for the confirmation of prigate claims tere 
tofore reported as entitled to such recognition, operated to confirm claims so 
reported, without respect to the limitation in the matter of acreage contained 


~ . iu the aet of March 3, 1819; and where, in the adjustment of a claim thus con- | | 


firmed, said limitation i been imposed, additional certificates of location, 
equal in amount to such aus should issue under section 3y aay of June 2, — 
1858. - ; BA ; 
: Seria Hitchoock to the Cumann es the General Land ‘Ofer - 
(W.V.D) — April. 14,1899. (0. WEP) 


oie The appeal of J ames L: Bradford, Esq. as attorney for Archibald 
: McManus, curator of the estate of Fraticis Herault, deceased, from. the 


ia decision. of your office of September ‘11, 1897, remieine to approve ¢ cer- 7 
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Ey tain eertificates of location, ieeied: to thie’ said McManus as: the ieee ee 


. representative of the said Francis ‘Herault, deceased, by the United ; : | 
States surveyor-general, at New Orleans, Louisiana, ender the third 
— gection of the act of June 2, 1858 (11 Stat., 294), in satisfaction of the -- 


-Louisiana Private land claim of the said Ee mas been a | 
considered, 
-. In 1808, the Louisiana Crier: was écded to the United States by | 
_ Drance: and April 25, 1812, Congress passed an act for ascertaining the — 
titles and claims to lands in that part of the Louisiana territory which - 
lies east of the river Mississippi and island of New Orleans and west _ 
of the river Perdido (2 Stat., 713). The act provided that the lands 
within said limits shall be laid off into two land districts, between 
_ which Pearl river shall be the boundary, and for each of which districts. 
-@ commissioner of land claims shall be appointed by the President. 
_ James O. Cosby was appointed commissioner for the district west of 
Pearl river, and pursuant to said act, he reported, June 7, 1813, as No. 
21 in register C, the claim of Francis Herault. Said ronistor C euniaine 
the claims to land in said district founded on grants said to be derived - 
from either the French, British, or Spanish governments, which in the 
opinion of the commissioner are not valid, according to the laws, usages, 
or customs, of such governments cna State Papers, Vol. 3, p. 58, 
Gales. and Seaton’s Hdition). 

Congress next passed the act of March 3, 1819 (3 Stat., 528), by which 
certain claims, reported by the commissioners under the act of 1812, are .. 
recognized as valid and complete titles; other clainis, though aie 
_ plete, are confirmed; and grants are made as donations to a certain 
class of actual settlers not having any written evidence of claim. But 
no provision was made for validating the claims embraced in register C. 

March 17, 1820, Messrs. Cosby and Skipwith, register and receiver of 
the district west of Pearl river, Louisiana, acting as commissioners 
under the act of 1812, presented Herault’s claim for confirmation, as 
No. 1 of register E, which contains “renewed claims” “founded on 
complete and incomplete titles derived either from the British or Spanish 
governments, which in the opinion” of the register and receiver ought 
to be confirmed by the government of the United States. - 

The claim is reported in said register E. as founded on a Spanish - 
- patent, dated October 3, 1806; quantity of land claimed 2000 arpents; 

situated in East Baton Rouge; grant made by Morales, the Spanish 
- intendant; surveyed June 8, 1806, by Dupin; ’ inhabitation and cultiva-— | 


tion from 1807 to 1813. 


The register and receiver, in ‘ecommending: the claims in register | ae 
. for confirmation by Congress, state that in their estimation, the claims — - 
contained in register H ought to be confirmed under the pr ovisions and 
limitations of the law of the 3d of March, 1819. (Am. State Papers, 


Vol. 3, p. 441.) 


In Cosby’ S report, ander da gener al Giana: itis stated that the land 


% % was sold to Herault at 25 cents ber ues 
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Bunssaueat to the report of Messrs. Cosby and ‘Skipwith, Congress | 
passed the act of May 8, 1822 (3 Stat., 707), entitled “An act supple- 
mentary to the several acts for adjusting the claims to land, and 
- establishing land offices, in the districts east of the island or New 
~ Orleans. : | | | 
"By the second section. of said act, it is provided 


r 


That all the claims repor ted as aforesaid, and contained in the several reports of . 
the said registers and receivers, founded on or ders of survey, requettes, permission 


to settle, or other written evidences of claims, derived from the Spanish authorities, | - 


which onght, in the opinion of the registers and receivers, to be confirmed, shall be °- 
confirmed in the same manner as-if the title had been completed: Provided, That the 
‘confirmation of all the said claims provided for by this act, shall amount only to a 
relinquishment for ever, on the part of the United pe uauee of any claim whatever . to. 
the tract of land so confirmed or granted, . - 

There can be no doubt that Herault’s claim was sonirnicd, ie saa | 
act, and the only question is, was.it confirmed without. limitation 2 
Your office, following the interpretation of said section 2 adopted by 
your predecessor in the case of Antonio Grass, decided October 19 
1880 (which decision was affirmed by the Department October 17, 1883, 
solely upon the technical ground that the claim was res judicata), held. | 
_ that “the case of Francis Herault is controlled by the subsisting deci- 
sion in that of Antonio Grass tad that “it must be held that the first: 
‘mentioned claim has been fully satisfied by location in place, for the 
quantity of 1,283.04 acres;” and therefore overruled the action of the 
surveyor- -general and held his certificates of location for cancellation. 

The surveyor-general, in his report of December 14, 1896, transmit- 
ting the application of McManus and oe certificates of location, as 
| quoted in your office decision, states that: . | 

It appears that. under cer tificate No. 30 issued on June 23rd, 1823, an order of sur-— 
vey was issued in favor of this claim by the register and receiver on June 28th, 1823, 


The said order requiring that the said claim be surveyed in strict Sonfornity with © 
the survey made by R. ‘Dupin, on June 8, 1806, This survey embraced an area of 


_. 2000 superficial arpeuts. 


I transmit herewith a certified copy of a copy of the aleve stated order of sury ey 
duly cértified by Amos Kent, register of the U. 8: Land Office, on December 24, 
1852; also a copy of the certified copy by the said register on the same day of the 
- plat recorded in his office book C, No. 3, page 348, in support of the said claim of 
Francis Herault. 

T also find the original certificate of confirmation No. 80 issued June 23, 1823 (copy 
herewith), in favor ‘of this claim. This certificate was originally for two thousand 3 
arpents, but appears to have been corrected to twelve hundred and eighty acres. 

This correction, I suppose, was made after receipt of Commissioner’s letter to the 
register and receiver dated August 13, 1823, in' which the Commissioner seems to be 
of the opinion that the said claim of Francis Herault is not entitled to confirmation 
- for more than 1280 acres (Laws, Instructions and Opinions, 2-717-720). : 

_ The records of this office further disclose that the said claim of. Herault was sur- 

veyed and located in T.68., R.1E, , Greensburg district, La., and therein designated | 

as section 50, containing 1283, 04 aeréa: (See map approved I une 29, 1858.) . 

I am of opinion that the said claim is valid in its entirety as. ere ig the 
| plat of survey by Dupin, and entitled to be recog nized accor rding to its established : 
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bonndasios as per. one survey Sain a 2000 crusts ane the ee . 


of. 1701. 40 superficial acres, and that. therefore the said claim stands confirmed. by. ? _ 
the aforementioned act of May 8, 1822, for the amount of 2000 arpents equal to. 


1701.40-acres, and having heen as before stated. surveyed. and located for 1283. 04. 
acres, there remains a deficiency of 418.36 acres yet unlocated aud due said claim; etc. 

It is true, that the register and receiver in their report of March li, 
1820, state that, “in their estimation,” the claims contained in register. - 
E ought. to bé confirmed under the provisions and limitations of the 
law of March 3, 1819, butit can not be presumed that Congress adopted 


their opinion, in the face of the fact that by the act of May 8, 1822, said 


glass is confirmed absolutely and unconditionally, without any limita- 
tion as to quantity, subject only to the proviso: 
That the confirmation of all the said claims provided for} py this act, shall amount 


only toa relinquishment for ever, on the part of the. United States, of any claim — 
whatever to the tract of land so confirmed or granted. : | 


The second section of the act of 1819 contained a proviso: 
< ‘That such grant aS a donation shall not be made to any one person for more than : 
1280 acres; which confirmation of the said incomplete titles and grants of donation, - 
hereby provided to be male, shall amount only to a relinguishment. for ever, on the 


| -part of the U nited mates, of any claim mDaeyer to the tract of land so confirmed . | 
or granted. 7 | | 3 fags 


ee 


—. While a proviso is ound 3 in the second section of the ae of 1922 that 
_ the confirmation of the claims provided for by that act, shall amount 
only to a relinquishment. by the United States, of any claim to the 
tract of land confirmed or granted, there is no limitation as to quantity, 
and there seems to be no ground for importing into the. later act the 
proviso-as to quantity contained i in the earlier act. | : 
While it is thus true that statutes relating to. the same subj ect are , to be constr ued © 
. together, this rule does not go to the extent of controlling the language of subse-_ 
quent statutes by any supposed policy of. previous statutes, where such language 
requires such policy to be disregarded. Where the last statute is complete in itself, 


and intended to prescribe the only rule to be observed, it will not. be modified by the. 
. displaced legislation, as laws in part materia, Sutherland on Statutes, Sec, 286. - 


The doctrine that statutes in part materia are to be taken together i is 
a rule of construction, resorted to in cases of doubt, and is never 
applicable when the statute is plain and unambiguous. State v.- 
Cram, 16 Wis., 343, 347, The rule a part materia does not. go to the 
extent of controlling the language of subsequent statutes by the sup- 
posed policy of previous ones. Goodrich v. Russell, 42.N. ¥., 177,184. 

The concluding part of the third section of the act of J une 2, 1858, 
under which this application is made, provides: i 


That in all cases of confirmation by this act, or where any private iad siti has 
been confirmed by Congress, and the ‘same, in whole ov in part, has not been located 


or satistied, either for want of a specific location prior to such confirmation, or for — 
- any reason whatsoever, other than a discovery of fraud in such claim subsequent. to 


' such confirmation, it shall be the duty of the surveyor general of the district. in 


which such claim was situated, upon satisfactory proof that such claim: has been so 


confirmed, and that the same; in a? or in pant, remains unsatisfied, toi issue a the. 7 
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7 Meitiank, or his peal representatives, a _ certificate of location for a panntiby of land 7 
equal to. that so- confirmed ‘and unsatisfied; which certificate may be located upon - 
any of the public lands of the United States subject to sale at private entry, at a 
price not exceeding one dollar and twenty- five cents per acre: Prov eae; That such — 
location shall conform to legal divisions and subdivisions, : 


As it appears that there remains a deficiency of 418,36 acres s yet unlo- 


cated and due ‘on this claim, and as a duly certified copy of the record =~ | 


of the proceedings in the matter of the succession of Francis Herault 
filed in the case shows the necessary facts to confer jurisdiction. under — 
the Louisiana law, and that Archibald McManus was appointed by the — 
- - 22d district court for the parish of Plaquemines, Louisiana, to manage ~ 
this succession and complied with the law-as to notice, bond, oath, 
~ inventory and appraisement of effects, the decision appealed fron is 
reversed, and the case is remanded to your office for such farther pro- 
_ Coedings as aay be necessary and proper in consonance with this 
decision, | ee 


PRACTICE-NOTICE-SERVICE BY PUBLICATION. 


_CLAFLIN v. ‘THOMPSON. : A 


Where a proper affidavit as tha basis for service of ‘notice by qubuenon is - or 

- nished, and the order therefor duly made, but the service thereunder is defective, | 

ve and new notice is required, a further showane® as a basis for Publication is od 
| “necessary. a - hh ee : : a 

Secretar y Hitchcock to the Commissioner of the General Land Office, April | 

(W.V.D) 41899, (WM) 


On the 18th day of October, 1893, J ohn A. ‘Thompson made home: 
stead entry for the N. 4 of the NW. 4 of Sec. § 8, qT. ‘dd ao R, 63 Ww. 
Fargo, North Dakota, land district. 

On September 20, 1897, Ellen Claflin filed an ‘affidavit of sain | 
against. said entry, alleging. that. the entryman had failed to comply - 
' with the requirements of the homestead law in the matters of estab- | 
- lishing residence upon the tract and the improvement and cultivation 
thereof. At the same time contestant filed an affidavit for publication a 
of notice to the entryman, upon which notice was published. (eo 
~The entryman made default. The contestant appeared and submitted 
| euticnes upon which the local officers recommended the cancellation. 
of the entry and sent notice of this decision by registered letter to 
_ Jamestown, North Dakota, the entryman’s address as given in ‘the 
_ record, and said letter was returned unclaimed. , 


The record and. papers were transmitted to. your office, and: oil ‘hie a 


29th day of ape, 1898, the same was examined and. it was found | 
| that: | . . 
i copy of contest notice should have been aaleas to the ste an at his address as 


_of record, as there is nothing in the recor to show that he had changed his address. 
; See e Popp Oe aes - L. D. , 350. | 
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Because a copy. of Ganitest adtice s was ae eae mailed Re a ontt ymian, dala 


case is hereby remanded and the record returned. You are. directed to notify the ot 


plaintiff that she will be allowed thirty days to. apply for notice and proceed anew 
in strict compliance with the rules of Emenee, and if she fails to take seulen: her 
contest will be dismissed. 7 rr: | 


On June 2, 1898, new notice was auld for atid it was aesaedl a : 


published i in a newspaper and posted as required by the law and regu- © : : 
lations, but there was no new affidavit or other evidence presented show: » 


ing that diligence had been. used and that personal service could not 
be made upon the entryman; the. only affidavit of diligence and search 


for the entryman furnished as a basis for service of. notice by ube oa 


tion was filed on September 20, 1897. 7 | 
The entryman did not appear, and the local officers again fone in 
| ‘favor of the contestant and recommended the. cancellation of Thomp- 
-son’s entry. : | 
The record was transmitted to your office, and on October 31, 1898,. 
your office held that said affidavit for publication, filed September 20, 
1897, was not sufficient basis for publishing notice ou nS une 2, ee, and | 
that: | | 
In order to justify service by publication, the impoeaibility of personal service 7 


must. be shown to have existed so recently before the order to serve by publication, 
as to warrant the presumption of the existence of such status when the publication 


is made, — 


A new affidavit as a basis for: soilicatinn shoal a have been filed. - 

. The record was thereupon remanded with directions to allow the. con- 
testant thirty days to apply for notice. and proceed a anew in strict com: 
pliance with the rules of practice, | a 

The contestant appeals, and with her appeal. sabintts an affidavit, | 
made on December 10, 1898, by Ernest Claflin, showing that he had 
made search and inquiry for the entryman for the purpose of making | 
a personal service of notice of the contest. upon him, and farther stating: 


. That said contestee was not in said State or a resident of said State atthe time — 
the contest herein was initiated or at any. time since the initiation of said contest; 
| that personal service caunot now be made within this State, and that there has paen 
no time since the initiation of the said coment when persona service could be made . 
in said case. : 


_ Appellant asks that this affidavit be ion and the case considered se | 
on the merits and. decided i in her favor, 


In the appeal error is alleged in the action of your office holding that — 


a new affidavit of diligence as a basis for publication should have been 
| filed before new notice was obtained from the local office. hs | 
In this case a proper basis, by affidavit, was laid, originally, - for 
service of notice by publication, whereby the district officers acquired — 
jurisdiction to proceed in the case. There was an irregularity in the | 
_ Service of this notice, in failing to send a copy of the same by registered. 7 
mail to the entryman at his address of record. ‘Because of this omis- 
sion your office Propeny remanded the case with instructions to notify 
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| “plaintitft that she will be allowed ‘thirty days within which cc to apply 7 
for notice and proceed anew,” ete. : | 

_ The failure to send copy of notice by registered letter, as pr escribed, 
was an irregularity in the service thereof but did not destroy the juris- 
diction which had been theretofore acquired by the land officers to issue 
notice by publication in the case. Being an irregularity, it could be 
cured by proper service, as directed, which was subsequently: made. 
This seems to have been the view of your office when, on April 29, 1898, 
the case was remanded, with direction to give plaintiff thirty days in 
which to apply “for notice” and to proceed thenceforth anew. She did 
so apply and proceeded thereafter regularly in accordance with the 
rules; and it would be a hardship to again remand the case after she 
has complied with the instructions of your office. 
| But independently of your instructions, it was not necessary, ‘under | 

the circumstances, that a new affidavit showing basis for notice by - 
- publication, should have been required in-this case, as such showing 
had already been made and accepted by the district officers. 

‘In this respect the case under consideration differs from all the cited 
cases, in which no proper basis for service, by publication, had. been 
originally laid, but was attempted to be done by affidavits subsequently 
filed. As said affidavit is a pre-requisite to an order directing service 
by publication, it has been properly h held that the omission could not 
be subsequently cured. But in this case no such question is presented, | 
as the jurisdictional foundation had been laid by the filing of the pre- 
requisite affidavit. | 

It is to be observed that the entryman is not here, nor any one. for 
him, complaining that the service in the case was not proper;.and an 
affidavit filed by the contestant shows that the same conditions existed. 
at the time of the second hearing as when the ones) application for 
contest was filed. | 
Entertaining these views the decision of your office i is reversed, and 

the papers in the case are returued, with directions to proceed to a 
| adjudicate the case upon bie record thereof - 


RAILROAD. GRANT—INDEMNITY SELECTION—RESERVATION. 
SOUTHERN PaAcrFic R. BR. Co. 


Until the approval of a railroad indemnity selection no rights are secured thereunder 
that can be asserted against the government; and the creation of a forest reser- 
vation under authority of the act of March 3, 1891, prior to the approval of a 
selection embraced within the limits of said reservation, is such a disposition of | 

‘the land as to defeat the selection thereof, even though the tract was ounce 
: thereto when selected by the company. 
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7 The, words ‘entry? ands - fling” ne in the csiasinaation of February 14, 1893, 
e establishing the Sierra forest reserve, to describe lands excepted from such pesee 
vation, must be taken in.their proper technical meaning, and as applicable only’. 


| te record claims made under the general land laws, and. not including ¢ a zeroed | 
Bears indemnity sélection. | : : | 


Secretara y Hiteheock to the ‘Commissioner of the Genera Land Office, a, 


: we V.D). April 14,1899. LB.) 


ee “The tract | in : Gontoreney. to wit: the 2 NW of. the N Loft Sec. 29, : : 
1. 25.8. R. 31 E., M. D. M. , Visalia, California, is within. the indem:: 


nity limits of the ‘stant to ine Southern Pacific Railroad Company, and . 7 


is also included within the limits of the Sierra forest reserve estab: : 


lished by proclamation of the President February 14, 1893. 


This tract is embraced in list No..78 of indemnity selections made 


ie the: Southern Pacific Railroad Company and approved by the local... 


officers April 22, 1897. It was held for cancellation by decision. of; your. | 
office of May te 1897, for the reason that said tract at the date of 
selection was ieluded within the limits of a public forest reservation. 
made under the 24th section of the act of March 3, 1891 (26 Stat. pa 

and was therefore not subject to selection. 

. The railroad company appealed from said decision sileeing error in. | 
holding that the proclamation intends to bar the company of: its right 
to select indemnity lands within said limits, and in assuming that. the 
proclamation reserved all lands that fell within the designated bound- 
aries. It also contends that its right was initiated by selection made 
prior to the establishment of the reservation, and in support of this 
contention alleges that: 

The said company, on December 5, 1885, applied. to select this tract, with other 
lands, which were clear to the company, in indemnity list No. 28, and offered to pay 
the selecting fees, but the register and receiver refused to approve said list because - 
the company had not filed lists of “‘lost” lands covering previous selections. The com- 
pany appealed, and the Commissioner, November 4, 1891, returned said list to the 
local officers with direction for re-examination and certification of clear tracts. 
. Thereupon the company presented list 56, which inclided said tract, and said list’ 
was approved by the register and receiver May 10, 1892. 

On the return by the Secretary to the Commissioner of clear list No. 24, the Com- 


missioner, August 14, 1895, canceled the company’s selection of said NW. + NW. 4 of | 
section 29, because of the expired D. 8. No. 9028 of John Gann, filed. July 21, 1887, 


| , alleging settlement. August 21, 1887, which filing and settlement were subsequent to 
. the company’s application of December 5, 1885. Said D. 8. 9028 was, however, can- 


- celed November 14, 1896. Said filing, therefore, being: subsequent to the application me 
of the company, was erroneously allowed to go of record. . ; 
After this cancellation of the company’s selection per list of 1892 , the company; to” 
preserve its. supposed, right, filed its list No. 78, on April 22, 1897. 
- Jé is immaterial for the purpose of this decision whether or not the 2 
company made application to select this tract prior to the establish- 
ment of the reservation. It. may be conceded that the tract was 
embraced in a list. of indemnity selections pending at that time and 
that it was then ea eee to eee. But the: mere fact. that a claim 
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had been So ‘initiated: at the time the reservation + was acvablished ae 


| 7 ferred . no such. right upon the company as to withdraw the land | from 


the control of. the government or to affect its power of disposal. All 
that could have been acquired by such proceedings was merely .the 
inchoate right to have its selection approved which, under depart- 
mental rulings, it- could have asserted against all others, claiming 
adversely thereto under any right. subsequently: initiated, but it con- 
ferred no right as against the government. “Until the selections were 
- approved there were no selections in fact, only preliminary proceed- 
ings taken for that purpose.” (Wisconsin Central BR. B. Co. v. Price, 
133 U. S., 496-512.) The promise of the government to give the com: 
pany indemnity lands in lieu of lands lost within the granted limits 
“passed no title, and until it was executed: created no legal interest 
- which could be enforced in the courts.” (Ibid., 512.) There are no ~ 
— selections in fact until after approval, and until a selection is made the. 


title reniains in the government “subject to its disposal at its pleas- _ 


ure.” (Kansas Poe RB. R, Co, %, saevenison Railroad Co., 112 0. Py 
414-421, - 7 
The selection of the tract in ee not ee been ey 


at the date of the proclamation, the preliminary proceedings taken by i 
the company conferred no right upon it that could be asserted against 


the government, and the creation of the reservation under the author: 
ity. conferred by the 24th section of the act of March 3, 1891, was such 
a8 disposition. of the land as to defeat the selection even though the 
tract was subject to selection ab the time.the preliminary proceedings 
were taken, unless: it was nesses from the operuen of the peer 
- lamation. | 
The proclamation ‘creating this reservation. contained the asnal 
clause: | a a | 
Excepting from the fsb: and effect of this proclamation: all lands which may 


have been, prior to the date hereof, embraced in any legal entry or covered by any - | 
lawful filing duly of record in the proper “United States Land Office, or upon which 


any valid settlement has been made pursuant to law, and the statutory period within, 


which to make entry or filing of record has not expired; and all mining claims duly’ 


located and held according to the laws of the United euahes: and. the rules and | | 


regulatious not in conflict therewith. 


The words “entry” and “filing” are sen terms having a well | 
defined meaning, and employed in the various acts pertaining to the 
disposal of the public domain, to indicate the act by which an indli- 
vidual acquires an inceptive right to a portion of the public lands 
under the general land laws. (Choteau ”, Pope, 12 Wheaton, 586.) 
These words must. therefore be considered as having been used in the 


| proclamation with reference to their proper technical meaning, unless 


it is apparent that it was intended to give them a broader signification. | 
and to embrace every proceeding i in the local office taken by a person 
or corporation seeking to acquire a a of the Boas lands. Unless 
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_. there is. something in the context to indicate that the meaning of iliode | 
terms was to be so extended as to include every assertion of a claim to. 
- publie lands under special acts, made in writing and filed in the local 


office, they must be given their technical. meaning and be held to 
ue only entries or filings s made under the general land laws. 


| From a view of the context we not only fail to find any expression = 


anmicntne an intention to extend: their meaning beyond the well 
defined and accepted signification of those terms as they are used in. 
the public land laws, but on the contrary the purpose to confine it to. 
claims initiated under the general laws is made. manifest by the suc: 
ceeding clause, which is as follows: 


Provided that this exception shall not continue to saps to. any particular’ tract 


. of land unless the entryman, settler or claimant continues to comply with the law - 


under which the entry, filing, settlement or location was made. 


The requirement that the. entryman, settler, or claimant shall eon- | a 


tinue to comply with the law. under which the claim was initiated, as a 
condition to the continuance of the exception, plainly indicates that 
the only lands that were excepted from the force and effect of the 
proclamation, are those as to which claims had been Initiated at 
the date of the proclamation, pursuant to law under some one of the 
general land laws, and that these were the laws that had to be-com- 
plied with. 

Furthermore, the proclamation being general in its terms, setting 
aside and reserving for publie uses all lauds within the designated 
boundaries, must operate upon all lands within said boundaries’ sub- 
ject to disposal and control by the government. unless specially 
excepted therefrom. The exception or proviso takes no case out. of the 
operation of the proclamation that does not clearly fall within the 
terms of such exception or proviso. 

The decision of your office holding said selections for cancellation is: 
RPEROLOLD affirmed. 7 


EXCHANGE OF LANDS UNDER THE ACT OF JUNE 45 1897. 
Es HYDE ED AL. (ON REVIEW). 


Where an exchange of land 3 is souEhe under the act of June 4, 1897, the relinguish- - 
- ment and selection can be made only by the claimant or owner ok ce ae 
within the limits of the forest reservation. . 
Unsurveyed as well as elias land, which i 18 vacant and « open to settlement may 
be selected under said. act. 1 
The words “ tract covered . aie: a patent,” ” as used in said act, embrace aud 
include a tract to which ihe full legal title has passed out of the government ¢ and 
beyond the control of the land cepervnent by any means which is the full legal 
equivalent of a patent. | 
Before a selection under said act cau ‘be approved, the United States must ie rein 


vested with all the right — 1 title to the. tract relinquished, with which it had = 


previously par oe, ‘ 
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The sepavinianeal decision herein of Septeniber 28, 1898, 27 L. D,, 477, recalled and. 
- vacated. 


Seovetin "y Hitcheock to the Commissioner ef the General Land Ofiice, 


- (WWD) April 14, 1899, (EL B., Jr.) 


The act of Jue. 4, 1897 i eee 11-36), contains the following» 
provision:  — . 


- That in cases in which a fai covered by an siipoviaeied bona fide lain or by a 
patent is included within the limits of a public forest reservation, the settler or 
owner thereof may, if he desires to do so, relinquish the tract to the government, 
and may select in lieu thereof a tr act of vacant land open to settlement not exceed- 
ing in area the tract covered by his claim or patent; and no charge shall be made in 
such cases for making the entry of record. or issuing the patent to cover the tract. 


- selected; Provided further, That in cases of unperfected claims the requirements of | 


the laws respecting settlement, residence, improvements, and so forth, are complied 
with on the new claims, credit being aslo Ou for the time spent on the relinquished 
‘claims. 


~ December 16, 1897, Joseph William Belden ipaectaeett from the State 
of California the N, of the NE. 4 of Sec. 16,T.138., RB, 31 H., M. D. M., 
Marysville, California, land district. The tract described is within the 


limits of the Sierra forest reservation, established by executive order. _ 


_of February 14, 1893 (27 Stat., 1059). As part of a sixteenth section - 
of public land full title to the aiid tract passed from the United States 
to the State of California, under its grant of school lands (10 Stat., 
246), upon survey of the land in 1884, December 17, 1897, Belden exe- 
cuted a deed of relinquishment and quit-claim of the tract to the _ 
- United States, his intention being, as expressed in the deed, “to select 
in lieu thereof a tract of vacant land open to settlement, in accordance ; 
with the privilege granted in such cases” by the said act of 1897. 
_ This deed was not delivered to or accepted by any officer of the United 
| States, but was handed by Belden to Frederic A. Hyde, together with — 
an instrament in writing, executed by Belden, reciting the making of - 
the deed of relinquishment and quitclaim and purporting to ‘sell, 
assign, and transfer” to Hyde “the right conferred upon me (Belden) 
by said act of Congress, under the deed of relinquishment aforesaid, 
to select eighty acres of vacant land open to_ settlement,” and to 
authorize Hyde to select the land in his own name and receive patent | 
_ therefor, It is not claimed that the tract within the once reservation - 
Was ever conveyed by Belden to Hyde. 

‘December 24, 1897, Hyde, as assignee of Belden, filed an applleadan 
under the said act to select, in lieu of the tract within the forest reser- 
- vation an unsurveyed island in the Sacramento River, said to contain | 
, seventy- seven acres. This application was accompanied by Belden’s © 
deed of relinquishment : and quitclaim to the United States, and by his © 


purported assignment to Hyde. Your office rejected Hyde’s applica- ee 


tion May 31, 1898, on the ground that assignment ofthe right to select 


— liew land is not reebeaized by the said act; June 13, 1898, Hyde, as — 


i i ae for Belden, pESser eed the application of the later under the 
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a said ee to paelect the : same s anbiiivayed: ‘ian in tien of tie tract ein a 
the forest reservation. With this application was @ letter from Belden 
- to the local officers referring to the decision of your office of May 31,- 


1898, upon the application of Hyde, and stating that such: applicatic on 


Was made by his (Belden’s) direction and for his benefit, and request- 
ing. that if Hyde’s application should. be finally rejected his (Belden’s) | 
application might be filed instead thereof. A letter to. the register 
from Hyde, as attorney of Belden, also accompanied the application. of 
Belden, and cneree referring to the said decision of eye 31, 1898, it is | 
stated : » a | , 
An appeal from the said decdion will be taken, ub neenenile: . provelit the 
initiation of an adverse claim, I present herewith the application of J. W. Belden. 
himself, for the said island, with a statement from him. to the effect that: the original 
_ application was made by his direction. and for his benefit, and, as the same has been _ 
- rejected, he now presents the application inhisownname. By, Pee st Eee 


The papers on file in the first application are sufficient to show the ont of Belden ts 


to make the proposed location. As his attorney ‘I respectfully request. ‘that this 
application may be noted upon the records; that you will transmit the'same to the | 


— Honorable Commissioner, aud that the same be acid subject to a determination of — 


7 the validity of the original location. 


June 29, 1898, Hyde appealed. from ‘the decision of your office. The 2 


| ve teiaetaite considering the case as upon the application of Belden, 
held, September 28, 1898 (27. L.D. , 472), that the same should. be rejected, . 
_ for the reason that the land selected was unsurveyed, aud upon that 


| ground alone affirmed the action of your office. A motion by Hyde for - 


—.. review brings the case again before the Department. It is contended 
in the motion that the provision of the act of 1897, above quoted, : oe, 
~ authorizes the selection of unsurveyed land i in lieu of the tract within a 

the limits of the forest reservation. oa 
ewe ee ‘Before considering this contention of the motion; the purported | 
: 1 assignment by Belden to Hyde should receive some attention. ~The 

| provision of the statute under which this ease arises clearly | contem- 

| plates an exchange of lands, The parties to the exchange are the 


j ; anpertected bona fide: claim” within: ‘the limits of a forest reservation 
provision until there is filed a relinquishment of the tract covered by 


a | the unperfected bone fide claim or patent and a selection by the claim- 
- ant or owner. of the land in lieu thereof. The officers of the land 


United States, on the one hand, and on the other a holder of “an —_ 


or an owner “ by patent” of land so situated. A case is not properly — 
LU pratentea for the favorable action of the land department under said 


- | department are not authorized to accept, consider or pass upon arelin- 


= 7 quishment of the tract within the limits of a forest 1 reservation, except 
_..in connection with a proffered or tendered selection of other lands. in — 


~ Tiew thereof. Delivery and acceptance of the. relinquishment are nec- ~ 


ar essary to give it any effect, and until this is done there is no tight to 
| lieu land and hence no right to assign. Hyde had no title to the tract 
a | _ described by Belden’s deed, had nothing to relinquish, and had noright 
or selection. His "application can not ther cto be recognized, Con- a 
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/ sidered as his application alone, it should have been rejected. Inass 


much, however, as both Hyde and Belden now aver that such applica- 


tion was made by the direction of the latter and for his benefit, and — 


since, furthermore, the relinquishment and selection have been pre- 


| sented by Belden himself, as owner of the tract, the case will be con- 


sidered as if upon the application of Belden from the beginning. _ 
Proceeding now to consider the contention of the motion for review, 
it is: to be observed that the words “surveyed” or ‘‘unsurveyed ” do 
not any where appear in the provision of: the statute hereinbefore set out, 
nor is there any language therein which indicates an intention to limit 
the selection of lieu land under the said provision to surveyed lands. 
The only limitation as to kind or condition of the lands subject to lieu © 


‘selection thereunder is contained in the words “ vacant land open to 
settlement.” This language is so clear and explicit as to leave no room 


for construction. “Vacant land open to settlement” is any public land | 
to which rights may be initiated by settlement, under. existing. laws. 


-Unsurveyed, as well as surveyed, lands for many years past have been — 


and still continue to be open to settlement. It was entirely competent 
for Congress to limit such selections to surveyed lands, or to-extend- 
them to both surveyed and unsurveyed lands, and the words “ vacant 
land open. to settlement” including as they do unsurveyed as well as 


- Surveyed lands, must be given their proper legal effect. It follows that 
lieu selections, under the said provision, are not confined to surveyed 


lands, but may also be made of unsurveyed lands. - 
_, The tract which may be relinquished to the government, in exchange | 


| for other land of equal area, must, in addition to being included within 
the limits of a public forest reservation, be also “covered by an unper- 
_ fected bona fide claim or by a patent.” Here are indicated two distinct 
degrees of right or title to land: First—an inchoate, inceptive or equi- 


table right or title susceptible of perfection by compliance with law, 


and, second—full legal or fee simple title, the holders or possessors of 
which are spoken of respectively as “settler” and “owner.” The — 
tract which Belden has offered to the government in exchange is 


“covered” not “by patent,” in the literal meaning of the term, but by 


‘direct grant from the United States to the State of California, by. 


means of an act of Congress, as already stated. In Michigan Land 


and Lumber Co. v. Rust (168 U. S., 589, 592) it is said: 


. Generally speaking, while the legal idle remains in the United States, the pant 
is-in process of administration and the land is subject to the jurisdiction of the land 
department of the Government. It is true a patent is not always necessary for the ~ 
transfer of the legal title. Sometimes an act of Congress will pass the fee. Strother © 
v. Lucas, 12 Pet., 410, 454; Grignuon’s Lessee v. Astor, 2 How., 319; Chontean v. Eck- 


hart, 2 How., 344, 372; Glasgow v. Hortiz, 1 Black, 595; Langdeau v. Hanes, 21 Wall, 


5215 Ryan v. Carter 93 U.S.,78. Sometimes a sertifieation of a list of lands to the ; 
grantee i is declared to be ener ative to transfer such title, Rev. Stat. Sec. 2449; Frasher | 


UM O’Connor, 115 U.8., 102 ; but wherever the granting act specifically provided for 


the issue of a patent, then the rule is that the legal title remains in the ¢ government 


- until the issue of the patent, Bagnell v. Broderick, 13 Pet., 436, 450; sind: while so 
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- remaining the grant i is in process of { administration,» and the o juriediotion of the land a 


. department is not lost. 7 : 
_ Here the act of Con gress. passed the fee ind therefore made no pro- | 
vision for the issue of a patent. Title by such means is the simplest 
and highest known to our laws, and is beyond question the full equiva- 
lent of title by patent, which is the deed or instrument by which the 
executive, in pursuance of law, conveys the title to public lands. © 

The question then presented in this connection is, whether the term 
“patent,” as used in said provision, should be taken in its literal 
signification only, or should be constrtted to have been used in the. 
broader, general sense to denote a tract to which the full legal title, 
- however granted or conveyed, has passed out of the government and 
beyond the control of the land department, in contradistinction to the 
other and lower degree of right or title indicated by the words ‘“unper- — 
fected bona. fide claim.” The Department is constrained to so construe 


it, in order to give effect to the evident purpose of Congress in the _ 7 
premises, as gathered from this and kindred legislation, _ 


- . The first general legislation providing for the establishment of for est i. 
reservations, and the only general legislation on that subject prior to- | 


ieee the act of 1897, supra, is contained in section 24 of the act of Mareh 3; a 


- 1891 (26. Stat., 1095, 1103), which reads: 


That the President of the United States may, from time to time, set pat and 
reserve, in any State or Territory having public land bearing forests, in any part of 
_ the public lands wholly or in part covered with timber or undergrowth, whether of 

commercial value or not, as public reservations, and the President shall, by public: 
proclamation , declare the establishment of such reservations and the li colts: thereof. 

By virtue of the authority. thus conferred, numerous forest reserva- 
tions, including the Sierra forest reservation, were established | in 
various States and Territories, by executive orders, prior ‘to the act of 
1897, By the establishment of these reservations many Claimants and | 


owners of lands within the reservation. boundaries were placed ina | — 
state of greater or less isolation from market and business centers, and 


from church, school, and social advantages, and the value of their. 
property for residence and other purposes was thereby impaired. The 
withdrawal from settlement and other disposition of the surrounding 
public lands precluded such persons from. obtaining the advantages 
consequent upon the continuing and increasing settlement which was 
anticipated when their claims were initiated or their title acquired. -In 
consequence they were clamorous for relief from Congress, Strenuous 
efforts were made to have the more recent reservations revoked in toto. 
Instead, Congress granted the measure of relief contained | in the act 
| of 1897. : : | 
The various provisions of that-act, relating to lands within. the limits 
of forest reservations, and additional to that hereinbefore set out, need: 


7 7 not be recited. Under these provisions the general integrity . of the» ae 


reservations has been maintained, and rules and regulations have been — 
os and. promalgated by vir tue - Panton vested in the See. ee Pe 
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retary. of, the Interior to. insure the objects for ich the reservations 
are created; which are to protect and improve the forests thereon for. 
the purpose of securing a permanent supply of timber for the people 
and insuring conditions favorable to continuous water flow. (Rulés and 
Regulations, June 30,1897, 24 L. D., 589). It is obvious that the 
- accomplishment of these objects would be subserved and promoted by: 

exclusive governmental ownership and coutrol of the lands within the 
reservation boundaries. The extinguishment of the claims, ownership 
and control of other parties in and over the lands, of the class. or 


classes intended to be reserved, is very desirable on the part of the | | 


government, and where this can be done agreeably to the wishes of. 
such parties under a reasonable construction of the above provision for. © 
au exchange of lands, it is believed to be the duty of the land depart- — 
ment to place such construction upon the aN and thus promote the 
best interests of all concerned. | | 

The provision in question is remedial 1 in eharacter, and outa there- 
fore be so construed as to advanced the remedy and compass the objects 
sought. In Endlich on Interpretation of Statutes, section 103, itis said: | 

It is said to be the duty of the judge to make such construction of a statute as. 
shall suppress the mischief and advance the remedy; and the widest operation is. 
therefore to be given to the cuactment, so long as it does not go beyond its real object 
and scope. When, for instance, the language, in its usual meaning, falls short of the — 
whole object of the legislature, a more extended meaning may be attributed to it, if 
fairly susceptible of it. The scope of the act being ascertained, the words are to be 
construed as including every case clearly within that object, if they can do so by any 
reasonable construction, although they point primar uy to another or a more limited 
class of cases. 
And see also, to the same effect, Sutherland on Statutory Ganetciction, 
-section-410; Potter’s Dwarris on Statutes and. Constructions, p. 231; 
and Sedgwick on Construction of Statutory and Constitutional Law, 
p. 309. The doctrine declared by these writers upon interpretation and 
construction is abundantly supported by citations from tthe decisions of 
the courts. | : 

A case seemingly in, point, in which the word “patent” as used in cér- 
tain acts of Congress was regarded by the Supreme Court as embracing 
title by certification also, is that of United States x Winona and St. 
Peter Railroad Company (165 U.S., 463). “The United States sued in 
that case for the forfeiture of ands alleged. to have been wrongtully 
certified to the State of Minnesota for the benefit of the railroad com- — 
pany, and asked the cancellation. of the certification and restoration of 
the lands to the public domain.. In commenting upon the limitations 
in the acts of March 3, 1891 (26 Stat., 1095, 1099), and Mareh 2, 1896. 
(29 Stat. , 42), upon the eee of suits to vacate and annul patents ‘i 
to public lands, the court said: | | , 

It is true that these appellees cannot avail themselves of these inuttations because 
this suit was commenced before the expiration of the time prescribed, and we on] y 
refer to them as showing the purpose of Congress to uphold titles arising under cer- 


tification or. patent by providing that: after a certain time the porerninen the: 
grantor therein, should not be heard to question mer | 


127 81—voL 28 1 
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ms And again, after quotin g ‘the provision in the nee of 1396 that, : 
~~ no patent to any lands held. by. a bona fide purchaser shall be vacated or annulled, Ay os 


but the right and title of such purchaser is s hereby confirmed, 


* : the court further said: 


We are of the opinion that ees aiaueae ate the ‘sentence: We ace juoted. us 
fr om the act of 1896 to confirm the title which in this case passed by certification to as, 


the State. It not only declares that no patents to any lands held by a bona fide pur- 


chaser shall be vacated or annulled, but it confirms the right and title of such pur- | 
. chasers. Given a bona fide purchaser, bis right and .title is confirmed, and 1 no suit | 

~- gan be maintained at the instauce of the government to disturb it. _ 

And so in that case, the. court’ held that the statutory fnhibition _ 

| against vacating or annulling a patent covered also. & case ee the . 


title claimed was under.a certification only. 
Before a selection under the said act of 1897 can be hades. the United | 


_ States must be reinvested with all the right and title to the tracts —- 
~~ -relinquished with which it had previously parted. When Belden made 


_ his deed to the United States he did not have such title. Atthat time — 
the State of California had at least the legal title to the tract sought to 


be relinquished by Belden and he did not acquire full title thereto — | 


until January 23, 1899, when patent was issued to him by the State. — 


| — -It-is doubtful whether his deed of December 17, 1897, which, on its . 
face, purports to “release, remise, quitclaim ad relinquish” to the 


~ United States only such title as he then had in the tract therein: 


described, is sufficient to transfer: to the United States the subse- > 


quently acquired full legal title, and it is therefore deemed best that 
Belden should execute and have properly recorded, and thereafter file © 
in your office a new deed. of relin quishment of the said tract. He should 
also file therewith a certificate by the recorder of decds of the county 


- wherein the tract is situated, that no instrument, except the said patent ee 


of the State, purpor ting to. convey or in any way encumber the title to 


said tract or any part thereof bas been filed or made of record.in his_ an 


_ office since December 21, 1897, the date of the recorder’s last certificate ba 
_ Itis therefore held, in ‘accordance with the foregoing views: 2 
1. Where an exchange of land is sought under the act of. The fa i. 
~ 1897, supra, the relinquishment and selection can be made only by the | 

| “Claimant or owner of the land. within the limits of the forest reservation. 


a: ‘Unsurvey ed as well as surveyed land, which is vacant. and opet to — 


settlement, may be selected thereunder. | , | 
38. The words “tract covered ...... bya patent ? as used therein - 


_ embrace and include a tract to which: the. full legal title has passed ; _ 
— out of the government and beyond the control of the land department ak 


| by any means which is the full legal equivalent of a patent. 


4, Before a selection under the said act can be approved, the United aa 


States must be reinvested with all the right and title: to the tract relin- : : 


- quished, with which it had previously parted... . as 
‘The previous decision of the Department herein is hereby recalled —. 


and vacated, a the decision of 1m office modified. accordingly. 
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- EXCHANGE, OF LANDS UNDER THE ACT OF JUNE 4 1897. 
- EM S. WANGENHEIM. 


in an ‘ex hee: of ana dader the act of Take 4, 1897, where title i the land | 
relinquished has passed out of the government, or where certificate for patent — 
- thereto has‘issued, the selection may embrace contiguous or non-contiguous - 
_. tracts, if in the same land district; but if the land relinquished is covered by 
an unperfected claim, to which sevfificnte for patent has not issued, and the © 
law under which said claim was initiated requires that land taken thereunder — 
must be in one body, ue same redulrement must be observed i in a) the lien 
- selection. . 


. Secretary Hitchcock to the Commissioner of the General cant Office, 
| (W. ¥. D.): = April 14, 1899, — : » He Beg dts) 


~The Department has considered the appeal of Emil 8. Wangenheim 
from the decision of your. office of August 12, 1898, rejecting his appli- 
cation to exchange the S, $ of Sec. 16, My 12 g, jue 27 K., M. D. M., con- © 
taining three hundred and twenty acres, for the fe area of public . 
lands described as the NE. 4 of the SE. 4 and the SW. 4 of the SE. 4 
- of Sec. 12, and the-S. 4 of the NW, i, the SE. 4 of the NE. 4,and the. 
‘NE. 4 of the SK, 4 of Sec. 22, T. 8 io R. 6 ii., M. D. M., San Francisco, 
| California, land district: The tract offered in exchange is within the - 
boundaries of the Sierra forest reservation, established by executive 
order of ‘February 14, 1893 (27 Stat., 1059), and passed to the State of - 
California upon survey in a under ‘its erent: of. lands for oe 
schools. 3 
-Wangenheim claims title by mesne conveyances from he State. ig 
| application to exchange is made under the Prowston. of the act OF June — 
4, 1897 (30 Stat., 11, 36), which reads: | | 
That in cases in which a tract covered by an unperfected as fide: Sle or iby ai 


patent. is included within the limits of a public forest reservation, the settler or 
owner thereof may, if he desires to do so, relinquish the tract to the governinent, 


and may select in lieu thereof a tract of vacant land open to settlement not exceed- . 7 


ing in area the tract covered by his claim or patent; and no charge shall be made in 
such cases for making the entry of record or issuing the patent to cover the tract 
selected : Provided further, That in cases of unperfected claims the requiremeuts of 
the laws respecting settlement, residence, improvements, and so forth, are complied 
- with on the new claims, eredit being allowed for the time spent on the relinquished 

. claims. - 


The rejection of the application i your office is upon the ground - 


that ‘‘selections.under said act should embrace contiguous tracts,” and 


that “the tracts selected” in this case “are not. contiguous.” The 
appeal contends that there is nothing in the said provision which — 
- requires the applicant to select land in one - and Mpa une decision 

of your. office is, theretore, erroneous. | 


~The applicant in this case,, as suggested in the. argument, ‘might - 


7 have made eight separate relinquishments | and selections, under the 
7 said Provision, had he chosen to do 80, and thus. iene secure. the. 
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| ‘identical tracts Pere in the y seibotion to which: your. office wees 
If he could have done this, as he unquestionably. could, no useful pur- 


- pose, it seems, would be served by refusing to allow hin to accomplish es 


the ‘same result by a single relinquishment, and selection. .There is no 


such rule under other laws or grants relative to the selection’ of lieu or - 


- indemnity lands as your office proposes under the provision in ques- 


tion. Such rule would but obstruct the operation of this statutory ae 


provision, which was enacted: to provide for an exchange of lands 


_. within reservation limits for lands outside such limits, and intended to 


be mutually beneficial to the government and the other parties to the 
exchange. A selection by legal subdivisions, whether contiguous or 
non- contiguous, if in the same land district and not exceeding in total 
area the tract or tracts relinquished, is believed to be within the con- 
templation and intent of the statute in ¢ any case where title to the land 7 
relinquished has previously passed out of the United States, or where 
certificate for patent thereto ‘has issued. But where the land relin- 
-quished was “covered by an unperfected bona fide claim,” to which — 
certificate for patent has not issued, and the law under which the 
claim was Initiated requires that land taken thereunder must be in one 
body, the same requirement must still prevail in the making of the 
lieu selection. This is made necessary In such case a the proviso ot 
the statute, that :— | 

Provided Surther, That in cases of cnpeeeied claims the requirements of the 
laws respecting settlement, residence, improvements, and so forth, are complied 
with on the new (clatins, credit being allowed for the time ‘Spent on the relinquished 
elaims. ; 

The decision of your office is haordinely reared If there is no 
other objection to Wangenheim’s application, you will pore his selec- , 
tion of the said tracts to ee 


-SURVEY—FOREST RESERVE—ACTS OF JUNE 4,1897, AND MARCH 3, 1889. 
OPINION, 


Eas provisions’ in the appropriation act of March 3, 1899, requiring public: land » 

‘surveys thereafter made, whether within or without reservations, to. be under 

ae the direction and supervision of the Commissioner of the General Land Office, 
do not preclude the completion, by the Geological Survey, of the sub- divisional - 


survey of a ves within a forest reserve, pean under aiuthority 0 of the act 


of June 4, 1897, . . on . 
. Assistant Attorney Conn Van Devanter to the Secretary of the intern : : 
| April 17,1899, (A B. P) | 


By your ‘reference of April 13, 1899, Lam in. receipt of a communica- 
- tion addressed to you by the Director of the Geolog! ical Survey, under | 
‘date April 12, 1899, in substance requesting instructions as to whether 


the Geological Survey may, contunue until J ae 1, 1899, to execute sub- ye ss | 
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aan divisional surveys of. the public lands Sirated: within. forest reserves, 


under authority contained in the act of June 4, 1897 (30 Stat., 11-32), 

The act referred to was “An Act making appropriations for sundry” 
civil expenses of the Government for the fiscal year ending June thir- 
 tieth, eighteen hundred and ninety-eight, and for other purposes.”. 
| Anois other things said act made an appropriation of one hundred 
and fifty thousand dollars and directed that the same “be immediately 
available’-— = * | 7 | 

For-the survey: of the public iends that have Beenie or may hereafter be desi punted 
- a8 forest reserves by executive proclamation, under section twenty-four of the act 


of Congress approved March third, eighteen hundred and ninety-one, entitled ‘An 


act to repeal timber-culture laws, and for other purposes,” and including public 
lands adjacent nereNO, which may be designated for survey by the Secretary of the © 
Interior. : 
The act also aeciaved: | | 
The surveys hereiu provided for shall be made, under the supervision of the Director 
of the Geological Survey, by such person or persons as may be employed by or under 
him for that purpose, and shaJl. be executed under instructions issued by the Secre- 
tary of the Interior; and if subdivision surveys shall be found to be necessary, they 
shall be executed ander the rectangular system, as now prov ided by law. The plats 
and field notes prepared shall be approved and certified to by the Director of the 
Geological Survey, and two copies of the field notes shall be returned, one for the: 
files of the United States surveyor-general’s office of the State in which the reserve 
is situated, the other in the General Land Office, ete. 
Further provision was made that such surveys, field notes, and pints 
thus. returned should have the same legal force and effect as theretofore | 
given the surveys, field notes, and plats returned through the surveyor- 
general’s office, and that such surveys which include subdivision surveys 
under the rectangular system, should be approved by the Commissioner 
of the General Land Office as in other cases. 
By act of March 3, 1899, entitled “An Act making expropriation for 
‘sundry civil expenses of the Government for the fiscal year endivg 
June thirtieth, nineteen hundred, and for other purposes” (Public — 
No. 188, p. 27), it was provided amongst other things, under the head- - 
ing égurgeving the Public Lands,”— 7 : 
That hereafter all standard, meander , township and sectional lines of the public | 
' Jand surveys shall, as heretofore, be exfoblished under the direction aud-supervision 
_ of the Commissioner of the General Land Office whether the lands to be surveyed 
are within or without reservations, except that where the exterior boundaries of . 
the public forest reservations are raquined to be coincident with standard, town- 
ship or sectional lines snch boundaries may, if not previously established in the © 
ordinary course of the public land surveys, be established and marked under the - 
supervision of the Director of the United States Geological Sur vey whenever. néces- 
_ sary to complete the survey of such exterior boundary. 
. In the communication aforesaid the Director of the Geological Sur- | 
vey calls attention ss ae to the said last mentioned act and States 
that—. 7 or , . 
There is one township in the Black Hills reserve, the subdivisional survey ‘of 
which has been commenced, that it is desired to compen before July 1, 1899, if not 
neo to law to do so. 
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Your reference requests ¢ of me an | opinion upon the s question’ thus | 
presented. . | To 

- It-will be pacer: that both 4 bie acts referred: to are annuals appro- 
. ptiation acts, dealing, generally speaking , only with matters pertainin 2 
‘to‘the public service for the particular fiscal year to which they relate. 
In the first mentioned act, however, the appropriation for the survey of 
forest reserves.and of the public lands adjacent thereto as provided, 
was made “immediately available,” and was thus taken out of the gen- 
eral rule that annual appropriations are limited to expenses connected 
with the publie service for the particular year to which the ap prone 
tion act as a whole relates. 

It is presumed that the work commenced upon the uncompleted sub- 
divisional survey in question as stated in said communication is within 
the authority and terms of said first mentioned act and of the appro- 


| priation carried thereby, the said communication being silent i in this a 


particular. - In view thereof there would seem to be no reason why — 
_ Such survey may not be completed, within the current. fiseal year, 
i unless there is something in said act of Mareh 35 1899, which pro- 

hibits it, a . a 
There i: is no provision i in said latter act SO far as: it relates to this par- 7 


ticular subject, making the appropriation — carried thereby available _ 


except for expenses incurr ed and services rendered during the fiscal 


year ending June 30, 1900, nor is there anything in said act which . 


indicates a: purpose | on the part of Congress. ‘to immediately put an end = 


-to all work of surveying previously commenced’ and then in progress 
-- under the authority of the former act. The appropriation carried by _ 


_ the latter act appears to come clearly. within the general rule that 


_ moneys annually appropriated by Congress may be used only for _ 


expenses jneurred in the public service during the fiscal year to which 


the act making the approptiation specifically relates. The particular: : 
provision now under consideration ‘is a part of and is directly asso- — 
ciated with the general provision of the act making the annual appro- 
priation for the survey of the public lands during the fiscal year end- 
ing June 30, 1900, Clearly it can not be held that any part of such 
appropriation may be used for the purpose of carrying on the surveys | 
of any of the public lands before the beginning of the fiscal year which 
will end June 30, 1900, If, therefore, the provision of said act herein- 
before quoted should be construed to prohibit the completion of surveys 
commenced under authority of the provision of the former act relating — 
to the survey of forest reservations and of lands adjacent thereto, it 
would necessarily follow that the surveying of all such lands would be 
wholly suspended until-after the beginning of the next fiscal year. 

I do. not think such a construction should be given the statute unless 


| ae language used clearly indicatés a: purpose ‘to that end.on the part ap : 
of Congress. The language of the act taken: as a whole does not : in my ee as 


judgment: warrant such : a construction, a 
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It is ; therefore my opinion that the uncompleted survey eofeniat toin — 
“the communication of the Director of the Geological Survey may be 
- completed under the provisions of said act of June 4, 1897, provided _ 
the work.as: commenced is within the authority and terms of sald act, 
which I presume to be the ¢ case in the naDeeneS of anything stated to 
- the contrary. uy : 
Approved, 

Hy A. Hrrcewcock, » 

| Secretary. 


RAILROAD GRANT—CLASSIFICATION OF MINERAL. LANDS. 
OPINION. 


The provision in section 5, act of Febr wary 26, 1895, pats at hearings held under pro- 
_ tests filed against the acceptance of classifications of land, as returned by the 
~- eommission, ‘the United States shall be represented and defended by the United 
States district attorney,” etc., requires said attorney to assist in procuring a 


mineral classification of the land wherever the facts show that to be its trne i 


character, and to that end such officer should endeavor to sustain the mineral 
crest oouous of the commission. ; sO 


Secretary H itehenek to the A tlorney General, April 14, 1899. 7 
(W.V.D) —— | | (GB.G), 


A letter from: the shctue Attorney General, February 18, 1899, trans- 
mits for the information of this Department a communication from. the 

United States attorney for the State of Montana, dated February 11, — 

1898, to the Department of Justice, wherein that officer asks that he be: 

| ‘sigisedl as to his duties under the proviso to section 5 of the act of 
‘February 26, 1895 (28 Stat., 683), entitled “An act to provide for the | 


examination aa disceificanion of certain mineral lands i in the States of ao 


Montana and Idaho. 
This act authorizes and directs the Sbccctuny of the inten as 
speedily as practicable, to cause all lands in the Bozeman, Helena, and 
Missoula land districts in the State of Montana, and in the Coeur 
d@’Alene land district in the State of Idaho, within the land grant and 
indemnity limits of the Northern Pacific Railroad, as defined by the 
_act of July 2, 1864. (13 Stat., 365), and acts supplemental to and amenda- 
tory thereof, to be eeaminied and classified by commissioners to be 
appointed by the President of the United States, with special refcr- 
ence to the mineral or non-mineral character of such lands, and to 
reject, cancel, and disallow any and all claims or filings theretotore _ 
made, or which may thereafter be. made, by. or on behalf of the said — 
Northern Pacific Railroad Company on any lands in said land districts 
which upon examination shall be classified as provided in said act as 
mineral lands. Said act then provides, among other things, that said 
| commissioners shall examine and classify the lands therein mentioned. 
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. within their respective districts, according to such rales and regulations : 
as. the Secretary of the Interior shall prescribe, and file in the office of 
the register. and receiver of the land office of the land district i in which. — 


the land examined and classified is situated a full report, showin g the — : 


‘lands classified by them as mineral lands. and those classified as non- 


a “mineral; that upon receipt of such report ‘the register. of the land office _ 
_ ‘shall cause to be published notice of the classification of lands. as 


- shown by said report, and any person, corporation, or company feeling 
| aggrieved by such classification may file with the register and receiver 
of the land office a verified protest. against the acceptance of said clas- 
sification as to any described tract; whereupon a hearing shall be 
ordered by, and conducted before, the said register and receiver, under 


rules ‘and regulations as lear as practicable in. conformity with the 

~ rules and practice ¢ of such land office in contests involving the mineral - 
or-non-mineral character of land in other cases; and an appeal from. 
the decision of the register and receiver shall be allowed. to the Com- 
missioner of the General Land Office and the Secretary of the Interior, 
under such rules and uae as the Secretary. of the Tuterior. r may —. 


prescribe. — 
The proviso to section Bi is, in part, as follows: 


| - Provided, That at such hearings the United States shall be represented and defended , 
7 by the United States district attorney or his assistants for the judicial district in — 


: which the land is situated, unless the Secretary of the. Interior shall detail some 
| proper officer of the Department of the Interior for that purpose. 


April 18,1895 (20 L. D., 350-356), this Department, issued instruc- 
| ions. denied to secure a proper administration of. apis act, and at. 


pages 304 and 355 thereof it was said: 


‘The lands jnolided 4 in the lists: reported by the. various boards of commissioners, 


and incorporated i in the published notice are prima facie of the character as classified z 
and the Secretary of the Interior, upon receipt of the report fof the register and 


receiver specifying protests], will designate, under the proviso to the fifth section of 


the act, the official, to defend such classification, at said hearings j in the name of the 7 _ 


United States. 


No such designation was: or oe been inade by the Secretary of. the 
| Interior, but the Attorney General was requested by this Department, . 


April 18, 1898, to direct the United States attorneys £ for the States of we 


7 Montana and Tdaho 


to. represent the government in a ‘pesabee of hearings érdered: on the protests of the » 
'. Northern Pacific Railroad Company eee the pecopunee of a large portion of the ce 


lands classified as mineral. | 


August 13, 1898, upon ae complaint of the United States ae aes 


for Montana of the insufficiency of: the government’s testimony, it was — | 


directed by this Department that a ge BES of the General. Land 
- Office be detailed," oo Le oP gs ae 


to render such assistance to the United States Attoruey ioe Montana: as he may | 
require in securing ie evidencs necessary to sustain the classification of these lands. i 
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In his said letter of Pentaany 11, 1898, the said United States attor- 
ney for the State of Montana expresses the opinion that it is his duty 
under said act “to appear for the mineral land commission uu in 
_ defence of the classification made by it.” | : 
The manifest purpose. of the act was to classify the ee in the dis- — 


 triets named and thus facilitate the adjustment-of the: grant to the 


_ Northern Pacific Railroad Company, at’ the same time protecting the ‘ 
interests of the United States in the mineral lands which were excepted. 
_ from the grant. The character of these lands is prima facie as classi- 


_ fied, and the act provides, as to the lands against the classification 


whereof no protest has been filed, that such classification when approved 
by the. Secretary of the Tnteriot shall be considered final, except in 
~ cases of fraud. But as to those lands against the classification whereof 
a protest is filed, it is made the duty of the Secretary of the Interior. 
to ascertain the true character of the land and correct: the classifica- 
_ tion, if it is found to be wrong. To this end, the-act provides that the. 
~ United States attorney shall represent and defend the United States. | 

It is the duty of the government and to its interest to preserve and 
protect the mineral lands in these districts. None such, except coal 
~ and iron, were granted to the Northern Pacific Railroad Companys. In 


_the very nature of things the railroad company is fully equipped to as 


protect its own interests and would expect to do so. | | 

If Congress had intended to make it the duty of. the United Sintes 
attorney to defend the classification of the mineral land commission in: 
all cases, adeq uate language could have been easily employed to express 
such intention. Instead the act only provides that he shall represent 
and defend the United States. ‘To appear and insist that lands are — 
non-Inineral in character and therefore pass to the railroad company is 
defending the railroad company and not the United States. — | 

Upon mature consideration this Department is of the opinion that 
the United States attorney will be representing and defending the 
' United States if he appears at these hearings and insists upon and— 
assists in procuring a mineral classification of the land wherever the 


facts if properly disclosed will show that to be its true character, and 


_ that to that end he should endeavor to sustain the mineral classifica: 
- tious of the commission which are deemed prima facie correct. | 


298. re eee fees gre sae a 
RAILROAD GRANT-INDEMNITY SELECTION—APPLICATION 0 ENTER, 


a NORTHERN PACIFIC R. R. Oo. v. _ WOLFE, 


A railroad indemnity deicdtioits regularly allowed under ean ages in fone at the time, 
should not be canceled on the ground that a proper basis had not been assigned 


. therefor, without affording the company due SP EOEVUnERY: to supply another and = 
- .. sufficient basis. | 
_ An application to make timber salbaee entry of. intid inbred aathin a prima facie 


valid railroad indemnity selection is properly rejected ; and the applicant gains 
_ nothing pe an appeal from such rej jection. : 


Secretary Hitchcock to the Commissioner of the General 1 Land: + Ofte, Aprit A 


WN De ee a a re (FW. 0.) 


~ The Northern. Pacific Railroad Gonipaiy has ea from your 7 


office decision of September 17, 1898 , holding for cancellation its indem- — 


nity selection covering the i. $ of theNW. 4 and the NW. 4 of the NE. 4 


; - Sec. 14, T. 10 N,, RB. 38 Hi. , Walla Walla land district, Washington, with eS 2 ee 


or) view to the allowance of the timber- culture applice tion of Henry. H. = 3 


i, ‘Wolfe covering said tract. 
This land is within the indemnity limits of the grant to said company : 


opposite to what is known as the main line of its road, to aid in the oS 
construction of which a grant was made by the act of J uly 2, 1864 (13 


- Stat., 365). It was included in list of selections filed J: anuary 5, 1884, 


which list, under departmental regulations of May 28, 1883, was net i 
tie required to be accompanied by a designation of loss as a basis for the 
selection contained in thelist. The company subsequently filed alist — 
of losses specifying certain tracts in township 12 north, range 1 west, eS 


in the State of Washington, as lost to the grant and on account, of 
which selection was made of the tract under consideration. 8 
These last mentioned tracts are opposite the portion of the road ; 
| extending northward from Portland, Oregon, to aid in the constraction | 
of which a grant was made by the Joint: resolution On May 31, 1870 (16 e 
Stat., 378). oe 
On November 3, 1887, Wolfe tendered. imber. culture epplieation for 


— the tract here eacer consideration, in support of which he alleged that 
on June 25, 1883, he purchased certain improvements made upon this. 


land by one are Hogan, a prior occupant thereof, and had since: a 


claimed.the land; upon which allegation hearing was had, at which it — ; | 
_ was.shown that prior to the company’s selection about. eighty acres of 


the tract had been broken. and the entire tract fenced. There were no_ | 


~~ puildin gs upon the land, and Wolfe did not claim to have resided 7 


thereon, but simply to have cultivated the land. eat 
Upon the record made at said hearing your office decision of Aga 


| 20, 1895, held that, as Wolfe claimed the land under the timber-culture 
| law, his right to the tract could not autedate the. presentation of his 
| application. on November 3, 1887, which, being long subsequent to the | 


| - selection of the tract by the company, ‘could. afford him no right as 
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against such ‘selection, and therctore rejected fae spilicdtiou: tone. 
which action he appealed to this Department, the appeal being consid- 


~~ . ered in the decision of May 20, 1896, in which a hearing was ordered to : 


~ ascertain whether Wolfe was pualiied to assert claim to the land under. | 
the settlement laws at the date of the nerepuou of the tract 2 the 
company, : | 
It is upon the record made at said hearing that the case is again 
before this Department. At said hearing it was shown that Wolfe was 
duly qualified to make claim under the settlement laws at the date of 
the company’s selection of this tract, but that he had since exhausted 
both his homestead and pre-emption rights; so that he can assert. no 
claim to the land except under his timber culture app neetion, pee as - 


. betote stated, November 3, 1887, 


Your office properly ruled that upon said application he could gain 7 
no right as against the company under its selection, but held that the — 


tract assigned as a basis for the selection was not a proper one and for | 


— that reason, and with a view to allowing Wolfe’s timber. culture apphi- : 
cation, held the company’s selection for cancellation. | 


Prior to the decision of the Department in the case of | Spaulding wn 


‘Northern Pacific R. RB. Co. (21 L. D., 57), the several grants for the © 
Northern Pacific Railroad Company seem to have been adjusted as an 
entirety. Under these earlier decisions the tract assigned as a basis 
_ for the selection under consideration would be a proper one; but in the 
ease of the Northern Pacific Railroad Company (25 L. D., 511) it was 

held that the grant to the same company by the joint resolution of May 
31, 1870, must be adjusted separately, and that a loss, therefor re, under 
| the later grant will not support:a selection alone the line for which the 
erant of 1864 was made. | i 

Should the decision in the Spaulding Case be upheld. _ the courts, a 
suit having been instituted to have judicially determined the questions a 
involved, the tract assigned as a basis for the cecuen under consider- 
ation would not support the: selection. 3 
_ Under the circumstances, however, the selection having ‘peén regu: 

larly allowed under rulings in force at the time, it should not be canceled 

without affording the Compa, an oppor tunity to supply another and 
sufficient basis. — 

Wolfe’s timber culture application tendered on November 3, 1887 , at 
a time when the land was embraced in the prima facie valid railroad 
selection of record, was properly rejected, and he gained nothing by 
reason of his appeal from such rejection. (Gallup v. Welch, 25 L. D. 3. ) 

The decision of your office is aoconge reversed. 


| a ts Rivne a 2 — S0STEHL PUBIC 1 TARDE. ee 
: "HOMESTEAD CONTEST—EXTENSION OF TIME TO MAKE. Pp AYMENT. 


| WEITzerL v. ScHAGER. Pee. 


_ A homestead entryman who! is cuipecperly allowed all be tenaion: of time within which: ae 


- to make commuted homestead payment, will be protected as against an inter-_ 


- vening contest. charging non-compliance with law, where it appears 1 that he had a 
duly complied with the law wep to the time. when he as the land under poannonty ge” 


‘of said extension. a 


Secretary Hitcheock ‘to “the Ohniaiedonee of the General Land ‘Office, | 
(W.V.D) April 17, 1899, Be ge (L. Opals ae 


~ December 4, 1896, ‘Elmer #H. "Weitzel filed sents against the home- 


stead. entry of Haward Schager for lot 3 and the NE.4SW.dandN.g 
SE. 4, Sec. 19, T.33 N., RB. 11 W., O'Neill, ‘Nebraska, alleging “failure to. 


reside on, cultivate ‘and j improve ‘the kand covered by his entry. | 
‘The register and receiver, after hearing duly. had, recommended the > 
dismissal of the contest for failure to prove the allegations thereof. 

Contestant appealed. Your: office decision of August 25, 1897, now 
here on appeal, dismissed the. appeal of Weitzeil beckane not taken 


ea! within the time required by the rules of practice. he register and 


receiver served notice of their decision upon contestant’s counsel by 
registered letter, which was mailed 1 May 8rd, 1897, and reached the 


post-office at Spencer, Nebraska (the place of its destination: and the. 


address of contestant’s counsel), the uext day. The notice, however, 
was not received by the parties to whom it was sent until ten days later, 
May 14, and they claim that this delay was due to the failure of the 
postmaster at Spencer to notify them of-the receipt. of the registered © 
package and assert that they are entitled to forty days from the date 


of receipt of notice by them (May 14, 1897), in. which to file their appeal. Ss. 


_ The appeal was filed June 22, 1897, fifty days” after the mailing of — 
notice by the local officers, and thirty- nine days after ee of me oo 
_ same by the attorneys for appellant. 7 _ 
Without considering whether or not the appeal was, filed i in ‘time, al 
examination of the record fails to show any good reason for disturbing | 
5 the conclusion reached in your office decision. 
The defendant submitted com tation proof J anuary 11, 1896, which 


as to residence, cultivation and improvements is shown to be satisfac: 8 
tory. Not having the money to pay for the land he applied for and was 
allowed a year’s extension of time in which to make payment. ‘While a 
the extension of time was unauthorized in law, it was granted by your 
office and the defendant was led to believe that all that was required 
of him was to make payment within the extended time. Itwas while 


a | he was away trying to earn the money to make the payment that the ae | 


contest was brought. 


‘The preponderance of the avidence: is “that up to the time of ies : 
absence, So ee a had complied: with all the requirements of the . 
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law. When he left there was no ago e claimant, and ‘to rine an a 
intervenor to come in and take advantage of his mistake occasioned 
through the erroneous action of the officers of the land department, 
would in view of his evident good faith be unjust and wrong. The 
decision appealed from in so far as it dismisses the contest and allows 
the entryman to complete his. entry by showing future oes with 
the homestead law,.is affirmed. | | 


‘PRACTICE—EVIDENCE-RULE 42, AMENDED. 
CIRCULAR, 


Commissioner Ht erMann to registers and receivers aii States Land 
— Offices, Apr il 18, 1899. o 


In order to ue the expense and trouble of detaining iitnekeos at 
your offices after the close of hearings in contest cases, or of causing 
their subsequent return for the purpose of signing their testimony, 
written out from shorthand notes, the parties to the contest may, by | 
proper stipulation in writing, waive that provision of Rule of Practice — 
No. 42, which requires the testimony to be S] igned by the witnesses. _ 
—. In all cases where such a stipulation i is filed, you should let the rec- | 
ord be accompanied by the stipulation, and your certificate that each . 

of the witnesses was duly sworn before testifying, and also by. the affi- 
— davit of the stenographer to the effect that the testimony, as tran- - 


scribed, is a ‘true and complete transcription of the short- hand notes. of 


the eenmone given in the case, which was faithfully reported i in 1 short 
hand by him, as delivered °y the several witnesses. eo 
_ Approved: 
EK. A. HiTcHcock, 
7 Secretary. 


| PRACTICE-NOTICE OF CONTEST-RULE 35. 
| PROEFROCK ». KEPNER. 


N otice of contest served thirty ange before the day of hearing pater the teen ‘office 
is sufficient, though an earlier date ed be named therein for taking tostimony : 
under Rule 35 of Practice, ei : 


Seoretary y Hitchcock to the Commiisseonee of the Gener al Land Office, April | 
(W.V.D.) | a By AGP TS99:. Om (0.3. W,) 


Millard F. Kepner made homestead entry for the NE. i of Sec: 21, _ 
—'T, 149, RB. 69, at Devils Lake, North Dakota, on June 22, 1893. = 
On January 13, 1896, Carl Proefrock filed affidavit of contest against — 
the entry, alleging that said entryman has abandoned the tract, has 
changed his residence therefrom for more than six months since making ~ 
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entry, aa that said Jand is ‘not settled “upon 3 and cultivated by said 


ee party as required by law. 


The local officers fenited notice penaicne the par ties to appear ae 
the clerk of the district.court, at Fessenden, Wells county, on the 21st. 
day of February, 1896, at two 0 ‘clock p. Mh, ‘to peony to said charge 
and furnish testimony. 

‘The notice was. issued a anuary 18, 1396, and was barved- on aemnd: 
ant January 23, 1896, the hearing to occur at the land office on February | 
28, 1896... On February 21, 1896, the plaintiff appeared in person; the 
defendant did not appear, bit was represented by counsel, who appeared — 
specially and under protest to object to the jurisdiction on account of © 
defective notice of contest, but, afterwards, cross- examined the ve 
tiff’s witnesses. 

The evidence having been duly transmitted to the ica otic on May 
11, 1896, the loeal officers rendered a joint decision, in which they found . 
that defendant had. not resided on the land since his entry, and recom- 
mended its cancellation. 

_ Kepner appealed, and, on May 19, 1897, , your office affirmed the local 
officers, and held said. entry for cancellation. : 
The case. is before the Department on the fur ther appeal of defend- 
ant from your office decision. : 

The. same questions are presented by the appeal which were pre- 
sented by defendant, first to the local. officers, and subsequently to 
your office. It appears that defendant executed an affidavit asking for 
a continuance, and that a commission issue. to take testimony in Eddy 
county, North Dakota, which -he did not file in the local office until 
May 9, 1896, and then filed without evidence of service on the 
sontestant : 

It is alleged that thé motion should have been granted. ‘In refer- 
ence to this Oneneen: it 18 held that ib was not error to overrule the: 


am motion, 


The remaining alleged wieoandk of. error is, that the notice of dante 
was so defective as to leave the local officers without jurisdiction to try - 


- the case, the defect being in the service of said notice. It was served 
- more than thirty days before it was returnable to the local office for . 


hearing, but only twenty-nine days before the parties were required to. | 
submit testimony before the clerk of the district court of Wells county, 


‘the contention being that, under rule 35 of practice, notice of a hear- | 


ing before the local. officers: must be served thirty days before such. 
hearing, and that no 0 earlier date. can be named for taking testimony a 
elsewhere. | | . | 

The question presented has been specifically apnsidersd and passed. : 


upon by the Department in earlier cases, In the case of mene or : 


_ Blanchard (4 L. D., 540), it was held (syllabus): 


Under Rule 35 of Practice thirty days notice of the hearing peor the local eficss a 
is sufficient, though an pees date may benamed i in said notice for taking testimon Saee 
elsewhere, 7 : . 


“ 
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. See also Le Claire V. pene 15 L. D. 3 289, 
—It.is manifest from the record that defendant has atieely failed oe ae 
comply with the requirements. of the homestead laws since making his 
entry. fF 
Your office tistision is accordingly Affirmed: the entry of serandant 


; is” canceled, and the usual renee right of entry Eyam to the. 


contestant, 


— 


OKLAHOMA LANDS—ACT OF MARCH 3B, 1898—‘* SOONERISM. - 


- HENDERSON ET AL. v ‘SMITH. 


aden the last proviso to section 3, act of March 3, 1893, opening the Kickapoo 
lands to settlement and entry, a person who has, at the date of his application 
under said act, attempted to, but for any cause failed to acquire title to a home- © 
~- stead under existing law, or shall have made entry under the commuted provi-° 
sion of the homestead law, is entitled to make a homestead entry of said lands. 
One who, during the prohibited period, is within the territory in the ordinary prose- 
cution of his business, but does not thereby add anything to his previous 
knowledge of the land, and is outside of the territory at the hour of opening, is 
not disqualified as a aoitler: 


Secretary Hitcheock to the Camaros of the General. Land Office, April 
(W. V.D.) — - 19, 1899. (G. Rs O.) 


This case involves the 8.4 of the SW. 4 and lots 10 and 13 of See. 9, 
T.14N., R. 2 E., in the Guthrie, OkJahoma, land district. Said tracts 
are within the territory thrown open to settlement and eutry on May 
23, 1895, by proclamation dated May 18, 1895 (29 Stat., 868). On May - 
23, 1895, Perry F: Smith made homestead entry for said land, and on 
May 27, 1895, William Robinette applied to enter the same tracts. On 
June 21, 1895, William H. Henderson filed an affidavit alleging— _ 

That he on the 13th day of January, 1894, filed a soldiers’ declaratory statement 
on lot No. 12 of said quarter section; that the same was a fractional part lying in 
the Iowa country; that on the 19th day of February, 1894, he commuted said 8. D.S. 
to a homestead entry; that on the 23rd day of May, 1895, at about 10 minutes after 
2 o’clock he made an entry into the land office here and made an application to file 
on the above tract of land and that said application was rej jected for reason of con- 
flict with homestead entry of Perry F. Smith No, 12575. 

A hearing was ordered by the local.officers to determine the conflict- 
ing claims of Smith, Robinette and Henderson. On November 6, 1895, — 
all parties appear and testimony was submitted by He vdorson and 
- Robinette. Smith offered no testimony, but demurred to Henderson’s : 
- complaint and to the testimony offered by him. On February 11,1896, 
the local officers rendered a decision in favor of Smith, recommending 
- the dismissal of Henderson’s and Robinette’s contests. On appeal by 
’ Robinette and the heirs of William Henderson, your office reversed | 
said decision and accorded the right of entry to Robinette, holding 
Smith’s entry subject to his prior right. Smith has now appealed from : 
your decision to this Department. — , 

_ Henderson having ee to app enh: from your decision the judgment 
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s | of your office with respect to bis élaim to the land will be cuhidered a | ae 
- ‘final. The conflicting claims: of Robinette and Smith remain to tome ao 


considered. 7 | 
Robinette bases his lain to TC tract upon ig sotuleinent made a- 
few seconds after the time of the opening. To reach the land he had — 
only to cross a small stream, about six feet in width. Smith’s claim’ 
rests upon his application to enter, which was filed, as appears from 
the endorsement, at eleven minutes after twelve o’clock on the day of 
. the opening. It is evident that Robinette’s settlement was made prior 
tothe time that Smith filed his application. Smith claims, however; 
that Robinette is not a qualified entryman, having exhausted his home- 
stead right by making adjoining farm homestead entry No. 9202 for 
forty acres of land in Missouri, on February 28, 1889. Robinette aban- 
doned said entry on October 10, 1892, and relinquished it on March 8,» 
1893, and claims that he is qualified a enter the land in controversy : 
by Sec. 3 of the act of March 3, 1893 (27 Stat., 557). Said section | 


~ makes, provision for the disposal of lands acquired from the Kickapoo | 7 


Indians, of which the land in contr over sy is a part, and it provides: 


That any person having attempted to, but for any cause failed to acqu ire title i in. a . 
fee under existing law, or who made entry under what is known as the commuted 
' provision of the homestead law, shall be. eanennet to. nase homestead entry wner ! 
said lands. : 


Section 13 of the et vot Mar ch 2, 1889 (25 Stat., 980, “1006, eerie 


- @ provision similar to that. above-quoted. Construing said section, in 
_ the case of J ames W. Lowry (26 L, D. , 448), the Depar tment said: | 


_If, then, any person has, at the date of his application under-this act, attempted. ran 


—to,but for any cause failed to secure a title in fee to a homestead under existing. | 
law, or shall have made entry under the commuted provision of the homestead law, 


-  heis by virtne of this act qualified to make entry upon lands, in: Oklahoma ernibory oa 


acquired from the Seminoles, or from the Muscogee or Creek Indians. 


‘The act of March 3, 1893. (supra), therefore, clearly gives Robinette 

- the right to make homestead entry of lands within this territory. => 
The appellant contends, also, that Robinette was disqualified by hav- 
: ing entered-into the territory prior to the time of opening and subse- 
quent to March 3, 1893. The testimony on this point shows that he 
had lived in the immediate vicinity of the land in question from about 
October, 1892, until the time of the opening, and during that time he 
passed over the land several times. He hauled flour over the public 
road which ran over this land. The land is on the border of the terri-. 
. tory and he could see all over it without crossing the line. He added 
nothing to his knowledge of the land by the trips he made into the ter- 
ritory, by which he gained any advantage over the others who made 


the run, He was not within the territory at the hour of opening. 


These facts are similar to those in the case of Curnutt V.d ones (21 L. Dae 
40), wher ein it was held ( syllabus): | a , 


~Oné who in the ordinary prosecution of his business enters 5 said d Territory ee : - ad Fe 
. the Peres Bere but does not a thetelis add to his Boe mom eree: of se sees 
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_ country, nor secure an Palvaubage over Siietest and is outside of’ the Territory at the | 
hour of its: opening, is not by such entrance disqualified as a settler. ; 


- Robinette having settled upon the land prior to the time when Smith | 


- filed his homestead appucaten, and being a ee entrymany. has the. a 


prior right to enter the land. 
Your decision is affirmed. 


“RAILROAD GRANT-INDIAN RESERVATION, 


‘NoRTHERN PACIFIC R. R Co. U, HACKED’. 


“The | map and diagram, sppnoved. by the Department. koi 14, 1894, deAiiia the 


linits’ of the Indian reservation of 1855, in the * Bitter Root valle aboye the © oO 


Loo-lo Fork,” will be recognized and followed in determining the extent of said © 
reservation as against the pupendueut gr ant to the Northern Pacific. | 


"Seer etary Aitehoaek. to the Commissioner of the» General Land Office, _ 
Pe. we mae | AD, 1899. | = (BLW.C.) 


A motion Was filed on behalf of: the Noeeme Pacific Railroad Com- | 
pany for review of departmental decision of March 19, 1895 (not 


. reported), in the case of said company v. Ephraim E. Hackett, involv- . 


ing the SW. 4 of Sec. 27, T.8 N. (not 18, as described in the motion), 
R. 21 W., Missoula land district, Montana, in which decision it was _ 
held that said tract was excepted from the grant for said company for. 
the reason that it was a part of the Bitter Root valley above the Loo- lo 
fork, put in reservation on account of the Flathead Indians. 

‘In the case of Northern Pacific R. R. Co. v. Eberhard (19 L. D., 
532), it was held that the lands included in the Indian reservation cre- _ 
ated by.the-treaty of April 18, 1855 (12 Stat., 975), being the ‘lands in 
the Bitter Root valley above the Loo-lo fork, are excepted from the 


: ac of the grant for said company. In said case it was stated: | 


‘With the limited information contained i in the records of your office, as to aie. 


exact boundaries and extent of the ‘Bitter Root valley above the Loo-lo fork,” and 


the difficulties which may be met.in the future in settling property rights, dependent 


can upon such. information, you will, as soon as ee take such steps a8 may be | 


_ necessary to define the limits of that valley. 


_ Acting under the direction here given, a map or diagram : was pre- | eae 
pared by your office, on which was delineated the boundaries of said 
valley. Said diagram was transmitted with your office letter “EF” of 


April 4, 1894, and was accepted and approved as a basis for the deter- .. 


- mination of the rights of the Northern Pacific Railroad Company under 


its grant, by this Department, April 14, 1894. In. the pale letter of _ 
approval it was stated that— oo 


St appears from your said office letter fiat the existing aublie: surveys sianids 


_ your office to define the limits of said valley, and that the diagram submitted is a. . ee 


correct map of the same. The diagram is therefore ac cepted and i is, for the pur on 
above described, approved. | ; ar : 
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“This diagram has 1 since: been reco@nized: and followed as peopel 7 


a defining the limits of the lands put in. reservation | oY reason of the aa 
treaty of 1855, with the Flathead Indians. | 


By the act of June 5, 1872 (17 Stat.,; 226), cect was made for the | 
removal.of the Flathead and other Indians from the Bitter Root valley 
to the Jocko reservation. The second section of said act is as follows: 


That as soon as practicable after the passage of this act, the surveyor-general of 
Montana Territory shall cause to be surveyed, as other public lands of the United 
States are surveyed, the lands in the Bitter. Root valley lying above the Lo-Lo fork 
of the Bitter Root river; and said lands shall be open to settlement, and shall be 
sold in legal subdivisions to actual settlers only, the same being citizens of the 
United States, or having duly declared their intention to become such citizens, said 
settlers being heads of families, or over twenty-one years of age, in quantities not 
exceeding one hundred and sixty acres to each settler, at the price of one dollar and 


twenty-five cents per acre, payment to be made in cash within twenty-one months | - 


_ from the date of settlement, or of the passage of thisact. The sixteenth and thirty- 
sixth sections of said lands shall be reserved for school purposes in the manner. pro- 


_. vided by law. Town-sites in said valley may be reserved and entered as provided 
- by law: Provided, That no more than fifteen townships of the lands so surveyed — 
shall be deemed. to be subject to the provisions of this act: And provided further, 
That none of the lands in said valley above the Lo-Lo fork shall be open to settle- 


_ ment under the homestead and pre-emption laws of the United States. An account 
shall be kept by the Secretary of the Interior of the proceeds of said lands; and out - 


-; of the first moneys arising therefrom there shall ‘be reserved and set apart for the 
use of said Indians the sum of fifty thousand dollars, to be by the President expended, ~~ 


in annual installments in such manner as in his judgment shall be for the best good — 
of said Indians, mae no more. e than five thousand dollars. shall be expended i in ce one — 
year. | | ‘cane’ : Bag » meth | 
This section, it will be seen, 1, provides for the survey of the lands, 
i within said valley: the opening of the lands to settlement, and makes 
5 provision for their sale, in legal subdivisions, to actual settlers only. 
_ Account was to be kept of the proceeds of the sale of said lands, and 
- provision was made for setting apart $50,000 for the use of the Indians - 
out of the funds first arising from the sale of the lands. It was fur- 
_ ther provided in said section, however, that not more than fifteen town- 
-ships.of the lands to be surveyen, should be eae to the provisions 
of said act. 7 
Following the passage of this act, survey was inti of a siichioil of 
the lands within said valley, the remaining lands being surveyed at - 
different periods up to and including the year 1893. 
It is contended by counsel for the company that the extent of the 
valley should be limited to the lands surveyed in 1872. 7 
This contention can not be acceded to, and no sufficient reason 
appears for disturbing the previous adjudication of this Department in 
approving the map and diagram submitted by your office defining. the 
- limits of said. valley. 
~ Action upon this case, with others, was, aapendeil at the request of 


| ~ the company, for the reason that there was pending in the supreme : 
a ees court of the United § States a case smavorna the ange nou as to. the com 
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. pings right within said valley. Said case has since , been dismissed, 
and as no reason appears for disturbing the previous decision of this | 


Department, holding the land in question to be excepted from the ~ 


~ grant to the said Northern Pacific Railroad Company, the motion is 
- accordingly denied and herewith returned for the files of your office. — 


_ ‘REISSUE OF PATENT—AMENDMENT OF CO AL ENTRYTRANSFEREE. 


BALDWIN STAR Coan Co. Vv. QUINN. 


if: On aplication for re-issue of coal land patent, after amendment of the entry so as ~ 


to describe the land actually impr oved and developed, an intervening entry of — 


~~ gaid land, made by one having full knowledge of the prior adverse occupation. . 


and possession of the applicant, is no bar to the favorable consideration of the © 
- application for amendment. 


- Where a coal land patent has been issued, through mistake of the entr yman, for land : 
not intended to be entered, and in fact worthless for the purpose entered, the _ 
mistake may be corrected. for the benefit of a transferee in good faith of the land. ° - 


actually smLEO ved and developed as a mining ¢laim, and intended to be ealereds 


| Secretary Hitchcock to the Commissioner of the General Land Office, | 
(W.V. DD) ,- April 19,1899. . | — (C.J. W.) 


This case is before the Department on the appeals of The Baldwin 
Star Coal Company and Michael Quinn from. your office decision of 
September 15, 1897, in which the petition of Walter Sprankle, to have 
the patent issued to him on coal entry No. 33, Ute series, corrected, 
was rejected, and the mineral entry No. 35, Ute series, of Michael — 
Quinn was held for cancellation. The decision is adverse to both ' 
parties to the controversy. ‘They have filed separate appeals. | 
The petition of Walter Sprankle is before the Department only as a — 
‘part of. the case of The Baldwin Star Coal Company, which company 
claims the land supposed to be covered by his mineral entry No. 33. 
after the same was perfected. 

- Jt appears from the record that Walter Sor site filed coal declara- 
- tory statement No. 677, Ute series, in the land office at Gunnison, Colo- 
rado, on November 14, 1894, for the SW. 4 of the SW. 4 of Sec. 17 and 


- the 8. 4 of the SH. 4 of Sec: 18, T. 15 S., R. 86 W., alleging possession 
of the same on Noveriber 12, 1894, On September 30, 1895, he relin- ” 


- quished the SW. 4 of the SW. 4 of Sec. 17, and made sal entry No. 33, - 


7 a series, for. the S. 4 of the SE. 4 of Sec. 18, 1.15 S., R. 86 We 


On September 20, 1895, Michael Quinn filed coal declaratory state- ee 


ment No. 746, Ute series, for the N.4 of the SE.4, the NE.f of the 
—. SW. 4 and the SE. 4 of the NW. 4 of Sec. 18, T. 15 S. R. 86 W. alleging 


. Deacon on that day. On September 1, 1896, he was. perm ee to 
make final proof and entry for the N. 4 of the SE. 4 , omitting the other 


land embraced in his declaratory statement. On the. saine day a.pro-— . 


: _ test was sd ‘by Henry ee President of the Baldwin Star. Coal 
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Company; against the allowance of said Lentry, which protest was filed 


before the entry was allowed. | , 
~ On September 2, 1896, Walter Spre ankle filed : a. erton for ‘fies cor- 


= rection of the natent: which had been issued upon coal entry No. 33, — | 


—. . Ute series, so as to embrace the land covered by coal entry No. 35, Ute | 


_ Series, on. account of error and mistake. ‘in deser ibing the land entered 


ae - by him. 


On October 99 1896, your office diverted that a cre be ad on 
ie. protest of The Baldwin Star Coal Company, which was subse- 
quently had before the local officers and resulted in a decision by them, 


se _ finding in favor of the validity of. Quinn’ s filing and recommending that 


the protest of said coal company be dismissed. They expressed. the 
opinion that it was too late to correct the alleged mistake in the descrip- 
~ tion of the land embraced in. the coal entry of Walter Sprankle, but 


without. questioning the good faith of either Sprankle or his vendees. _ 


There is no concurrence between your office and the local office upon 
the main question in the case, The oral testimony and the record in 
the case have been examined, and do not seem to fully support the 
conclusions reached either by your office or the local office.. The testi-. 
mony shows conclusively that the land described in the mineral entry 
made by Sprankle has no value as a coal mine; that it is not. the land | 
which he developed and improved, or the land the possession of which 
he turned over to Henry Purrier, who purchased from-him, but that 
. the land which Sprankle occupied and improved is the identical land 

‘the possession of which he turned over to his vendee when he sold. : 
The proof shows clearly that Quinn knew what land Sprankle first, and 
his vendees subsequently, improved and were working and were in 
possession of when he went upon.it, and your office properly held his 
entry for cancellation. There was at no time any doubt or uncer- 
tainty as to the actual identity of the land claimed by Sprankle and 
sold. by him to Purrier, for its occupation and use was actual, exclusive - 
and continuous, and they made no claim to the land which it appears 
is the land described in the entry made by Sprankle. | 
Your office in holding Quinn’s entry for cancellation followed the 
ruling of the Department in the case of Roberts v. Gordon (14 L. D., 
475), and the ruling of the supreme court in the case of Atherton ee 
Fowler (96 U. 8. B13) a: Your decision in that respect is. approved, “a” 


and that leaves the case as. between the protestants oe erie: a oe 


2 ‘through Walter Sprankle) and the United States. 


- The local officers, it. appears, detected no bad faith upon the part of | . | a 


Y Sprankle or upon the part of the protestants, but treated Quinn as hav- 7 


ing an intervening adverse right, in the presence of which the error in aS 


the description of the land patented to Sprankle. could not be corrected. _ - 


_ This was a false premise, and if the correction of the entry is refused, © 
it must rest upon some other ground, - Even. Sprankle appears to have 


eg “no real interest | in the matter further than to make good his contract of. 2 : 
7 Balen but. the oe comapany 2 is the real party: at interest. There -_ 
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being no one interested in ‘the land claimed . by die company except 
- gaid company and the United States, it becomes a mere matter of | 


administrative discretion whether the measures necessary to perfect the | 


company’s title will be adopted. . It is evident the government is under 


7 no legal obligation to relieve the parties from the consequences of their _ 
~. own mistake in the description of the land purchased, but, if the mis- 


take is real, ‘and the protestant company an honest and ae faith pur- — 
chaser, and under no legal disability to take the title, there would 
appear to be no good reason for refusing to allow it to perfect its title. . 


' hat the mistake in describing the Jand embraced in the entry and 


patent to Sprankle is real and, under the circumstances disclosed by | 

the record, natural, is not to he doubted. When this mistake was — 

brought to light by surveys set on foot by Quinn, with a view to the _ 

acquisition of the valuable coal mine then developed, and being worked 

~ by the protestant company, it appears for the first time to have discov- 
ered the defect in its title and to have promptly taken steps looking to 
the correction of the mistake. The method adopted was to reconvey to — 


| 7 Walter Sprankle the land described in the patent and to have him 


reconvey the same to the United States, and to ask of the government — 
the correction of the patent to correspond with the land developed and 
sold by him. The purpose of the reconveyance. by the company to 
“Sprankle and by Sprankle to the United States is thus understood — 
to be for the purpose only of: putting all parties in a status to cure by _ 
ameudment the defect in the title of the protestants. | 
After title to the patented land was thus restored to the ae. 
States and accepted by you, your office appears to have entered upon 
an ex-parte inquiry into the qualifications of Sprankle to make a min- » 
| eral entry on his declaratory statement at all, and proceeds to find that 
he cannot and to hold his entry for cancellation, although the local 
| officers, with the approval of your office, had denied his right to be 
heard.as a party. He was introduced at the hearing as a. witness for | 
protestants, and your office quotes certain questions and answers from _ 
his testimony, from which the inference is drawn that he made his 
- entry for the benefit of others. It is doubtful if the language used by 


this witness should be given the interpretation which your office appears ~ | 


to have placed upon it, in any event, but certainly it should not be 
made the occasion for the cancellation of his entry when his right to 


make it was not in issue, and without any opportunity afforded him to _ 


explain his language. His final receipt bears date September 30, 1895, 
which acknowledges the receipt of $1,600 in full payment for ae land 
described, which by mistake was not the land intended, was not the 
land papers and in his possession, not the land the possession of 
which was afterwards turned over to his vendee, and is land which has — 
no coal value, and very little of any sort. His trust deed to Henry 
 Purrier to secure to him the $1,600 borrowed from him to pay for the 
‘land bears date also Septeinber 30, and was presumably executed after 
obtaining the receipt. On October 8, 1895, he executed a warranty 
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- deed to Henry Parier for said land, in. consideration of twenty- one | _ 
’ hundred dollars, and on the same day. obtained a release from J. Ey” 
Brothers, public trustee, of ns’) trust deed, which was placed of record — 


October 10,1895. 

Patent fasted to Sprankle ¢ on a anuary. 18, 1896, and was - recorded 
February 3, 1896. 

The Baldwin Star Coal Company entered into articles of association 
on October 8, 1895, and filed said articles for record October 9, 1895, 
and was incorporated. 

The warranty deed of Henry Purrier to The Baldwin Star Coal Com- 
pany, dated January 24, 1896, and acknowledged June 25, 1896, was on 
the same day recorded. This company or association of persons was’ 
not 12 existence when Sprankle obtained paceue to the land afterwards. 3 

conveyed to it. | 


If there is anywhere any evidence of bad faith upon the part of the See 
protestant company, it is not in the record. The company is composed 3 
. of Henry Purrier, I’. W. Delano, George I. Bentley and A. P. Sprankle, — 
a brother of Walter Sprankle. It is shown to have expended eight or | 
nine thousand dollars in improvements upon the land in question. It 


may be the owner of other lands, but it is not shown to be the owner 


of other than the eighty acres purchased from Walter Sprankle. 


- The deed from Walter Sprankle to the United States and the sur- 


_ render of his patent for the S. 3 of the SE. 4 of Sec. 18,7, 158., R. 86 
_.  W., are accepted, and as it appears from the record as presented that — 
the land described is not the land which said Sprankle improved and 


intended to enter, but. that the N. 4 of said SE. 4 of Sec. 18, T. 15 S., 
R. 86 W., is the land which he developed and believed: he had entered, ; 
the entry heretofore made by him for the S. $ of the SE. 4 of Sec. 18, 
7.15 8., BR. 86 W., coal certificate No. 33, Ute series, will be corrected, a 
by substituting for the S. 4 (as ib now appears) the N, 4 of the SE. + of 
Sec: 18, T.15 S., R. 86 W.,so as to conform to the intention of the party a 


- es _at the time said entry a8 made, and it is so ordered. 


Your office decision is modined to couform hereto, 
APPROVAL OF INDIAN DEED—PROBATE OF INDIAN WILL. 
THOMAS CHATFIELD, Jr. 


. Where an Indian deed, purporting to be executed by the sole heir of a deceased 
allottee, is submitted for the approval of the Secretary of the Interior, and a 
protest against such action is made on behalf of one claiming under an alleged 

will left by the decedent, the Department should take no action until after the 
validity or invalidity of said will has been determined by the local courts having 
probate jurisdiction. 


| Assistant Attorne "y Gener al Fan Devanter to the Secretar y of the Ghian yn 
| : : — April 19, (1899. ee (GB. Ge.) 


~ March 18, 1899, the Commissioner: of Indian Affairs. transinitted -to.- 
the Department the papers in the matter of al application by Thomas — 
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; Chatfield, Jr., for the approval of a deed, executed by him September | 
— 8, 1898, ‘the purpose of which is to convey to his wife, Emma Chatfield, — 


the NE. + of the NW. d of Sec. 36, T. 15 N., B.S W., in the State of. 
: Michigan. 


Chatfield claims to be the owner of this land by reason of the. fact, , 
as alleged, that he is the only heir at law of Maria Chatfield, deceased, 


-- ~vho was the only child of Emma, Aw-no-quo- -to- quay, deceased, a Chip: | 


- pewa Indian woman, and the said Thomas Chatfield, Jr., who had — 
_ lived together as man and wife according to the laws and customs. ot 
her tribe. | 7 “e 
The above described land was located as an Siotment? by. aia on. 
account of the said Emma Aw-no-quo-to-quay, and a preliminary or 
trust patent. was issued to her-therefor, December 16, 1885, in con- 
formity with the provisions of treaty of August 2, 1855 (11 Stat., 533), 


and the treaty of October 18, 1864 (14 Stat., 657), between the. United > 4% 


’ States. and the Chip pewa Indians of Saginavy. Swan Cr eek, and Black | 
‘River, Michigan. a 
There is a provision in said patent - | 
| that the land shall never be sold or aliconted to any person or persons whomsoever 
| without the consent of the Secretary of the Interior for the time being. 
. The allottee died about April 13, 1887, leaving a will, dated the 10th 
_ day of the same month, written in the Indian leans, the precise 
terms of which are in dispute because of the difficulty of translation, 
but from which it is claimed that it was the intention of the testatrix 
to devise said land to her sister Charlotte Petah-se-gay-quay. 
The matter was referred to me March 22, (1899, for an opinion as | 
to who, | 
‘under the laws of Michigan, is the legal heir of this patentee, the nusbeed or the 


sister, and whether said will is of such form and eae as to convey or pass title 
to real estate under the laws of Michigan. | 


The facts upon which Chatfield’s claim is based are all denied. Iti is. 


denied that he was ever married to this allottee under any law or cus- 


tom, it is denied that they ever lived together as man and wife accord- 
ing to the Indian custom, or at all, and it is denied that he is the father. 
-of Maria Chatfield. Affidavits have been filed in support 6f his claim, 
and the “ business committee” of the tribe support his claim. On the 
other hand, affidavits have been filed to the effect that he and Emma: 
-Aw-no-quo-to-quay never lived together; that she worked. for him a 
short while as his housekeeper, but that both before and after her 
death he repudiated her child, and refused to ®ontribute anything to 
_ its support. 

Iam of opinion that the question presented is not, under existing’ 
conditions, one for the determination of the Secretary of the Interior. 

The fact shown by the papers that Emma Aw-no-quo-to-quay left a 
will, the purpose of which was to dispose of the land allotted to her, as | 
aforesaid, does not seem to be disputed. And if this Indian allottee 
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: was Gudea to. make : a will ‘under the laws of ‘Michigan; and ie cs 
. instrument is in form and character sufficient under those laws to ‘pass 


her right and title to or. interest in the allotted land to her devisee, 7 


~ such alienation would probably be entitled to approval by the Secre- — 
tary of the Interior. But these are questions which must be determined 
by the local courts exercising probate jurisdiction under the laws of the | 
State. | 


Until the requisite adjudication upon probate, the instrument, in so far as such 
adjudication should be wanting, would remain incomplete as an adjudged testa- 
mentary paper, and without any fixed legal value as ‘a will. In so far as it should 
remain unproved, it could not have the full operation ofawill. Thefact of its being 
unproved, would not render it void. 

But it could not be told whether it was void or not, until it should have panee 
__ the ordeal of probate. : 

- If, upon being subjected. on acne to every teak possibly needful, in view of its 
nature and provisions, it should. be allowed, it would then be ee operative AS. | 
~ will, and retroactively from the death of ie testator. , | 
Allison et al. v, Smith et al, 16 Mich. , 405-42 o:, 


| I therefore advise that, upon the matters as. now y presented, the See. | 
; retary of the Interior take no action in the premises. - 
Approved, — 'g * 3 | 

| —-. A. Hixouoooy, 
_ ORC. Ye 


ACT OF x UNE 4, 189) 7-EXCHANGE OF LANDS. 
OPINION. 


The act of June 4, 1897, in providing for an. exchange of lends included within a 
forest reservation and ‘‘covered by unperfected bona fide claim or by patent, ae 

contains no provision authorizing the suspension of action thereunder until the 

| - survey and examination of the reserved lands provided for in said act, and in © 


the absence of such authority, and in view of the evident purpose of this legis- ~ 


- lation, the Department is not warranted in thus Bu aponuas the execution OF 7 
— said act... a | ; 


| Assistant Attor ney- pea Van Devanter to the Secretary of the Interior, 
April 19, 1899, | _ (E.B,, dr.) - 


I am in receipt, by reference from the Acting Secretary, of the draft 
of a proposed circular, submitted with letters dated February 17, and 
March 21, 1899, by the Commissioner of the General Land Office, 
directing the ren lang officers ‘‘to refuse to accept applications for 
lieu selections” under the act of June 4, 1897 (30 Stat., 11, 36), “pend- 
ing completion of surveys of existing reserves and pcanination aid » 
classification of lands embraced therein,” the reference being “for an 


opinion as to the legality and oe of the proposed. cirenlar 


instructions. : 
‘ _ The provisions of the. said act relative to pubic forest reservations 
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ogee all embraced in pag es ‘thirty-four to thirty- six thereof, inclusive, 7 
— They have reference to reservations established by the executive under 
’ authority of section twenty-four of the act of March 8, 1891 (26 Stat. 


1095), and provide, among other things, for the survey, under the — 


supervision of the Director of the Geological Survey, of the public 


- . lands within these reservations; declare the purposes for. which such 


_ reservations are established and that it is not the purpose “to. author-. 
ize the inclusion therein of lands more valuable for the mineral therein, 
or for agricultural purposes, than for forest purposes;” and provide 
for an exchange of public lands outside the reservations for lands. 
claimed or owned within the limits of the reservations, and for.the res- 
toration to the public domain of any public lands within the reserva-_ 
tions, which, ‘after due examination by personal inspection of a com- 
petent person appointed by the Secretary of the Interior, shall be found 
: better adapted for mining or for agricultural purposes.” 

‘The provision for an exchange of lands is as follows: | 

That in cases in which a tract covered by.an unperfected bona fide claim or by a 
patent is included within the limits of a public forest reservation, the settler or 
_ owner thereof may, if he desires to do so, relinquish the tract to the government, — 
- and may select in lien thereof a tract of vacant land open to settlement not exceed- 

ing in area the tract covered by his claim or patent; and no charge shall be made in 
such cases for making the entry of record or issuing the patent to cover the tract 


: ‘selected: Pr ovided further, That in cases of unperfected claims the requirements of. - 


the laws respecting settlement, residence, improvements, and so forth, are complied : 
with on the new ons credit being allowed for the time spent on the et teh 
claims. 


| Relative to the establishment of aiiblic forest reservations and to the 
- reasons which prompted the enactment of the foregoing remedial provi- © 
_ sion, the Department in the recent case of BF. A. Hyde and J Joseph ¥ Wil- | 

| lan Belden (28 L. D., 284) said: | 


By the establishment of these resery ations many claimants and owners of Janda : 
within the reservation boundaries were placed in a state of greater or less isolation . 
from market and business centers, and from church, school, aud social advantages, 
and the value of their property for residence and other purposes was thereby 

impaired, The withdrawal from settlement and other disposition of the surround- 
ing public land precluded such persons from obtaining the advantages consequent 
upon the continuing and increasing settlement which was. anticipated when their | 
- claims were initiated or their title acquired. In.consequence they were clamorous . 
for relief from Congress. Strenuous efforts were made to have the more recent reser- 
vations revoked in toto. Instead, Congress granted the measure of relief contained - 
in the act of 1897. , 

The various provisions of that act, relating to igads within the limits of forest 
reservations, and additional to that hereinbefore set out, need not be recited. | 
Under these provisions the general integrity of the reservations has been main- 
tained, and rules and regulations have been prescribed and promulgated by virtue 
of authority vested in the Secretary of the Interior to insure the objects for which 
the reservations are ereated, which are to protect and improve the forests thereon . 

for the purpose of securing a permanent supply of timber for the people and insur- 
ing conditions favorable to continuous water flow (Rules and. Regulations, June 30, 
% 1897, 24 L. ‘D. , 589). It is obvious that the compe of these ee would be. 
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“atieerved and Seonie eH ie exclusive: governmental seaenitie and eeuizel of the - 
~ lands within the reservation boundaries. — The extinguishment of the claims, owner- 
ship and control of other parties in. and over the lands, of the class or. classes 
_ Intended to be reserved, is very desirable. on the part of the government, and where 
this can be done agreeably to the wishes of such parties under a reasonable con- 
struction of the above provision for an exchange of lands, it is believed to be the 
duty of the land department to place such construction “pen the law and thus pro-’ 
mote the best interests of all concerned. 


This act has now been in force for almost two years, and in no 
instance has the survey of any one of said reservations, or an examina- 
tion of the. public lands therein, been completed. The said proposed 
circular instructions, if approved and put into effect, would. suspend 
for an indefinite period the foregoing provision for an exchange of lands, 

and would practically deny to claimants and owners of lands within 
the limits of such reservations the benefits of said provision, and would | 
also correspondingly ‘impede the government in attaining the objects — 
for which such reservations are established. No authority for such 
suspension is found in the act itself, or elsewhere. In the absence of 
legislation expressly authorizing such suspension or: indicating plainly 2 


-. the purpose of Congress that the said. provision was not: to become 


effective until after the survey and examination provided for in the act — 
- should have been completed, the direction proposed to be given in the 
said circular would, in my opinion, ber an unwarranted ¢ exercise of ver 
by the land department. ia : 
The reasons stated by the Commissioner, in his letter of the 17th | 
“ultimo, for the proposed instructions, that “ the lines of many reserves. 


are poorly defined and impossible to locate without surveys and an - . 


examination and classification of reserved lands,” and that such survey 
and examination are necessary “in order to avoid the patenting of lieu — 
selections based on relinquishments of lands which may hereafter be — 
excluded from reserves or which surveys will show never to have been: e 
reserved,” do not seem to me sufficient to justify the. course proposed. 
In any case wherein it is doubtful whether a tract proposed to be | 
relinquished in- order to entitle the claimant or owner thereof to make 
a lieu selection, is within the limits of a public forest reservation, the” 
relinquishment should not be accepted ora lieu selection permitted 


until it be clearly established that such tract is within the limits of the 


reservation. Such case presents a simple matter of administration of 
the statute, however, and furnishes no ground for a general Etenene an 
thereof. 
In my opinion, the circular should noe be approved. 
Approved, 
B, A. HircHcock, 
_ Seeretary. 
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PRACTICE—RIGHT Or APPEAL—HOMESTEAD CONTEST. 


SHUPE Vv. Dana, 


The rejection of an ‘affidavit of contest by the local office, is a final action on its . 
part from which an appeal will properly lie; and the failure of the applicant to 
appeal in time should not operate to defeat His right to a hearing, if he is not 
duly notified of his right of appeal from the adverse action of the local office. 

A charge that-a homestead entryman ‘has relinquished his right and sold his inter- 
est in the land” warrants a hearing though made within less than six months 
after entry. 


Seoretary Hitchcock to the Commissioner of tha Geneval Lana Office, 
(W.VeD) April 24, 1899. (lL. L, B,), 


December 19, 1896, George W. Dana made homestead ao for the 
SE. 4 NW. Land NE. 4 SW. 4 By Sec. 2, T. 13 §., BR. 44 E., at the Black- 
foot, "Jaaho, ia office. > | | 

April 8, 1897, John R. Sines made affidavit of contest before the | 
United States Commissioner for the district of Idaho, in. which: he 
alleged — | | | 
- that the said econ W. Dana i wholly abandoned said tract; that he has changed. 
his residence therefrom for more than six months since making said entry; that said. 

tract is not settled upon and cultivated by said party as required by law; that the 
said George W. Dana has never lived upon the said land since the date: of entry nor 
made any effort to comply with the law; and affiant is informed and believes he has . 
: relinquished his tights and sold. his interest in said land to other parties, — 

- His affidavit is corroborated by two witnesses who state that they 
“Irnew from personal observation that the statements s therein made are 
true.” | 
This affidavit seems to have been sent to the local office by mail and 


is endorsed :—“Rejected April 9, 1897, on account of six months for .. 


making settlement not having expired. John G. Brown, Register.” 
_ The only evidence in the record that Shupe was ever notified of the 

rejection of his said affidavit of contest is contained in a subsequent 
application (July 15, 1897) to be allowed a hearing thereon. This appli- 
cation is addressed—‘‘To the register and receiver, Blackfoot, Idaho, 
and the Commissioner of the General Land Office, Washington, D. 0.” 
With this application he files, as an exhibit, what purports to bea copy. 
of a letter from the register t0 Shupe’s attorney, dated United States 
land office, Blackfoot, Idaho, April 9, 1897, as follows: 
_ I have this day rejected H. E. of John R. Shupe for NE. 4 SW. 4 and SE. 4 , NW. 4; 
‘Sec. 2, T.138., R. 44.E., on account of H. E. No, 5560, made December 19, 1896, by 
Georwe W. Dana, | 

I have also rejected contest affidavit of John R, Shupe v. said George W. Dana for . 
the same land as described above on account of the six months.allowed by law for 
beginning improvements not having expired, as the entry was made December 19, 
1896, and the six months would not expire till June 19, 1897. : 

- At the request of the receiver I return $16. 00. . 

Very respectfully, - »:  . * JOHN G. Brown, Lfegister;. - 
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i “The next day, April 10, 1897, the attorney for Shupe re to the reg- 
; ister and receiver asking that notice be issued on said affidavit on the : 
| following grounds: | : : | . 
- Shupe says that George Dana his sold his: Waterest in “that land’ aid has pai 
 quished his right to a third party. This party will no doubt come in later and file 
his relinquishment and. his entry. 
Shupe wants his filing and contest to forestall this, Cannot it be done? 
No further action seems to have been taken by the local officers on 
Shupe’s affidavit of contest, but April 17, 1897, just a week after the 
‘rejection of Shupe’s application to contest the entry Rudolph Ashliman 
presented the relinquishment of Dana and was allowed to make entry - 
of the land covered thereby. — 
_ Shupe did not formally appeal from the action of the tepietey in 
rejecting his contest affidavit, but July 15, 1897, applied to your office | 
for an order directing a hearing thereon. In his said application £6.22 


your office he set forth the facts above detailed and further stated, in . 


what he designates. as a supplemental affidavit of. contest, that- | 


the said Dana entered the said tract of land for fraudulent and speculative pur- | 


- poses, That immediately after the said entry, one Rudolph Ashliman, the present 


| entryman, entered upon the said land and exercised acts of ownership and exhibited _ 


the receiver’s receipt of Dana. That affiant is further ready to prove that * * * | iar 
he (Dana) sold all his right, title, and interest. to the said Ashliman ahortly after ~~ 


-enterin g same for a valuable consideration. 


This affidavit has other allegations, but the material iatemene are. - 
contained in the foregoing. It purports to have been subseribed and — 
sworn to before the U.S. circuit court commissioner, district of Idaho, — 
but. neither the commissioner’ S name nor his official seal is 3 attached 
thereto. ie 
‘By your office letter of August. 16, 1897, it was: ; Hela: «“ ‘that in the 


© absence of an appeal, no final certificate having been issued on Ashli- | 


| “man’s entry, the matter was not properly before this office,” and ‘the. 


| papers were returned to the local office for disposition. On receipt of — 


your said office letter the register and receiver rejected this application 
for a hearing and Shupe duly appealed from their said action. : 
By your office decision of December 13, 1898, now here on appeal by 
Shupe, the action of the local. officers was affirmed and the clea of 
Ashliman was held intact. 
~The action of your office in refusing to consider Shupe’s application 
for an order directing a hearing in his contest, for the reason that he 
‘had not appealed from the rejection of his contest affidavit by the local 
officers, was erroneous, Such application was in effect an appeal from 
such rejection, and if his contest affidavit stated sufficient ground for — 
cancelling Dana’s entry, a hearing thereon should have been ordered. | 
‘While his said application for a hearing was not presented until after 
the expiration of thirty days from the date of the rejection of his — 
- affidavit of contest, there is nothing i in the record showing that he was" 
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ever ‘notified of his right to appeal ‘from, such action = the register 
and receiver. Rule 70, of the rules of practice, provides that— | 


‘Rules 43 to 48 inclusive and rule 93, are applicable to all. appeals, from the dei. 


sions of. registers and' receivers, 


Rule 43 1 18 as follows: 


Appeals from the final action or aepictons of registers and receivers lie j in every pe 
case to the Commissioner of the General Land Office. | , 7 


Rule 44 requires that— _-.2 = _ 7 - Be es 


After hearing i in a contested case has been, had and closed the eebietee and receiver © 
will in writing notify the parties in interest of the conclusions to which they have 
arrived and that thirty days ate allowed for an appeal from ‘their decision tothe | 
- Commissioner, the notice to be served personally or by Fog enone letter through the 
mail to their last known address. ; 


As before seen rule 70 makes this requirement applicable to all 
appeals from the decisions of registers and receivers. The rejection of 


- his contest affidavit was the final acbion of the local office from which 


an appeal lies. 


The failure of an applicant for a tract of land, to appeal from adverse action of 
the local office will not be held to prejudice his rights when such action is not 
endorsed on the application and the applicant notified of his right of appeal. (Syl- 
labus in Sheldon v,. Roach et al., 22 ae D., 630; see also Robles v. Kineaid, 27 L. D., 
632. ) 

‘The case was therefore re before you for consideration when 
your office decision of August 16, 1897, was rendered in which consid- 
eration was denied for failure to appeal. from the action of the local 
office, and it is now properly here for consideration, without prejudice 
to the inceptive rights of the appellant. | | 

The only question to be determined is: Was his contest affidavit 
— wrongfully rejected by the local office?’ In other words, did the aff- 

davit state sufficient facts to authorize issue of notice and a Y hearing. 
thereon? 

_ This Department has eenaenus held ‘that the ee of ubandon- 


: ment will not lie against a homestead entry where such charge is pre- i, ‘ 


_ ferred within six months after the entry is made, but in the affidavit of 


contest here in question there is in addition to the charge of abandon- _ : 


ment, an allegation that the defendant “has relinquished his nen and : 
sold his interest in said land.” _ _ 
This is a specific charge by no means aeceesarily aanloeouls to the. 
- charge of abandonment as usually made under the statute, and if 
alleged and proven at any time before the expiration of five years from - 
the date of entry, or before final certificate is issued, the entry must be _ 
canceled. Lilly #. Thom et al. (4 L, dD, 245); Smith v, Green et abe (5 
iL. D., 262). | 
It was, therefore; e error on the part of the register. and receiver to. 
| reject. the affidavit of contest as originally presented, and likewise error. 
_ on the oe of your. office to deny a hearing thereon. — : _ 
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You will therefore direct that. the Grieinel affidavit of contest te - 


accepted ; that notice issue thereon to both. Dana and Ashliman, and 


that the latter be allowed to intervene and. defend his entry. The tes- 


-timony at the hearing will be confined. to the allegation of the sale and 


a relinquishment of the entryman’s right and interest in the. land.. 


The decision appealed from is nopordinely modified. 
SWAMP L. AND GRANT-ERRONEOUS SURVEY. 


| | SrarE OF OREGON. F 


The actual status of land at the date of the swamp grant déterminds the right of ae 
State thereto, and such right. is not affected by the erroneous designation of a 
- tract as a “lake” i in the approved survey. , | 


| Becretary Hitchcock to the pmaiennee of ‘the General Eand Office, 
(WV D) — April 24, 1599. ee CW, M. W.) 


_ The land involved in this matter is sitiateds in becca 29, 32 and 33, | 7 


-'P. 3.8,, B. 39 B.,and sections 4,5 and 9,1.48,, 8.30 5. La Grande, — 


| Oregon, land district, coitaruing. an estimated ares of 1 731, 07 acres. — 


= Upon the approved plats of survey of said townships this land es . a 
_.. designated as “Tule lake.” > 
_ It appears that in January, 1873, the State of Graze filed in your — 


office a list of swamp land selections, which, among other lands, covered 
those embraced i in “Tule lake,” as it appeared on the township plats. 


_ October 15, 1896, your office directed the local officers at La Gemiae! . P d 
to call upon the proper State officers to show cause, within sixty days, 
why the claim of the State under the swamp land grant should not ae je 


: rejected. as to the lands included in “Tule lake.” : 
The State by its attorney general filed its showing, poeroborated by 2: 
affidavits, alleging, in substance, that “Tule lake,” as shown on the 


ar plats of survey, was not, on March 12, 1860, a lake or body of water. . : 


as contradistinguished from land, but that the same Was swamp and 
overflowed lands within the meaning of the act of September 28, 1850 
(9 Stat., 519), as extended to Oregon by act of March 12, 1860 (12 Stat., | 
3). and also allegiv g that : since the selection of J anuary 29, 1873, 


the State has sold and conveyed the said swamp lands. designated as “Tule Lake? 

to one Fred Nodine in good faith, and the said Fred Nodine in good faith purchased. 
and paid the State in full therefor, sometime about the year 1889, and that the said 
Fred Nodine has fully reclaimed. tlie said swamp lands. ‘The State therefore insists 
that its title to said lands as swamp and overflowed ‘lands - ought to be. upheld, in 


order to protect: its grantee and his assigns in their title to the same from the State. ae 


| - Opon. this showing your office, on February 6, 1897, transmitted the 
papers to the surveyor general of Oregon and authorized: him to order 
a hearing for the purpose of determining whether the tract designated 


on the plats of survey as “Tule lake” Was 2 lake i in 1860 or a marsh or oe 
a swamp as alleged by the State. The surveyor general was directéd to. 


ee 
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7 consider the testimony submitted in connection with the records of his © 


| . office and any other information he might possess, and render a bai 
thereon and transmit it with the record to your office. — 


The hearing was ordered, and at the time set for taking evidence the | 
‘State of Oregon appeared, by its attorney general | and other counsel, 


| aud also appeared in person and by counsel one S. F. Newhart (or ‘eo 


Newhard), claiming to be a grantee of the United States for lands adja- 


cent and bordering upon the lands in controversy as riparian owner, . |. 


Evidence was submitted on behalf of the State aud said Newhart. 
July 10, 1897, the surveyor general rendered his decision holdin g 
that the tract in controversy was not a lake at the date of the swamp 
grant to Oregon, but was’in fact swamp and overflowed land within 
the purview of the swamp. land grant to Oregon, — 
The record and evidence were transmitted to your office J i 10, 1897, 


and in August of that year the surveyor general tr ansmitted an appeal oS | 


from his decision by said Newhart. 

September 28, 1897, your office concurred in the soneiuuione of the 
surveyor general and held that the tract designated on the’ plats of | 
survey of townships 3 and 4 §., R. 39 E., as “Tule lake,” was not a lake 


on March 12,1860, but was a marali or swamp at that date, and as such a 


inured to the State of Dereon under the swamp grant. 
. Newhart appeals. 


It appears that the part of Oier0nt in which the land in ee is. 


ae - situated was settled in 1862, and most of the witnesses who testified at _ 


_ the hearing were among the early settlers in the vicinity of the tract. 
— Some of them, however, testified that they passed by it several years — 
_ prior to that time. While none of the witnesses testifies to the charac- : 
ter of the land at the date of the swamp grant to the State, there is 10 | 


.. reason to believe that it was different in character in 1860 from what it 
was in 1862, when these witnesses became acquainted with it. In other. — 


a 7 words, if the tract designated “Tule lake” on the township. plats was _ 


not in fact a lake. in 1862, the only reasonable conclusion to be drawn 2. 


sant 


from the testimony would be that it was not.a lake in 1860. | 
. The evidence shows that what is designated as “Tule lake” on the 
plats is a low, almost level tract in the valley of Catharine creek, a 


mountain stream. This creek was usually high in the spring and sum- 


mer by reason of the melting snow on the mountains.. At such times _ 


_ the waters of said creek would spread out and cover-a large area of — - 
. country, including the greater part of the lands in controver Sy; in the aa 
early sixties this overflow was caused to some extent, or at least aug: 


mented, by obstructions, such as beaver dams in the channel of said 
creek below where it passed through this tract. In the fall and winter — 
the water in said creek would gradually subside and.pass off the tract, 
except a few ponds containing from one to three acres. Aside fom : 
said ponds the tract. was covered by a dense growth of vegetation, such” 

as tules or bulrushes, cane, swamp-grass, flags. and other swamp vege- 
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Te, tation, interspersed with willows.” Tt is shown: the ‘evidence that 


. - during the falls and winters of 1862, 3 and 4, hundreds of cattle and ee a8 
other stock were pastured upon the land in question and were kept Ae 


- ~~ entirely upon the grasses. and. other vegetation growing | thereon; ‘that: 


Pons men could go over practically all of the tract during the fall and winter ‘ - 


| ‘season on foot or on horseback. 


The State sold and conveyed. the land in quectona as swamp land to- , 


. ered: Nodine for $1,819.35, and he has reclaimed. it by clearing out ~ : 


obstructions in Catharine | creek, ditching, ete. . at an expense of about > 


$15,000. 


‘It appears from 3 your office dasision eppedled from that among the 7 C 
lots bordering on the so- called lake are lots 4, 5, 6, 7, and 8, of Sec. 5, 


T.48., R. 39 E., which were embraced in soniauiad cash entry made 
by William Clark ‘February 12, 1872, which entry was patented Jan- 
uary 15, 1875, and the swamp land claim to such lots rejected July 7 
1891. It appears from the testimony in this case that 8. F. Newhart, 
the appellant, is the transferee of said Clark. 

The contention of counsel for Newhart, that the testimony ou behalf 
of the State was incompetent for the reason that “it was largely the 

opinion of witnesses, rather than a statement of fact, ” is not borne out 

‘by the record. | 

It is claimed that the sur vey byt the United States ieeieiarea said 
land as a lake and meandered its boundaries, and that’ thereafter the . 
United States in disposing of the adjacent riparian lots, parted to all 
claim to the land within the so-called lake, and is therefore “now with- 
out jurisdiction to determine this contest.” 

This claim is'without force for the reason that the status or condition 
of the land at the date of the Oregon swamp land grant, March 12,. 
1860, is the criterion by which the right of the State must be deter- 


tnided and the existence of the lake at that time is disproved, and itis 


; ‘also shown that no such lake existed when the survey was made. 


Tf counsel mean to be understood as claiming that in the absence of . 


an existing lake as. shown by the survey the action of. the deputy sur- - 


veyor in designating and meandering land as a lake was binding: on - e. 


et the government, then aes claim 3 is. without, merit and Fines no | of 


Ps a4. discussion. 


The remaining iaestons, ed — tiie pneals will ee egisacee . 


eo : and disposed of in a general way, without specifically referring to them oe 
or. “in the order presented by appellant. = a 
‘It is the duty of the Secretary of the Interior, Andee the swamp laid . 


: grant, to ascertain the character of lands claimed bya State as swamp, 7 


| and whenever Jands are found to be swamp and over flowed within ‘the a3 


mn granting act the law makes it his duty to cause a patent to be issued — pas 


to the State therefor. The State cer tainly has the right to protect its 
_ grantee by perfecting its own title to the land in controversy. There — 
| As. nothing i in the ee that the Btate selected euler lan ds ones upon * 
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is so-called lake under anothe: act” of Corres which affected its — 
right to this land under the swamp grant, or which. operated asa 
- ratification of the survey which meandered this land as a lake. | 
_ This proceeding is not an application by the State for the survey of 
land that was at ong time covered. by a lake. The approved survey — 
returned the tract in dispute as a lake, aud the State alleged, in effect,’ _ 
that there was a mistake in the survey, that it was erroneous and incor- 
rect in showing a lake, and that the tract covered by what the survey 


_- returned as a lake was in fact land of the character granted to the 


State by the swamp act. The hearing was ordered to. determine these 
facts, and not for the purpose of determining whether lands that as a 
matter of fact were at a given time covered by the waters of a lake 
- should be surveyed. The real issue tendered by the State was that the 
land in controversy was swamp land on the 12th of Mareh, 1860, and 
such in character was granted to the State. — 
It follows that the decisions of the Department: relating to applica- 
tions for surveys of lands that have been covered by actual lakes the 
existence of which’ was not. questioned, can have no SSpeneation to this 
case. 
Neither is- Hardin v. Jordan; 140 U. 5S. 371, apslicable ‘o this case. 


= In that case the correctness of the survey, including the meander lines’ 


and the existence of the lake, was not in issue or questioned. In this 
; case the non-existence of the lake indicated by the survey, and conse: 
quently the incorrectness of the meander lines, were the only material 


- matters in issue. The distinction between the authorities cited by 


counsel for appellant and the case at. bar 1 is so clear as not to. oe for 
further discussion. , . | 

From a careful seamnatiol of the record and evidence in the’ case, 
and after considering all the questions presented in the. record, the 
_ Department concurs in the findings of your office and the surveyor-gen- | 


eral, that the tract designated as “‘Tule lake” on the plats of survey 


of townships 3 and 4 S., RB. 39 E., La Grande, Oregon, was not a lake 
on March 12, 1860, but i fact a caareh or swamp at that date, and as 
such inured 86 fe State of Oregon under its swamp land srant. 

The decision epee! fr om is accordin sly affirmed. 


| MINING CLAIM—ADVERSE PROCEEDINGS—JUDICIAL AWARD. 
STRANGER LODE. | 


An abjacton to a mineral application for the reason ee the discovery shaft and. 

i | improvements are upon ground specifically. excluded from the published notice. 
of application is not tenable, where in-adverse judicial proceeding the gro ound 
so excluded has been awarded to the applicant. — | 

An applicant for lode patent has-no right to land embraced within the prior loca- - 

_ - tion and application. of ae and against which said Jepplicayt filed no 
adverse claim, 
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e * The aiid line of a, survey ors a lod ania may she: lata. pon: “the aartans of a ‘prior | : | 


location i in order to hold. land’ embr aced within. the lines of a valid location; but _ . 
in case the prior location is excluded the end line may not be placed. beyond the 
- point where the lode in its onward course or strike inter sects the exterior bound- —_ 


ary of the excluded ground. | : 

Ak failure to file an adverse claim against an Appiouay for Mineial pneu is a waiver 

-. of all right to the ground in conflict; anda judgment obtained in adver se pro- 
ceedings against the subsequent application of another is of no avail as against 


such waiver, or as against z & dudement obtained by.¢ one who successfully adver sed fe & 


the first applicant. - 
. Where a party has — applications ening re the: same “time, exel of “which = 
. embraces the ground i in conflict with other locator 8, and such ground is awarded” 
a ‘to the applicant in judgments secured. in: adverse proceedings, he. may, at ae. 
a a, election, take the same under the senior application. | 


It. is not material to the rights of an applicant under a favorable judament fee 


in adverse proceedings, that an adverse suit is still pending between the losing 

party in such pr oceedings and a third party, where a favorable judgment against : 
-. the third party for.the same ground has already been secured by the applicant. 
oA judicial award to the j junior locator, made in adverse proceedings, of a small part 

of the ground in conflict, is none the less binding upon the par ties and the Land 
_- Department because made in pursuance of a stipulation between the parties. 


Secretary Hitchcock to the Commissioner of the General Land Office, April 
(W.V..D.) | 835; 1899, (EB, Jt.) 


The Little Don Mining and Tunnel Company, for convenience here- 
inafter called the “company,” has appealed from your office decisions | 
of December 9, 1897, and May 10, 1898, in the matter of Pueblo, Colo-— 
rado, mineral application No. 1673, for patent to the Stranger lode . 
mining claim, survey No. 10,501. - os 
The claim was located November 7, 1891. The company filed its 
application, May 25, 1896, for the entire claim as located. and surveyed. 
The published notice of the application, which commenced May 30, 
1896, excluded, “without waiver of right, Surs., Nos. 7452 am., 7996 
am., 8177, 8277, 8287, 8714, 8715, 9168, 9260, 9346, and 9952,” leaving a- 
net area of 5.263 acres. The conflicts between these and other surveys 
and survey No. 10501 are shown in the accompanying diagram. No 
adverse claim was filed against the Stranger application. November 
. 8, 1897, the company filed a supplemental application for the tract or 


parcel sonnel: by the overlapping survey lines of the Stranger and 


the White Elephant (survey No. 9260) claims, and for a parcel ten feet _ 
“square, within the Devide claim, survey No, 9346, and immediately 
inside of the east end line of the Stranger, and equally divided by the | 

center line of that claim. | Thereupon the local office forwarded the | 
_ papers to. your office for instructions. The papers. were considered by 


=. your office and by. decision of December 9, 1897, it was held: 


Entry could not be made on the application, - the reasons: 

(1) That no discovery of mineral is shown within claimed limits. | 

(2) In view of the exclusions made the survey of the claim does not eontoumn with 
the provisions of parsereple 50 and 51, of une mining regulations, 7 
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6) There are ‘no -impt ovements shown to have eGii made on claimed surfaces. 
“ground. m+ 


: * > a ; | * o . a _ * 
“In view of. the topo, ‘the sites lode ‘supplication’ for patent No. 1673 is 


hereby held for rejection. and the subsequent proceedings on the part of the claim- ee: 
ant in the matter dismissed. = . 


Upon: review, wherein additional papers filed by the apoleaat’ im fie : 
meantime were considered, your office held, May 10, 1898, that the appli-. 
cation could not be allowed to embrace any part of ile. Devide claim; 
that the northeasterly end line of the Stranger “must be established _ 
either southwest of the Montazuma (survey No. 7996) or not further — 
within said claim than is necessary to embrace ground properly located 


as part of the Stranger claim ;” that “the Stranger claimant has no | 


-_ right to said White Elephant conflict,” nor. to the conflict between the: 
Stranger and the Katie, survey No. 10, 213; that “entry could not be — 
allowed for the Hattie 8. (survey 10,21 3)—General Browhing—Stranger 


conflict;” that a judgment rendered July 8, 1897, in an adverse suit by — : 


the Stranger claimant against the Ground Hog (survey No, 9952) claim- 
ant would not be recognized or given effect as to the award therein 
made to the Ground Hog claimant of a small tract ten feet square on 
the north end line of the Ground Hog claim, but, instead, the tract. 
would be considered as part of the Stranger claim, and the Ground Hog 
~~ application was accordingly held for rejection as to such tract; that a 


similar award, by judginent rendered J anuary 10, 1898, of a ‘strip ten - 
feet wide alone the southerly ends of the Pactolus Gains Nos. 3,4 and 


5, survey No. 9878, and of small tracts containing the discovery shafts : 
of the Pactolus claims Nos. 3 and 5 would not be regarded or given _ 


. any effect, but, instead, would be considered as a part of the Stranger | 


Claim, aud the a oleatioh for the eactome group was accordingly held 
~~ for rejection as to the Pactolus Nos. 3 and 5; and, in conclusion, it was — 


- . therein said that: 


Should this. decision become final the ena for the» Stranger lain will aa . 


required to havean amended survey made, and thereafter, upon filing an application. : 


— to purchase i in accordance with the terms of this decision, further and appropriate . 
— action will be taken. | 


~ From these decisions the company appeals, assigning error as follows: 


First. In holding that no discovery of mineral i is shown to have been made ae : 
the claimed limits. 


Second. In holding that, in view of the subiusions made, the survey 7 of the claim a 
is not in conformity with the prowseions: of pees Pas 50. and 7 of the Mining ; 


Regulations (old). 


'Phird. In holding that no improvements are shown to. have been made on claimed ae | 


ground. 
Fourth. In holding that under: the mining laws and regulations no valid entry 
could be made under the application as presented. 2 
Fifth. In holding that the conflict of .002 of an acre with the Davide Tod6: cannot | 
be taken by the Stranger, and that the northeasterly end line of the Stranger must — 
be established euler southwest of the Montazuma oe or not further within said 





. 324 - DECISIONS RELATING TO THE PUBLIC LANDS. 
Siti thea’ is necessary to embrace ground | property located 18 a a part of the Strans ger _ 
. claim. . 


. _ Sixth. In rolding that the Stance: has no right ts the: White Elephant conflict. pa 


Seventh. In holding that the Stranger must. exclude the Katie conflict. 


Kighth, In holding that an entry could not be allowed. the Stranger claimants for _ | 


thie Hattie S.—G eneral Brownin g—Stranger conflict. 


Ninth. In refusing to recognize the decree oF the court in the adverse suit between E : 


the Stranger and the Ground Hog. 


Tenth. In refusing to recognize and give effect to the decrees rendered | on the es 


adverse snits of the Stranger against the Pactolus Nos. 2, 3,4.and 5 and the Hannibal, | 
claims. 

> The second decision of your offica’ in effect, mioditied the former | 
decision to the extent of waiving the objections thereof numbered (1) 
and (3) to the company’s application, and of vacating and recalling so 
“much of the former decision as held the application for rejection. The 
said objections were based upon the fact that the discovery shaft, which 
is the applicant’s only improvement, is upon a part of the claim specif: 
-leally excluded by the published notice. This shaft is valued in the 
official survey of the claim at $620, and is the basis of fact for the sur- 
veyor general’s certificate that the necessary expenditure of $500 has 
been made by the applicant or its grantors. In the adverse suit 
between the Stranger and Ground Hog claimants the land containing 
the Stranger discovery shaft was awarded to the company. In view of: 
this award and the proof of over $500 expenditure in the discovery 
shaft, the objections numbered (1) and (3) are no longer tenable 
(Mitchell v. Brovo, 27 L. D., 40; and Hallett and Hamburg odes, id., 
104); and this your office seems to have recognized. 

As already indicated herein, the conflict between the Stranger and 
Devide claims is excluded in the published notice of the Stranger appli- 
cation. Although the small tract ten feet square, above mentioned, 

within the Stranger-Devide conflict is embraced in the supplemental 
application filed November. 8, 1897, by the company, its application to 
purchase, filed January 19, 1898, specifically excludes all of the Stran- 
- ger-Devide conflict. Further more, it is not apparent upon what claim 


of right to that small tract the supplemental application rests. The 
— Devide claim was located September 27, 1891, and therefore prior tothe 
oe location of the Stranger. ‘Application: for patente tothe former was filed: 

June 14, 1895, and is still pending. Publication of notice thereunder 


: commenced i une 22, 1895, ‘The company did not file any adverse claim — 
against the Devide applicant.. Both by reason of priority of location | 
-. and of the failure of the company to adverse, the Devide. applicant has — 

the superior possessory title to the land i in conflict. Upon the evidence 
now in the case it must therefore be held that the company has no right — 


2° to the small tract in question, and its supplemental epplionyan as to 


such tract must stand rejected. 


The next question presented i is as to how far nor theastward the none —_ 


7 easterly end line of the Stranger claim may be: placed. Immediately | 


within this end “ues as ow shown. in the ea the Stranger ees, ill 
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tion conflicts with the Montazuma, survey No. 7996, the Devide, survey 


No. 9346, and the Iron King, survey No. 8287. By reason of exclusions 


made of the couflict with the Montazuma aud Irou King, and of what 
- has already been decided herein as to the Stranger-Devide conflict, the 

‘Stranger applicant is not entitled to any of the area embraced by these — 
conflicting surveys. The Stranger location was made prior to the Mon- — 
tazuma, but subsequent to the Devide and Iron King. At its northeast 
corner the Stranger location embraces a small tract not claimed by any 
other party. To so much of this tract as was lawfully embraced within 


- the lines of the location the owner of. the Stranger is entitled, and to | 


hold it the end line of the Stranger survey or location may be laid upon | 
the surface of the other prior locations (Hallett and Hamburg Lodes, | 


27 L. D., 104; and Del Monte Mining and Milling Company v. Last _ 
Chance Mining and Milling Company, 171 U.8.,55). The Devide being _ 


a prior location and the conflict between it and the Stranger location | 
being excluded by the published notice of ‘the Stranger application, | 
the company has no right to the Stranger lode beyond the point where — 
the same in its onward course or strike intersects the Devide end line 
and passes within it (Paragraph 7 of mining regulations, approved | 
‘December 15, 1897). Through this point then but not beyond it the 
end line of the Stranger may be established. The decision of your 
office is modified accordingly, and the Str anger aMIVEY will be amended. 
to conform herewith. | | 

The conflict between the Stace and White Hlephant survey No. 
9260, is also within the boundaries of the location of the General. 
Browning lode claim (unsurveyed) and of the Hattie S., survey No. 
10,213. The owner of the White Elephant filed appleaien for patent 


thereto, February 28, 1895, and commenced publication of notice of the 


same March 2, following. This was the first application for the land. 
No exclusion of the ground within the White ELlephant-Stranger con- 
flict was made. No adverse claim was filed by the Stranger or the - 
Hattie S. claimant.. By failure to adverse both these parties finally — 
and conclusively waived all right or claim to the ground in question. | 
The owners of the General Browning duly adversed the White Ele- | 
| phant and in a suit in support thereof were awarded, with other 
ground, that embraced in the White Elephant- Stranger sondict: The 
- Hattie S. subsequently filed application for patent, was adversed by | 
_ the Stranger, and the Stranger applicant recovered a judgment in its 
_ adverse suit against the Hattie S. embracing the ground here in ques- — 
tion. Such judgment, however, is of no avail against the waiver to the | 
White Elephant claimant and the judgment obtained by the General | 
Browning claimants. The Department concurs therefore in the deci- - 
sion of your office adverse to the claim of the Stranger, as to this — 
ground. Its supplemental application therefor is accordingly rejected. 
-- The conflict between the Stranger and the Katie, survey: No. 10,213,, 
is so small as to be comparatively insignificant. Still, as shown by 


| 326 7_ "DECISIONS RBLATING TO THE PUBLIC ‘LANDS. 


a. accompanying, » diagram, Giois isa » slight conflict: “This Gonnict i is 


| -. also within the boundaries of the Sunday and Pactolus No. 5 locations, — ; 7 
and most of it is also within the Pactolus No. 2 location. | The applica), 


tions for patent to the Str auger and Katie, and the application for the — 


- Pactolus Nos. 2, 3,4, 5 and Hannibal, survey No. 9878, were received. | 


"tee by mail at the same time, that. 18, at nine o’clock a. mn., May 5 25, 1896. _ 
: Application for the Sunday, survey No. 10, 410, was filed by. the said — 


company, | December 10, 1896, The periods: of. publication for the 


«Stranger, Katie and che: Pactolus group are identical,, commencing. | is : : 
_. May 30, 1896. No exclusion of the conflict in question was made by 


‘s any of these applications, nor was it made. in any of the several pub- : 
lished notices save in the case of the notice for the Sunday, which — 


- excluded all conflict between that location and the Pactolus Nos. 2, 3, . oe 


4and 5. Neither the Stranger nor Katie applicant « adversed the other, 


But, in behalf of the Sunday, the company adversed the Katie; in | 


behalf of the Stranger it adversed the Pactolus Nos. 2, 3, 4, aud 5,.and 
. Hannibal, all owned by the same applicant; and in behalf of. the ‘san. 
day. it adversed the Pactolus Nos. 2, 3, 4 and 5. The owner of the 
Pactolus group also adversed. the Katie. Suits were duly commenced 
on each of these adverse claims. That of: the owner of the Pactolus 
group against the Katie is still pending, so far as appears. The com- 
pany’s.adverse suits against the Katie and Pactolus, respectively, each 
terminated in a judgment, rendered the same day, January 10, 1898, 
- by the same court, whereby is awarded to the company, together with | 
other ground, that in the Katie-Stranger conflict. Although two of 
these suits were in behalf of the Sunday location, it seems, from the 
present proceedings, that the company prefers to enbrnee the ground 
in this conflict in the Stranger application. The Stranger is the prior 

‘location, and the application therefor was prior to the application for 


the Sunday claim. The company is entitled to the ground in question 


beyond peradventure. There can be no objection to its election to 
include.it in the Stranger application. It will be allowed to do so. 
Your decision to the contrary is therefore reversed. | 
- In the company’s judgment against the Hattie. S, (embraced in the 
same survey and application as the Katie) the entire conflict with the 
‘Hattie S. was awarded to the company as owner of the Str ‘anger loca- 


tion. It is not material to the question of the Stranger claimant’s es 


| rights under that judgment. that, as recited in the decision of May 10, 


1898, there is still pending an adverse suit. by the owner of the Pactolus 2 oe 


group, including the Hannibal, against the Hattie S., for the reason > | 


>. that the same judgment which awarded to the ‘company the Katie- . oe 
. Stran ger conflict i in the adverse suit between the company as owner of } 
the Stranger and the applicant for the Pactolus group, determined 


their rights, as between each other, to all the Stranger- Pactolus group. ‘ E 


mt ; — conflict. By this’ judgment all the. conflict, save as to a few small pt 
oe. hereinbefore mentioned, ane lereinatter further considered, Re ; - 
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awarded to. the. said. company. It is not necessary sneretore that 


a proceedings under the Stranger application should await the termina- 


tion of the Pactolus-Hattie S. litigation. The suit by the General 7 
Browning claimants in support of their adverse claim against the Hat- 
tie S., involving the Hattie S.-General Browning-Stranger conflict, to 
which your said decision also calls attention. as an additional reason 


for delaying proceedings under the Stranger application, was dismissed 


by order of court June 29,:1897, at plaintiff’s costs, as shown by ecertifi- 
cate of the clerk of the court. filed here September 16, 1898, By such. 
dismissal the adverse claim was released and discharged and ceased to. 
present any reason for a stay of proceedings under. the Stranger 
application. 

The objection by your office tothe award made to the Ground Hog 
claimant of a small tract ten feet square immediately within and about 


4 . the center of ‘the north end line of that claim by the judgment of J uly - 
an 8, 1897, above mentioned, is that such award was made according to 
stipulation between the Stranger and Ground Hog claimant, and that 


- thereby such claimant obtained ground which in the opinion of. your 
office belonged to the Stranger claimant under the prior Stranger 
location, “simply to give that claim (the Ground Hog) what might be 
considered a technical end line within the Stranger claim.” It is no 


_ objection to, the court’s award that it follows and rests upon, a stipula. t iglee 


| ~ tion between the parties. | 
The land department is not at liber ty to disrezard the judgment i 


- the extent indicated, nor to any extent, for any reason given in your ~~ 
| office decision. | The court having regularly and rightfully, obtained | 
jurisdiction, and the judgment being clear in its terms and not in con. | 


flict. with any similar judgment, the land department, as well as the : 
immediate parties, is bound by it (Richmond Mining Company v. Rose, 
114 U.8., 576, 585). The said objection by your office is not therefore 


- well taken. What has just been said concerning the award of the 


court by the judgment of July 8, 1897, in the Stranger-Ground Hog 
case and the objection of your office thereto, applies with equal force to 
the similar award by the jndgment of January 10, 1898, in the Stranger- 
Pactolus group case and the objection of your office thereto. Your office 
erred in disregarding these judgments, and in holding the applications 
for the Ground Hog and Pactolus group for rejection to the extent here- 
_. inbefore indicated, and your office decision of May 10, nee is reversed 
accordingly. | | 
- The Ground Hog applicant appealed fori said decision. The action 
herein will satisfy. and dispose of that appeal and you will duly advise. 
_ the Ground Hog applicant. The applicant for the Pactolus group has _ 
not, so far as appears, appealed from the action of your office adverse 
toit. You will, however, duly. notify it of the action herein affecting 
its application. The decision of your office is modified in accordance | 
with the. views and directions herein given. | : i 
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“EXCHANGE or LANDS—: ACT or JUNE 4, 1897 i 
InstRvctions. 


The act of June 4, 1897, in 1 prov iding foe an Szuhihine of lands within forest reser var 

. tions for public lands ontside of said reservations does not authorize the relin-. 
it quishment of mineral lands as a basis for lieu selections. = | 

The right of relinquishment under said act is not limited to claims initiated. or . 


titles acquired under laws that require personal settlement, and residence on the — 


land, put includes any tract covered by any unperfected bona fide claim. under: 
any of the general land laws (other. than the mining. laws), , or to which the full 
legal title has passed out of the government, and beyond the control of the 

| Land Department, by any means which is the full legal equivalent of a patent. 

- The removal of timber, in pursuance of a lawful tight, from land acquired under, © 


statutory authority, does not deprive the owner of said land or the government | 
from receiving the benefit ane deny to. an. exchange of lands as proas. se in or 


said act. 

7 Land acquired under : a prune made ti a States: or entivoae company, by act of Con- 
gress is a proper basis for lieu selections under said act, provided that the full — 
. legal title thereto has. passed out of the government, and beyond the control of _ 
. the Land Department by a patent, or ‘some. means the fall legal equivalont a 
thereof. ; | | | 


Sooretiis y Hitchcock to the Cominissioner of Ae Generab Bey Office, 
| (We ae Dyee & 7 April 26, 1899. a a (B. B., Ir.) 


Co “The Department i is in receipt of your communications of December 7 
and 13, 1898, relative to. applications now pending in your office to 

ecchanee lands within the limits of public forest reservations for pub- ; 

lie lands outside such reservations, under the following. proyinion ot a4 
- the act of June 4, 1897 (30 Stat., 11, 36): | | 


. That in cases in which. a tract covered by an ‘unperfeeted bona fide claim or by a , ; 
patent is included within the limits of a public forest reservation, the settler or 


owner thereof may, if he desires to do so, relinquish the tract to. the Government, . : : 


and may select in lieu thereof a tract of vacant land open to Settlement not exceed- © 
- ing in area the tract covered by his claim or patent; and no charge shall be made in 
such cases for making the entry of record or issuing the patent to cover the tract 
selected: Pr ovided further, That in cases of | unperfected claims the requirements of - 

| the laws respecting settlement, residence, improvements, and so forth, are complied — 
- with-on the new claims, credit being allowed for the time pent on the relinquished | 
_ claims. . | ae 


7 Calling attention me a cireular addressed: to registers and receivers, | 
a3 issued August 11, 1898, by your office, without the approval of the Secre-_ 
tary of the Interior, and also referring to page 89 of your annual report — 


for the year ending June 30, 1898, you ask (1) whether lands within the © 


limits of forest reservations must be agricultural in character in order 


to be made. bases for. lieu selections under the foregoing provision of aa 


the act, (2) whether the claim or title thereto must have been initiated 
or acquired under the settlement laws of the United States, and (3) 


‘whether timber land acquired by: purchase under the act of June 3, — | 


| 1878 oe Bias, 89). pay since cenyaes of its les and land ie : 
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under a grant made to a State or a railroad. company by act of f Congress 
can be nade bases for such lieu selections. _ 


As to the first question, if by agricultural lands you mean jauas _ 


_ the claim or patent to which is not based upon the mining laws of the — 
- United States, the question is answered in the affir mative. That the © 
statute does not contemplate and therefore does not authorize the 
relinquish meént or surrender of mineral lands as bases for the making: 
of leu. selections, is shown by the provisions therein that: | 


Nor shall anything herein prohibit any person from entering upon. such for ae 7 
reservations for all proper and lawful purposes, including that of prospecting, locat- 
ing, and developing the mineral resources thereof: Provided, That such persons 
comply with the rules and regulations covering such forest reservations. : 

And any mineral lands in‘any forest reservation which have been or which may be 
shown to be such, and subject to entry under the existing mining laws of the United 
- States and the rules and regulations applying thereto, shall continue to be subject : 
to such location and entry, notwithstanding any provisions herein contained. 


_ All other lands included within the limits of a public forest reserva: 


tion are subject to relinquishment as bases for lien een if claimed i 


or owned as stated in the statute. 
As to the second question, if. by settlement laws you mean such laws 


~ as make personal settlement and residence upon the tract sought to be 


acquired a necessary condition to obtaining title, as in the case of the 
pre-emption and homestead laws, the question is auswered in.the nega- 
tive. That which may be relinquished is described as “a tract covered. 
by an unperfected bona fide claim or bya patent,” and. is believed to 
include any tract covered by any unprotected bona fide claim under 
any of the general land laws of the United States, or to which the full . 


legal title has passed out of the government and beyond the control of | | 


the land department by any means which is the full legal equivalent of 
a patent. The thing which was objectionable to the forest reservation 
policy was the presence within the limits of a forest reservation of 


lands held. and controlled by individual claimants or owners. Whether — | 


_ the claim or ownership was initiated or acquired under the homestead 
statute, which is a settlement law, or under the timber land purchase. 


act, which is not a settlement: law, its presence is equally an obstacle a 


— to the attainment of the purpose for which the forest reservation was. 
established. In both cases the reservation of the surrounding lands” ; 
_is equally prejudicial to the interests of the claimant or owner. | 
As to the third question, the answer is in the affirmative, subject to 
the qualification that where the land is claimed under a grant made to 
a State or a railroad company by an act of Congress, the full legal title 
must. have passed out.of the government and beyond the control of the 
- land department by a patent, or by some means which is the full legal 
equivalent thereof. | Where under the timber land purchase act, or . 
indeed under any other statute, one has acquired land having valuable 
- timber thereon and has removed the timber, in pursuance of a lawful 
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| right. so to do, the removal of the timber does not affect his ‘ownership. 


of the land, and if it be included within the limits of a public forest 
_ ‘reservation ‘does not deprive him or the government from receiving the 
benefit incident to a relinquishment of that land, and a selection of a 
other land outside the limits of. the forest reser vation: in lieu thereof. 
~The statute does not make it a condition to the exchange therein | Poe 


authorized that the tract within the forest reservation should have 


Z retained its original and natural condition. — is 
‘You will please formulate and submit to the Depiritient circular: 


= instructions to the local land officers revoking the circular issued by _ 
your office August 11, 1898, and also embodying the views expressed - 


herein, and in the decisions of the Department in the case of F. A. 


| | : Hyde et al. (28 L. D., 284), and Emil 8S. Wangenheim (28 L. D. , 291), < . 
Action upon all applications for lieu lands under said act will be with- , es 


| held until Ene circular instructions are adopted. 
‘REINSTATEMENT OF CANCELED ENTRIES—JURISDICTION. 


INSTRUCTIONS. 


| . Entries properly allo wed of public land subject thereto and waneeled on iat errone- F : : 
| OUS eupnoeion < that the Janda. was. not ee to such See should be - 


and subject to its control, 


eee. Acting Secr etary Fig yan to the Commissioner of the Gener al Land Ofive, ; ‘ 
7 Ou v. D.) 7 | April 28, 1899. aS (Hi. K. B.) ; 


° The Department j is in receipt of your letter of Mar ai 16, 1899, calling 
| attention to applications now pending before your office for reinstate: 
‘ment of certain cash entries in the New Orleans land district, which | 
were canceled. eae 13, 1844, for Supposed conflict ay ane 


_ Houmas grant. 


- You express the opinion that these entries should be reinstated, but = 


because of the decision of the Department in the case of J oseph Craw- 
ford (18 L. D., 553), which has been followed in other cases, you say 
that you are restr ained from taking any action in similar cases In con- _ 
er 4 Hit with said ruling. _ 


~The Jands covered by these entries are in rear of the Heute grant, 


a and beyond the depth of a league and a half from the Mississippi river. . 


It was claimed by the owners that the Houmas grant extended. to 
= the Amite river, and this claim was recognized by two of the comuis- - 
_sioners appointed under the act of March 2, 1805 (2 Stat., 324), for the 
purpose of ascertaining the rights of persons claiming aiden French 
and Spanish grants in Louisiana, but in 1829 the Commissioner of the. 


~ Gener al Land Office determined that no lands should be held in. reser: 


2 vation for said grant beyond the depth of one and a half leagues from 7 
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the Mississippi river. The lands beyond that depth were treated as. 
public lands and entries thereof were made from that date until 1836, — 
- whenall lands within the limits of the grant as claimed, which included | 
these lands, were withheld from entry. It was during the period 1 from 
1829 to 1836 that the entries referred to in your letter were made.. _ 
On August 12, 1844, the Secretary of the Treasury, the head. of the 
land: departnient ander the law then existing, determined that this 
grant was confirmed by the act of April 18, 1814 (3 Stat., 139), to the 
extent of the lands claimed, and the lands covered by the entries 
referred to in your letter were patented to Donaldson and Scott,.claim-. 
ants of that part of said grant. Thereupon all entries that had been.» 
allowed of said lands were canceled and. the register of the land office 
at New Orleans was advised of said determination of the Houmas 
claim, in order that the parties who had made entries of said lands 
s miehe be advised by the register of the cancellation of ‘these entries — 
and that the pur chase money would be refunded upon proper application. | 


- You state that it does not appear that the entr ymen were notified of © | 


7 the cancellation of these entries or that they ever apne for the return : 
of the purchase inoney. | 
A comprehensive eee of the erant sad of the aieon: a the 


Department with reference to the lands covered by these entries is set > 
out in the opinion of the court in the case of Slidell ». Grandjean (111 - 
. U.S., 412), from which it will be seen that in a suit brought by the  — 
: United ‘States to cancel the patent to Donaldson and Scott, itwas | 


— adjudged and decreed that the patent was invalid and that the Houmas 
grant did not extend beyond the depth of eighty arpents from the 


Mississippi river and that the claimants thereof had. no title whatever — - 


| to any of the lands claimed under the grant, beyond that depth. 


The lands covered by these entries are not within the limits of the : a 


Houmas grant but are. public Jands and: at the date the entries were 


i allowed they were not in reservation for any pur pose but were subject 


to disposal under the public land laws ane entries thereof w ere properly 
allowed. 

The decision of the Depar tment in the case of Joseph Crawford was 
based upon a misconception of the facts. It was held in that case that | 
the entry was erroneously allowed for the reason that the land was . 
within the depth of a league and a half from the Mississippi river, the 
- Jimits fixed by the commissioners in 1829. But the lands were not 
within those limits and were not reserved or withheld from entry until 
1836. On motion for review attention was called to this erroneous find- 
ing but the decision was adhered. to upon another ground. In the | 

unreported | decision of anuery 10, teats eae motion for review, it 7 
was said : | | “4 


‘ Coneeding for pie time and for the ice pbnee of this. case that an accurate meas-. 


urement would show the tract in question to be'more than a league and a half dis- 


tant from the Mississippi river in front of the Houmas grant, a careful considera- — 
tion of the whole matter discloses no reason for rendering a judgment different from 


882 _ DECISIONS RELATING TO THE PUBLIC LANDS. 


that made i in ‘the ieeiicn: a review of which is sought. - foi fiat: erence of your oo 


office decision of April 9, 1892, from which the appeal was taken, would have been 


sufficient. The fiocisan rested on the terms and provisions of the act of March 2, 


1889 (25 Stat., 877), which, in my opinion, are ample to sustain. the judgment made, : - 


‘There is evidently error in both decisions. In the first, an error of 


fact in finding that the entry was erroneously allowed and that it was 


within the limits of the league and a half designated by the commis- 
Sioners as the reservation for said grant. In the second, an error of. _ 
law in holding that the act of March 2, 1889, could affect the rights of — 


- persons claiming un der valid entries hich were erroneously canceled. 


Where a tract of land subject to entry has been purchased aud paid — 
for it ceases to be the property of the United States, and if the entry 


was properly allowed the purchaser cannot be. deprived. of his rights _ 


by the action of the government in canceling the entry upor: the erro-. 


neous supposition that the land entered was not public land, 


If the lands covered by these entries were public lands subject to 
disposal, and the law under which the entries were made has been com- 
plied with and final certificates have been given, they are private prop- 
erty and the government has no power to revoke its action and cancel 
the entries. Carroll v. Safford (3 How., 450); Witherspoon ». Duncan — 
(4 Wall. , 210); ‘Wisconsin R. R. Co. v. Price Co. (133 U.S. , 496), 


By such entry and. payment the purchaser secures a vested interest-in the property 
and aright to patent therefor, and can no more be deprived of it by order of the 
Commissioner than he can be depr ived by such order of any other ‘lawfnlly acquired 
property. Any attempted deprivation i in that way of such interest, will be corrected - . 
whenever. the matter is presented so that the suclely can | act upon it. (Cornelius © 

v. Kessel, 128 U. 8., 456-461.) _ oh Beaks, % eh 2 « 

If from the facts pr esonted it is apparent that the erroneous faction of 
the Department would be corrected by: the courts, the rights of the 
entryman should be protected by executive action and he should not 

be compelled to resort to the judicial tribunals for redress. 
~ . Controlled by this principle, it is plainly the duty of the Department 
to reinstate all of these entries that were improperly canceled, if the 
land is still within its jurisdiction. and subject to executive control, 
- Mee v. Hughart et al. (28 L. D., 209). | Bs ae 
You will therefore act upon said: applications. in Seeontaase sith the 
views herein expressed, without regard to the decisions of the Depart- | 


oe ment herein referred to in the case of J oseph Crawford, but adequate 


: notice must first. be. ee to intervening Claimants) if there be. any, 
Xx ORTHERN PACIFIC R. kh wae %. Haynes. 


-_ Motion. for review of departmental dcsision of Jé anuary 30, 1895, 20 
Tie oe 90, a me foe mecretary, Ryan, aa 28, 1899. a 
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APPLICATION LO ENTER-RIGHT OF AMENDMENT. - 
J UNKIN wv, -NILLSSON. 


An application to enter that is defective, when tendered, in matters that may be | 
supplied by amendment, and is returned by the local office without formal rejec- 
tion or proper official notification of the reasons for such return, must be 
regarded as a pending application that will protect the applicant.as against 

jauervening claims. ». 7 | : 


Acting Secretary ies to the Cominissioner of the Gener al Land Office, 
(W.V.D.) : April 28, 1899. | (A. G.) 


Walter Junkin appeals from the decision of your office of June 12, 
1897, reversing the decision of the local office and dismissing his con- 
test against the homestead entry of Pher Nillsson, made November 1, 
1895, for the W. 4 of the SE. 4, the SE. 4 of the SE. 4 of Sec. 33, T. 
158 N., R. 41 W., and Lot 2, Sec. 4, T. 157 N., Re 41 W., in the Crooks. 


ton, Minnesota, land districk: 


~  Itis unnecessary to consider the gional of  aaane that the attor ney _ 
for the entryman, who appeared at the hearing and who prosecuted - 
the appeal. to your office from the decision of the local office, was not 
admitted to practice before this Department, as your office, on August 
21, 1897, upon motion for review, correctly held that, although the — 
| records of your office do not disclose that the attorney for the entry- - 
man has been admitted to practice before this Department or your | 
office, yet as the appeal was duly served on the opposite party, and | 
was not objected to by him, and was entertained: by your office, the 
objection to the eppesrange of such paey was pinned: too late to. 
‘be considered. 
_ The record discloses mae a eae was find upon ‘the sjiseations’ in. 
the affidavit of contest, at which both of the parties were present in 
person and were represented by attorneys. .The evidence taken at | 
_ such hearing is to the effect that about October 27, 1895, Junkin made — 
application to enter. the tract in dispute, through the probate judge of. 
Marshall county, Minnesota. This application was received by the 
local office, but was returned with notice that the tender of fees was 
insufficient, there being an excess above one hundred and sixty acres. 
. of land in the tract. The proper fees were subsequently transmitted 
with the application, but the application was rejected, owing to the 
intervening entry of Nillsson for the tract. The local office did not 
notify Jankin of the rejection of his first application, nor of his right 
of appeal, nor call. his attention to the failure to transmit an affidavit 
as to the reasons why his application was not made in person ait the 
local office. | 
The local officers should have suspended action on ‘the application, 
notified the applicant of the defects, and allowed him a reasonable 
time within which to cure them. ‘This r ule has been applied where the - 
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. applicant failed ie sign his application, bat where tie. anaes ae) 
affidavits were properly executed. (Johnston v. Bane, 27.L. D.,; 156, ~~ 
159.) Where a non-mineral affidavit was made. by one. unacquainted 

_ with the land at the time, the effect thereof was to destroy the value 


of the. affidavit, but the entry was not, however, thereby rendered iile-— 


gal, and in the ‘absence of any charge or allegation that the land was — | 
mineral in character, the defect was pet mitted to be cured by filing the ea. ¢ 
proper affidavit. (Corbin v. Dorman, 25 L. D., 471, 472.) . Beateee sy we 0 
The facts in the case of Neff v. ‘Snider, 26 L. D., 389, are more in | - 
| ‘point. An application to enter was made by the first settler, but was 
not signed, and the ‘mouey sent with it lacked five cents of the amount — 


required to pay the fees and conimissions, as the quarter section con- 


- tained a fraction of an acre in excess of one hundred and sixty acres. bs 


- This small deficiency was sent in a letter to the loeal office aS soon 
as the applicant received notice of the suspension of her application. : 
- Another party, however, was permitted to file upon the tract. It was 
- held, under the circumstances disclosed by the record, that at the time 


_.- the entry was allowed the prior application was pelidilie and operated 


to reserve the. tract covered thereby from other disposition until final 
action thereon, and the case of Lawson H. Lemmons, 19 L. D., 3%, 
which held that an application for public land should be rejected, if 
defective when presented, and that the right of the applicant, in such 
case, to thereafter perfect his application, could not be recognized in 
the presence of au intervening adverse claim, was overruled, in so far 
as in conflict with the ruling in that case. 

The application presented in the case at bar, by Junkin, was signed 
but was not accompanied. by the affidavit required where applications 
were not personally made‘at. the land office, but are sent by mail, and 
there was insufficient tender of fees. These omissions, however, were 
not jurisdictional, but could have been supplied, and the requisite 
additional fees were transmitted by the entryman upon receipt of the 
notice of {he amount due. His attention was not called to the omitted 
affidavit. | 

The application was not yan nor fatally defective and was not 
even rejected of record by the local office, or in any formal manner, but’ 
was returned to the applicant without proper official notification of the 


reasons for its return. It was a defective application and subject to 
ee completion within a reasonable time after notice of the omission to fur- — 
- nish the requisite affidavit and of the deficiency in the fees and com- 
- missions tendered. It must be considered that it is still pending and = 
"may be perfected within a reasonable time. after notice > to supply the - 


affidavit and to pay the requisite fees. 


The decision of your office is reversed. | | The ou een ‘Walter June | ie 


kin, will be permitted to perfect his application. within such reasonable 


time as your office may. direct; and upon his doing SO, the homestead _ 


2 | ‘enury a Pher Nillsson wil be. canceled and J unkin’s entry allowed. 


. 
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HOMESTEAD ENTRY ~DEFECLIVE ‘RECORD. 


DAHL VD. Roppy. 


5 The ent of one eo duly enters a tract of land, and pays the fees me seriou — 


required by. law, cannot be defeated by the fact that the records of the local _ 
| office fail to show the entry.» , gate 


| | - Acting Secretary ka yan to the Commissioner of . the Gener aul Land Office, 
_ eee | 5 April 28, 1899. are | (GC. RB.) 


: - Albert i. Roddy ting appealed. from your office decision of October | 
12, 1897, which holds for cancellation his homestead entry, made Feb- 
: ruary 28, 1896, for the NW. 4 of Sec, 10, T. 147 N., RB. 47 W., Crookston, — 


~ Minnesota. — ‘Your said office decision aitTMs the action of. the moe eter athe? 
. and receiver. — | | 


The action taken by your ‘offive and the local officers » Was. the result 
of a contest brought by Ole b. Dahl against said entry, alleging, sub- 
stantially, that he entered said land ou August 3, 1894, paid the land 
office fees, and obtained receiver’s receipt. therefor, and has, therefor e, | 
the prior right thereto. : 
The appeal alleges error as follows: 
1. That Dahl ever paid the required eighteen dollars entry fee. 
2. That the receiver’s receipt was ever issued and delivered to Dahl. 
3. That Dahl ever paid more than ten dollars as fees for said entry. 
4, In not finding that the receiver’s receipt came into Dahl’s pos. 
‘session by mistake, and that he was not entitled to it. | 
5. In not finding that by Dahl’s negligence in failing to pay the 
entrance fee, the record properly showed the land vacant at the time ; 
(February 28, 1896,) Roddy -made entry. | 
-° 6 In failing to find that Roddy acted in good. faith, and was misled 
by Dahl’s negligence and wrongful acts. . 
7. Error for your office to order a new hearing. shen pnoecedize 
under the first hearing had been had, a decision rendered, and No 
appeal filed. - 
- It appears that on March 15, 1804, Dahl was notified of his prefer- | 
ence. right to wake entry of the land as a result of a contest against 
the former entry of one Olans E. Uboe. | | _ 
Dahl testified that in J une, 1894, he went to the local office, and find-_ 


ing the land still vacant, he Sood to enter it; not having the required 
. amount of money. ($19), he asked the siiviless of paying ten dollars, 


promising to come in soon thereafter and pay the balance; that William . 
-Anglim, the then receiver, with whom he was franeactiie the business, _ 
informed him that it “would be all right;” that he went away to work — 
to get the balance of the money, and was notified by the local office to 
come in and pay the balance; that he had lost that notice; that on 
August 3, 1894, he came into the land office, paid the balance demanded, 


84 B30. 4 "DECISIONS. RELATING TO THE PUBLIC LANDS. 


and Obtsined receipt. A duplicate cecaipe for iis fee ae commissions, a Tha 


for eighteen dollars, dated August 3, 1894, for the entry of the land by. 7 

‘Dahl, was by him identified as being the one delivered to him, and was 
introduced i in evidence. . On further examination, he stated that he was 
not positive to whom he paid the balance of the money on August 8, 
1894, He gave testimony as to the character of his improvements, 
residence, etc., which showed substantial pomplante with the law in 
those respects. 

Anglim, the receiver, testified that the recor -ds do not show that Dahl 
ever made entry of the land, and that he had no recollection of Dahl's. 
ever having paid to him the $10, as testified; that while it was not the 
practice of the local office to receive a part of the filing fees and wait — 
for the balance, such ‘‘might be done on a special occasion ” but the 
| records, which were ey byt the clerk, oe no such payment; in Dahl’s Ss. 
case. 

P. J. Buseell testified that he was chief sieve of thie land office ane 7 


_-ing the year 1894; that in the “spring” of that year Dahl came to the 
- local office and expr essed a desire to enter the land, but said he did not 
have the money at that time to pay the fees, etc., but would go out aud 
earn it and return in about three weeks; that he did return “the first 
~ part of August,” and said he was ready to file; that the receiver was 
~ not then in the office, and believing Dahl had the money, he made out __ | 
the application and other papers; that when the receipt. was prepared, , tae 


- Dahl informed him he had but $10, but would have the balance in a - 


week or ten days; that he never saw Dahl after that transaction, until — 7 
he came in the office with the receipt; that the receipt had been left on - 
_ the desk and afterwards found and mailed. to Dahl by a mistake; that 


he never delivered the receipt to Dahl personally ; that Dahl never paid. : 


7 the balance ($9) of the entry fee; that he paid only the $10; that the — 
government fee for the land was $18—one dollar being his foe for mak- 


ing out the application. On cross-examination, Russell testified that. 


it was not possible for him to have been mistaken with respect to his 


testimony; that he paid to Colonel Andrews, land inspector, the $10 
given by Dahl and, in addition thereto, $8, being a personal loss to . 
him of the latter amount; that the money was turned’ over to the 
receiver. Russell admitted that he had made three mistakes by failing 
to note on the books entries already made. He resigned April 7,.1895. 

Roddy, the entryman, testified that he learned the land was vacant; | 
that he went and saw the land and thought it unoccupied; he found 
an “old shanty,” but did not think it was on the land; he found no one 
in the house, but on looking through the window saw a stove, a bunk, 
and a stand with papers on it; he also saw a small. barn; after entry 
he learned. that those improvements were on the land. ~ 

There is nothing in the testimony that reflects upon the good faith 
of Roddy. He established. his residence on athe a his ee lived _ 
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thereon, and. his improvements are much more. valuable than those of ae on: 


Dahl. : 
At the first hearing, which + was had Senteibara 15, 1896, the attorney 
for contestant declined to offer any evidence other Alien: Dahl's receipt; 
the register and receiver thereupon dismissed. the contest, because it 
. was not sufficiently shown why Roddy’s entry should be canseled, 
Your office, on February 1, 1897, remanded the case for further near’ ei 
ing, under practice rule No. 72, in order to obtain additional facts. 
The order for the rehearing is clearly within the discretion of your 
— office. : 
The evidence given by Dahl and Russell is conflicting. The receiver 
of the local office, who was a witness in the case and who joined in the 
decision, appears to have believed the testimony of Dahl, to the effect 
that he paid the full entry fee. The fact that Dahl was in possession 


of the receiver’s receipt for the eighteen dollars, coupled with his expla- 
-’ nations as to how and when it was obtained, must be taken as true. 


It being found that Dahl, in fact, made entry of the land and paid 
the entry fee and commissions, his right to the land cannot be defeated 
because the records in the local office failed’ to show such entry. - 
_ Dougherty v. Buck, 16 L. D., 187. | i 
The decision eppeeiet HOM is affirmed, 


ee 


“ 


HOMESTEAD ENTRY—SOLDIERS' FILING—RESIDENCE. 
‘“MoF arn anp v, | MGALISTER. 


A homesteader who makes entry subject to a pris adverse soldier’s declaratory 
-  —-- statement of record, is not excused, on account of the existing adverse claim 

under the soldier’s filing, from establishing his residence within six. months 
from date of entry. 


Aisin Secretary Ryan to the Conuiesstonde of the General Land Office, 
| (W V.D) 8 — April 28,1899. . (G. C. B.) 


. Archibald McAlister has appealed oti. your office decision of Sep- - 


tember 3, 1897, holding for cancellation his homestead entry, made > 
July 1, 1395, for the NE. 4 4 of Sec. 19, T. 96 IN; R. 62 ae Se | 
~ South Dakota. | 
_ You office affirmed the ecabn of the register sail receiver. | 
It appears that one Godfrie Donaldson, through an agent, on J une 4, | 
1895, filed his soldier’s declaratory statement for the land. When | 
McAlister made entry, he was informed that Donaldson had made'such | 
a filing, which under certain conditions would serve to defeat his entry. - 
~ On June 4, 1896, or eleven months and twenty-seven days after McAl- 
ister made oni, Samnel E. McFarland tiled his contest affidavit against | 


127 ara 28—22 
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said a alleging abandonment, failure | to establish residence, spec- “ee 


— ulation, ete, 


- Upon the hearing Ae was igen tian in the fall of 1895 the Sian - 


broke about one acre of the land; in Febr uary, 1896, he leased a.farm, = ’ : 
for one year, near Scotland, South. Dakota—twenty- six miles from the — 


land; his family remained on that farm; ‘about May 1, 1896, he came to 


the land) and built a small house,. ion by twelve feet, into which he — ene 


placed a. bed, cooking utensils, dishes, ete. ; ; he slept in the house afew : 
times during that month—how, many times he could not. say. This was 


- the extent of his presence upon aud improvements of the land at the " : = 
date of contest. He had considerable personal property—sixty- three 


head of cattle, eight horses, some hogs, and farming implements; he 

7 was also a cattle dealer, and had bank er edit; all his property, except 

-_ 8 plow and mowing. ‘machine, and what was in the little house on the © 
land, was kept at his rented farm. He had not established a bona fide | 


: residence on the land when served with notice. 


It is insisted that appellant was not required to live upon ina ee me 


remained when (December 4, 1895, ) Donaldson’s time had fully expired 


>. within which the latter. fight have made entry-and settlement under. 

his soldier’s declaratory statement. McAlister had ample time in that 

_ twenty-eight days to establish his residence on the land; had he done. ~ 
80, and thereafter complied i in other respects with. the provisions of the. 

homestead laws, he could have obtained patent, and need to have. had. 

no fears of any rights being acquired under the soldier’s filing, but he | 

= made his entry with knowledge of the soldier’s ea statement, 
3 and. assumed all the risks incident to it. 


—s the lund, so long as Donaldson — the ment of may under his soldier's | 
a declaratory statement. _ 

_  _MeAlister had six months from date of entry i in which to establish . 
- his residence on the land. The statute. (section 2304, Revised. Statutes) ms 

—. also allows one filing asoldier’s declar atory statement six months“ within — 

— which to. make his. entry and commence his settlement and improve- 7 
i ment. ” Twenty-eight | days of MeAlister’s period - of six months © 


7 ‘The law required the entryman to establish eae on | the land oe 8 
within six months; the soldier’s. declaratory statement then filed for 


- the land and whieh, under certain conditions, might have defeated his 
ety entry, did vot excuse him ‘from compliance with the provisions of the 7. 
See homestead law or authorize him to postpone the establishment of resi- 

dence beyond the six months from date of entry. | : 


Finding no sufficient: grounds for Petneine the e judgment appealed . : 7 


re from, the same is affirmed.’ 
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: |" PRACTICE-—NOTICE OF CONTEST_SUPERVISORY ACTION—HEATING. : ae 


OM OBL % HOWLAND. 


7 Personal service of a Rotiee of contest may be properly made upon & nonipenidl eit: a 


It i is within the proper’ exercise of the supervisory authority of the Secretary of the 
~  : Interior, for the prevention of injustice aud the ascertainment of alleged equities, 


to order a hearing between oue holding under an entry secured as the result of 
' a contest, and an intervenor alleging residence upon and improvement of the — ._ 
land involved prior to said contest, and that the entry in. question was improp- ck 


“ erly allowed as uae result of. the prior pr ‘oceedings, 


Z Aeioiny ig Seoretary Ryan. to the Commissioner of the Gener ab Land Office, 


eee V. D.) eee April 28, 1899, ee ye % AE: G) 


» Attias D. Ooolid ee 2 appeals from the decision of your office of Octo- 7 
ber 12,1898, refusing to direct the cancellation of the entry of Edmund — 


—#_A Noel, made December 17, 1897, for the W. 4 of the SE. $and the BE. $ ie 


of the Sw. J 4 of Sec. 12, T, 29 IN, R. 15 W., Santa Fe land district, nee 


Mexico, and denying his application for a hearing. 


August 31, 1896, Henry M. Howland made entry for said tract, which 
was ncele ds aie a hearing upon the contest initiated by Noel, on 
the ground of the abandonment of the tract by Howland for a period 
exceeding six months, ‘The affidavit of contest was sworn to on March 
26, 1897, and four days later was filed in the local office. The notice of 
contest was personally served upon Howland at Pasadena, California, 
on April 29,1897, and service thereof was acknowledged by him on - 
that date. The return of service also shows that the person serving. 
the notice made affidavit of such service. _ | 

The testimony was taken before the clerk of the probate court of san 
Juan county, New Mexico, on May 29, 1897, at which time and place. 
one Frank J. Coolidge appeared as “ eee in fact” for Howland and 
asked a continuance on the ground of the absence of the attorney for 
‘Howland; but this was refused by the commissioner who took the tes- 
timony. ; Testimony was then taken on behalf of Noel, the contestant. 


No testimony was offered on the part of Howland, the contestee. On ~ 


_ the day set for the hearing before the local office, an attorney appeared 
for Howland and moved to dismiss the contest on the ground that the 
- service was void, as made upon a non-resident personally, instead of 
by publication. This motion was overruled, and the attorney appearing © 
for Howland appealed. The appeal was dismissed by your office, as the. 
order overruling the motion was regarded as interlocutory and not 
| appealable. Pending the appeal, Noél filed the affidavit of Howland, __ 
- stating that he had abandoned the tract, that he acquiesced in the — 


decision: of the local office ems) a and that an aes was not 


- authorized by him. a 
On September 18, 1897, Coolidge tendered his homestead applic tion ae 
accompanied a the. relinquishment of Howland, for the tract; but this | 
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: application was s rejected owing to the preference right of shire in seo oo es 


of Noel under his contest. Coolidge appealed to your office, and his 
appeal was accompanied with a number of. affidavits, which, with the — 
evidence taken at the hearing, disclose substantially the following | 
facts: | 
Dr, J. WwW. Coolidge, brother of the appellant, and others, then resid- 
ing at Scranton, Pennsylvania, expended about one hundred thousand 
dollars in the construction of an irrigating ditch or canal, the waters — 
conducted through which would serve to irrigate the tract in question | 
as well as other lands in the vicinity. All entries in the vicinity were 
suspended for a time, it appears, and Dr. Coolidge endeavored to have 
this. suspension removed in order. to make entry for the tract. How- 
land was placed upon this tract by Dr. Coolidge, who sold him the 
improvements bought of a former settler, and it was understood that | 
~ he was to enter a thirty-acre tract which had been cultivated to fruit 


and which-is included in the tract in controversy. Howland made — 


entry of the entire tract, however, and informed Dr. Coolidge that he _ 
made such entry for: the purpose of « protecting” the rights of the — 
latter. He left the premises. September 21, 1896, and went to California, — 
Dr. Coolidge furnishin g him the money is make the trip. Dr. Coolidge 
thereafter wrote to his brother, Arthur D. Coolidge, the appellant, who 


was then at Cripple Creek, Color ado, to return to New Mexico, and the - | 


latter did so, occupying» the tract as “care taker” for Howland during 
his absence. About the first of the month of March, 1897, having — 
learned from Howland that. he would: not. return, Arthur D, Coolidge 


made - arrangements to purchase the improvements. and posscesoly oat 


' nights of Howland, and finally completed such purchase. , 
. Said Coolidge then erected a new house thereon of the value of about 


ea ‘seven hundred dollars, and continued to reside there with his family, — | , 


Howland sent the receiver’s receipt for the tract, issued upon his entry, 


to Coolidge, who was contemplating entry, supposing that such paper — 


was sufficient to clear the record from the entry of Howland. Upon. | 


being informed that he could not make entry without. obtaining the 


~relinguishment of Howland, he secured such relinquishment and.a bill 
of sale from Howland, which was executed in California on April 17, 
1897, prior to the service of notice of the contest by. Noel upon him, 
and which was forwarded to Coolidge and was in his possession at the — 
time of the taking of the testimony in the contest proceedings between 
Noel and Howland, 

Coolidge insists that as the service was void because not made be 
publication, which he contends is necessary in case of a non-resident 
defendant, there was, therefore, no proper contest between the parties, 


and that his application to enter, on September 18, 1897, accompanied 


by Howland’s relinquishment, should have been allowed. He asks that _ 
-Noel’s entry be canceled, or that a heari ing be ordered to determine his 
| rights i in the DEE | ‘ , : | 
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In the case of Vincent v. Gibbs (24. LL. D. , 383) it was inetd that “the | 
rules of practice do not require that the notice of hearing should be 


served within the jurisdiction of the register and receiver.” The 


decision of your office upon the question of jurisdiction rested upon - 
this decision, but it is now contended that such decision must have had. 
reference to the service of notice within the Territory of Oklahoma, | 
‘but within a land district therein other than that from which the notice 
of contest issued: An examination of the record in the case, however, — 
discloses that the notice issued out of the Alva, Oklahoma, land dlis- 
trict, and was served personally by the contestant upon the contestee. 
in the State of Kansas, and it follows that the decision cited is con- 
trolling and that in the case at bar the service of notice upon Howland | 
in the State of California, although issued from the Santa Fe, New 
Mexico, land office, was sufficient. Moreover, Howland does not com- _ 
_ plain of any defect in the service, but, on the contrary, acknowledged — 
- service of the notice in writing when it was made, and has seguigncey 
in the decision against him, as appears from his affidavit. — | 
The affidavit of contest states, in the usual form, that Howland, the 
original entryman, “‘has wholly abandoned said tract; that he has. — 
~ changed his residence therefrom for more than six months since mak-- 
ing said entry; that said tract is not settled upon and cultivated ‘Dy: 
_ said party as required by law.” Such affidavit was. made about one 
week after the expiration of six months from September 21, 1896, the 
date when the proof shows that Howland left the tract, with hia family, 
- to go to California. The proof in support of this shape is generally 
- to the effect that Howland left the sane at the date mentioned and be 
not returned. 
The: showing made By Coolidge establishes very clearly that siiied 
Howland left the land he had no intention of abandoning the same, but © 
was leaving témporarily because he could not make a living thereon. 
Although the evidence taken at the heari ing in a measure contradicts | 
this, and contains the'statements of Howland to the effect that he was 
seeking employment in California, the affidavits submitted on behalf 
of Coolidge are fully corroborated in this respect by the two affidavits 
of Howland himself—one to the effect that he left the land about 
October. 1, 1896, “but without abandoning the same,” and the other, 
made long afterwards and submitted by Noel, the contestant, to the 
effect that he had abandoned the land from the expiration of six 
months after the date when he left it, or on March 21, 1897, nine days 
before the notice of contest was issued: | 
_ In view of this showing it is not clear that the contestant proved 
abandonment as he alleged, and there ought to be a hearing between 


Noel and Coolidge to determine whether or not Howland did actually . 7 


abandon the land when he left it on September 21, 1896, or whether he 
abandoned it at the time he fixes in his affidavits, at the expiration of 
six months after such date.. If Howland did not intend to abandon — 


io 342 os DECISIONS RELATING To THE ‘PUBLIC LANDS, 


| 7 and did not abandon the tract chen he Teft i it, or for the full pariodt ee ; ; 
six months: preceding the filing of the contest, tho contest has not been 


‘sustained and Noel has no preference right. Howland, it appears, 
made settlement and established his residence upon the tract before 
his entry and resided. thereon after his entry, and it must be clearly 
shown that he abandoned the tract for the full period of six months 
' before his entry should be canceled. Although he has acquiesced in~ 
the decision, and directs that the appeal taken for him to your office be 
dismissed, yet before he was in default he sold the improvement upon | 
the tract and subsequently executed his relinquishment therefor and. - 
a bill of sale for the improvements. Coolidge alleges that he was in. — 
-. possession of the tract at the time the contest was initiated, was resid- 


ing thereon and bad made substantial and permanent improvements ior 


with the. reasonable. expectation of making entry.- He charges that 


- Noel. resided in the vicinity of the traet and had full knowledge and ey 
~ notice of his, Coolidge’s, residence, occupancy and improvements prior. 


‘to the initiation of the contest against: Howland. From his showing ite 


= his good faith is manifest, as he was about to make application for the — 
tract. before the initiation of the contest by } Noel, when he was infor med 


= that the initial receiver’s receipt sent to him by Howland was insuf- — 
-ficient-as a renunciation of the rights of. the latter to the tract, and — 


that he must obtain Howland’s relinquishment. This was executed 


before Howland was served with notice of the contest, and was in the 


| “possession of Coolidge at the time of the hearing, and was not tendered 7 


with his application to make entry until about five months after he had — : 


| ; : received it, but during this period he was endeavorin g to have the con- 7 
~ test proceedings set aside and. annulled pom the eee of the insuf.- cao 
con ficieney, of: service. | | oe 


Since the application of Coolidge h jae oe aden aoncider ee es e, 


| 5 your office has transmnitted his appeal from. the action of the local office 
oe. in rejecting, on March 24, 1899, his application, certified on March 14, 


- 1899, in the nature of a aecronor ated affidavit of contest, setting forth, 
in snbstance, the matters covered by the application now under con- 


sideration, alleging his priority of settlement, prior right of entry, and = 


that Noel had no-right to make entry, and farther, that Noel’s entry 
‘was made with fraudulent iutent, for the purpose of speculation, and 
with actual personal knowledge of the prior rights of Coolidge. This 
application to contest Noel’s entr y was rejected by the. local office for 
the reason that a contest for the same land is now pending before this 
Department. Your office did not pass upon the appeal, but forwarded 
it with the application. 

It.is true that Coolidge appears as intervenor and not as one of the — 
parties to the contest, but his. alleged settlement and residence upon 

and improvement of the tract prior to the initiation of the contest — 
oe ee Noel and. Howland, aegwire that his rights should be @ adjudi- | 
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“ rere or - injustice may be. done him, As was said by the supreme court 7 : 
in Williams v, United States, 138 U.S., 514, 524: 


It is obvious, it is common. Jenowledge, that in ‘the administration of such large. 


and varied interests as are intrusted to the Land Departinent, matters not foreseen, 


equities not anticipated, and which are therefore not provided for by express statute, : 
mnay sometimes arise, and, therefore, that the Secretary of the Interior is given that 
- superintending and supervising power which a enable him, in the face of these” 
- unexpected contingencies, to do justice. 


The decision of your office denying a heari Ing upon the aupication of 


. - Coolidge - 18. therefore reversed, and a hearing will be ordered by your < 


oe office between Coolidge and Noel to determine the following matters: 


A. At what time did Howland, the original entryman, acwaly aban- 2 


3 don the tract in controversy. a 
| 2. ‘The tr uth of the allegations set forth 1 in the application of Coolidge -s 

: for a hearing. | . 
8 Any new matters presented in the affidavit. of contest recently : 


; - filed by Coolidge and rejected by the local office, 


-. The local office will determine the case upon the evidence adduced at - 
the hearing, subject to. appeal a as in other CASES. | 


BARKSDALE» v. Ruopns. 


= a Motion ae review of departmental decision of opr 20, 1899, 28 7 
a L, D., 136, denied by ces’ Hitchcock, a I, 1899. —s 


DESERT ‘LAND ENTRY_RIGHTS oF “HEIRS—ACT OF MARCIE Se 1877. i482 
| Gasquet ET AL, 0. BUTLER’S HEIRS BT ALL (ON REVIEW). 


| The right of a desert land entryman under the act of March 1, 1877, who dies prior 
— . to the completion of his Bony, descends to his heirs and may be pertocted by f 


~ them. : 
. Seoretary Hitchcock to the idan ae: oft the General Land Office, May 
Beis Y.. D.) pee: eae, A; 1899. 0 oe (E. RB. Jr.) 


In the above entitled case, inv olving the 8. 4 and the NW. 4 of Sec. 
34, T. 26 8., RB. 25 E., Visatia, California, land: district, enbered’ April 2, 


1877, by John B. Butler under the desert land act of March 3, 1877 (19 
| Stat., 377), Joseph Gasquet and others have filed a motion for review 


of the decision. of the Department, dated December 29, 1898 (27 L. D., 7 
721), 
a The said siedision: afirnied the action. of your Ofigs seca ‘the 
entry against the charges of Gasquet and others that the land had not 
been reclaimed, that there had been failure to cultivate the same, and 


- that the entry was invalidated by the assignment of the land by But-. _ 


Ter’s heirs to one Arthur Wallace, The assignment, which was made _ 
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| February 17, 1896, before the submission of anal: proof, 1 was held to be oa 


_ valid under the desert land act of Mar ch 3, 1877, , supra, as amended by 7 | 
_ the act of March 3, 1891 (26 Stat., , 1095). ‘The entryman. Butler died 


fey anuary 1, 1880, and the contention of the motion for review is that. 


under the act of 1877 no right to complete the entry inured to the heirs ~ 
of Butler, but that the right to acquire land thereunder 1 was a oe | 

right which died with the entryman. 

This contention is not sound. None of the cases. Te in the motion 


= "support it. It is true that the act in question does not contain any 


provision for succession to the rights of a deceased desert. land entry- — 
man, but it does not follow, merely from the absence of such provision, — 


_ that his heirs or devisees, if otherwise qualified, may not perfect the © i 
entry and receive patent for the land. It is repugnant to every prin- 


eiple of right. and Justice that after an. ‘individual, in compliance with | 
law, has spent years of time and labor and. much—perhaps all—of his — 
means upon a tract of public land in the effort to acquire title to the 
- game, upon his death before right to a patent has vested, his rights to 
the land and the improvements thereon should escheat to the govern- 
ment, and those upon whom the law or his will would otherwise cast 
his possession of the property be absolutely precluded from such pos. . 
_ session or from deriving aby benefit from his. years of toil and the 
expenditure of his means. 

Lhe Department is not aware of any law providing for the acquisi- 
tion of title to public land which does not permit either the widow, 
heir, devisee, or transferee of a deceased entryman to succeed to his’ 
rights and perfect his claim to the land. The homestead law makes no 
provision for succession to the rights of a settler who dies before entry, 
but it is well settled by the decisions of the Department that the heirs. 
of such settler succeed to his rights and may perfect his claim; and this 
is true even where he dies before survey of the land (Tobias Beckuer, 
6 L. D., 134). In the case just cited it was said by the Department: 
The broad underlying principle that controls the question is—that when a person. 
‘initiates any right in compliance with, and by authority of the public land laws, — 
and dies before completing or perfecting that right, it will not escheat and revert to . 
the government, but inure to those on whom the law. and natural jmantee cast a man’s 
pr operty, and the fruits of his labor after his death, , : 

‘It is not necessary, however, to rely in this case upon the authority 
_ of analogous cases under other laws. - The question here presented was | 


- considered by the Department, J uly 16, 1891 (13 L. D., 49), in response 
to a request from your office for instructions as to the issue of patents © 


“in desert land cases in case of entry a death. as, Ih its instr uctions — 
of that date the Department said: — se, ae oo | | 


You state that you are uncertain whether the doctrine announéed in. alee case of : ? 
Clara Huls (9. L. D., 401) is applicable to desert land entries made under the act of © 


_ March 38, 1877 (19 Stats., 377), owing to the fact that in. that law no provision. is 


made whereby the fee shall inure in case of the death of an. entryman, a as 1S pprouded 7 
in the pt. emption, homestead, and timber culture law 5. see | 


a | 
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The Clara Huls case came under the homestead law, but it is not perceived that — 


any different principle will govern-the issue of a patent in a desert land entry. 


While it is true that the desert land act of March 3, 1877, does not specifically state 
_ to whom the fee shall iuure iu case of an entryman’s death, still the law of descent 
provides generally that any estate belonging to a man at the time of his death shall - 
inure to his legal heirs, and it is not doubted that this Department will protect the | 
heirs of, a deceased desert-land entryman who has complied with the law up to the 
_time of his death; and, by complying with the law after bis death, they may reap © 
the reward which = might have procured had he lived. If a desert-land entrym an 
' has a valid entry at the time of his death, it goes without saying that his heirs may 
.- receive the benefit thereof by complying. with law and take unto themselves the 
patent. Mi 


The Department finds no reason to dissent from the views spread | 
In the above pear! but, on the contrary, now Ox DEBARY reaffims | 

- them. * 

No reason appearing why the dencion under review should ie tied : 

ified j in any way, the same is adhered to and the motion denied. _ 


RAILROAD GRANT—LANDS EXCEPTED—DONATION CLAIM. 
OREGON AND CALIFORNIA R. RB. GO. 


A proclamation that the “ public lands “ina a specified township will be offered ‘for , 
public sale does not include lands that were at such time embraced within an 
nuncanceled donation notification. | 

An uneanceled donation notification existing of record at his date of the railroad 
grant of May 4, 1870, and at the date of the definite location thereunder, excepts 
the land included therein om the operation of said grant. 7 eo 


Secretary Hitohoook to the Commissioner of the General Land Office, May 


Wey eS T80 WG 


An appeal has been filed by the Oregon and California Railroad — 
Company, as successor to the Oregon Central Railroad Company,, from 
your office decision of January 31, 1896, holding that the SW. 4 of the 
SW. tof Sec. 5,T.3 N., RB. ie Vancouver land district, Washington, | 

was excepted from the grant made by the act of May 4, 1870 (16 Stat., _ 
94), to aid in the construction of the Oregon Central railroad, because, © 

at the date of the passage of said act, as well as the date of oie filing 
of the map showing the line of definite location opposite the tract in 
question, on May 17, 1871, this tract was included in the uncanceled 
donation claim of Henry Thomas, proof of which was filed “an the | 
surveyor general on July 17; 1854. | | | 
~ The grant. made by the act of May 4, 1870, supra, was of 


each Sitemate section of the public lands, not mineral, excepting coal or iron lends, 
designated by odd numbers nearest to said road, to the amount of ten such alternate 
sections per mile, on each side thereof, not otherwise disposed of or reserved or held © 
by valid pre-emption or homestead right at the time of the passage of this act. | 
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co "On: Suly 1, 1854, aoa poms. filed ith: the surveyor isivietal! HOE! bon 
— Oregon, the inna at that time being under the supervision of the sur- | 


veyor general of. Oregon, a notification of his claim made under the | 


E 4 _ provisions of the act of Congress approved. September 27, 1850 (9 Stat., 
496, 498), the claim being for certain described lands aggregating eae 


25 o onde ed and sixty acres, compr ising par ts of sections 5,6 and 7in said. = 


township number 3 north, range 1 east, W. M., among the tracts 


_ | ‘described being the SW, 4 i. oF the Sw. 4 4, Seo. 5 ie tract here in ques-. 7 


= tion. He also made rear of qualifications as requir ed by said act. and 


vee that: he had personally resided upon and cultivated. that part of the 7 


public lands particularly described in his notification continuously from 
the 10th day of July, 1854, to the 17th day of J uly, 1 1854, the proof con- 


: _ sisting of his own affidavit, corroborated by that of two witnesses, - . 


- Whether he thereafter continued in his residence and cultivation of 
the land for. the period of four years, as ‘required by law, does not 
appear, but no proof thereof, or other proceeding towards perfecting 
said donation claim, was ever made-or had before the land department, 
- nor had any steps been taken to clear the record of said claim prior to 
‘the date of the passage of the act making the grant for the Oregon 
Central railroad or prior to the time of the filing of the map of definite 
location under said. grant. 
In support of the appeal on behalf of the company it is urged that - 
said notification by Thomas did not serve to sever the tract from the 
public domain, nor did it amount to an appropriation of the tract as 
against the grant for the railroad company, and that even if the filing 
-of said donation notification operated as.a segregation or appropriation | 
of the land in the first instance, it was set at naught by the proclama- 
_. tion of the President dated March 20, 1863, No. 693, which proclaimed 


the lands included in said notification for public sale and auction on | : 


August 3, 1863, which date was prior to the making of the grant for 
said company, and as the lands were not sold at the public sale, they | 
passed to the company under its grant free from any claim ou account 
of said donation: notification. 

Relative to. the effect given a asiation notihGation filed igen ‘the | 
act before referred to, it may be stated that in departmental decision © 
~ of March 6, 1882, in the case of John J. Elliott (ai. D., 303) it washeld — 
that the filing of the original notification is an ene ae segregation of 
the land described therein. _ 3 
In the case of the Oregon amd: California R. R. Co, e. Kuebel. (22 


ane 1: D. , 308), it was held that lands embraced within the notification of a . : | 


oe dbus ban claim at the date of the: grant made to aid in the construction 


of said railroad were excepted from the operation of. such grant; and : 
in the case of Dyer v, Oregon and. California R. R. Co. (23 L D., 569) a 


aes like conclusion wasreached. | Ae es 
Under. the act of September 27, 1850, the grant of. Tibse donation ion 


. claims to settlers upon the public lands i in the State of Oregon was - . 
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a conditioned upon residence and cultivation of the Jand. for four spnaoeke | 


. tive years, but no limitation was placed upon the time of making proof. 
_ thereof, . Section seven of the act in providing for the © proof, eae F 


that the claim ant: 


. at any | time after the expiration of. foite years re the date of stich settlement, 
whether made ander the Jaws of the late provisional govern ment or not, shall prove 
in like manner, by two disinterested witnesses, the fact of continued residence and - 
| cultivation. required by the fourth section of this act, 3 


It is thus seen that proof of the required dedaenes and Giibivetion 7 
sould be made at any time after the expiration of four. TORE: arom the ; 

date of settlement. ; | 
Tt is urged by the company fist ander the aecisioné of the supreme 


_ court the donation notification was without force or effectin the absence _ 
. of proof of residence and cultivation. In support thereof reference is 


made to the following cases: Hall-v. Russell, 101 U.S., 509; Brazee 2, 


‘Schofield, 124 U. 8., 495; Maynard v. Hill, 125 U.S.,.215. In these 
eases the question at issue was as to when a title was. acquired or 


~ secured by reason of # claim made under the donation act. No ques-— 
tion was raised as to the seg regative effect to be given a donation noti- 

. fication i in the absence of proof of residence and cultivation as required — 

- by law; but in the case of Brazee v. Schofield the court in referring to 
sy the purpose and object of the filing of said notification, Says as follows: 


The object of the law was to give title to the party who ‘had resided. upon and tee 


7 cultivated the land, and who was,. therefore, in equity and justice better entitled to 
the property than others who had neither resided upon nor cultivated it. But it. 

_ was also of importance to the government to know the precise extent and location 

of the land thus resided upon and cultivated. It was necessary to enable the gorern- 


ment to ascertain what lands were free from claims of settlers, and thus subject to sale. or 


other disposition. There was nothing, however, in the information to be communi- 
. cated which rendered it necessary that it should proceed from the husband alone. 
So long as he remained the head of the family settlement there was a manifest pro- 
. priety in its proceedin g from him, but i in case of his death it is not perceived why it. 
might not come with equal efficacy from his widow, who then‘: took his place as- the . 
head of the family. The law contemplates in all its provisions that. where a settle- 
- ment has been joint, by the two together, the benefit of the donation intended for 
both should be secured, in case of the death of either, to his or her heirs, It is true, — 
-. the notice to the surveyor general was the first proceeding which informed the pub. 
lie. authorities of the intention of the occupant to avail himself of the benefits of the 
act, and of his acceptance of the proffered grant. But without the residence and | 
Cees pene the notice would be of no. efficacy. | : 


It will thus be seen that while, as stated by thie court, oul: resi- 
| dence and cultivation as required, the notice would be of no efficacy,— 

that is, for the purpose of giving title to the lands notified upon,—yet 
the object of the notice was “to enable the government to ascertain - 
what lands were free from claims of settlers, and thus subject to sale — 
or other. disposition.” It appears, therefore, that while the question — 
. was not directly. before the court eee donation notifications: anele: : 
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et to as notices’ given ‘for the purpose of segregating the lands 


settled upon, from sale or other disposition, by the government. — » 2s 
It but remains, therefore, to determine the effect of the alleged offer- fs 


ing of these lands in accordance with the proclamation, N 0. 693, before” 
referred to, : | 
An examination of this Saas shows that tis lands inetided: 
in Thomas’s donation claim were not specifically described in the proc- 
lamation. By the terms of the proclamation the public lands theretc- 
fore unoffered, situated in township three north of the base line and 
three. east of the Willamette Meridian, were to be offered at. public 
sale at, the Vancouver office, commencing Monday, the third day of | 
August, 1863. By reason of. the filing of Thomas’s notification the 
tracts covered thereby were not public lands within the meaning of 
the proclamation, and were therefore not included in its terms, nor was 
_ the effect.of such notification changed by any erroneous interpretation : 
which may have been placed upon the proclamation. For that reason | 
. the proclamation did not relieve the lands from the segregation result- 
ing from the donation notification, which was a record claim sufficient — 
. to except the land covered thereby from the opereon of the patron | 
grant. : 
Your office decision i is aecordin gly affirmed. 


MINERAL LAND-—MINING CLAIM—AGRICULTURAL CLAIMS. | 
Conmaran BT ai v. I ‘MoKuname Er AL, 


oA patent is ie gessitlal to ‘ie: en] joyroent of a mining poner held u under a valid loca- 
tion; hence the failure of a mineral applicant to prosecute his So for 
| patent { isnot in itself an abandonment of his claim. - 
Under the public land laws of the United States, lands valuable for their mineral - 
— deposits can be disposed of only under the mining laws. | 
The duty of determining the character of land, whether miueral or non-mineral, end 
of seeing that the public lands are only disposed of as authorized by law, rests 
upon the Land Department, of which the Secretary of the Interior is the head; 
a decision, therefore, of tha Secretary that a specific tract of land is nundipally 
valuable for its mineral deposits, while undisturbed, is binding upon all the offi- 
.cers of the Land Department, and prevents disposition of the land in any other 
way than as prescribed by the laws specitoanly authorizing the sale of mineral 
lands. 
The usual owemiieear affidavit filed ae an ‘agricultural claimant is not sufficient to 
overcome a prior decision of the Department that the land involved is mineral in 
character, or to justify a re-examination of such question-of fact theretofore 
fairly tried and deliberately determined, | 
In the case of a hearing to determine the mineral or non-mineral character of a tract. 
of land, theretofore held by the Department to be principally valuable for its 
mineral deposit, the burden of proof is with the agricultural claimants, and it — 
is incumbent upon them to poleaely overcome the effect of the former decision, _ 
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Agricultural claimants of land isthieedl in char acter will not be heard to plead. . 
_ Special consideration on the ground that their entries were allowed by order of 
the General Land Office, and that they have settled upon and improved the land, 
where with full knowlege of a prior departmental decision holding the land: to 
be mineral, and of rights assérted thereto under the mining laws, they procured | 
the allowance of their entries without notice to the mineral claimants, and - 
| thereafter entered into Bos hieH against the protest of said claimants. - 


Secretary Hitontouk to the Commissioner of the General iia Office, May 
Dy) 7 : ed —_ 2 hoe 


' The facts necessary to a clear understanding of the questions pre- 
sented by this controversy are as follows: 

May 25, 1882, the Santa Clara Mining Association. of Baltimore, a 
corpor ation organized under the. laws of M arylaud, applied to the 
- United States surveyor general for the State of California, for the survey 
of a certain quicksilver mining claim, designated as the “Guadalupe 
Mine,” located in townships 8 and 9 south and rauges 1 east and 1 west, 


M. D. M., San Francisco, California, land district, and containing some 


nine hundred acres. With this application was filed proof of location 
in proper manner and by qualified parties in 1865, before the enactment . 
of the law limiting the extent or area of mining locations. Thereupon 
such survey was made and on June 19, 1882, the surveyor general 
approved the plat and field notes thereof. 

October 6, 1882, the mining association presented to ie local land — 
office its soolentn for. patent to said claim, together with the requi- 
site preliminary proof of posting of notice, etc. The land embraced in 
this application for patent was covered: by certain homestead entries, 

pre-emption filings, and Valentine scrip locations, and the State of . 
California claimed a portion thereof under its school land grant, On 
account of these agricultural claims the application of the mining asso- 
ciation was rejected by the register. Thereupon the association filed 
an application for a hearing to determine the character of the land, 
alleging that it contained valuable deposits of mineral and that the 
association had spent more than fifty thousand dollars in developing 
_ the claim. Upon this application a hearing was ordered, of which the 
- agricultural claimants were duly notified, and in which they fully pavr- 
ticipated. A large amount of evidence was submitted on each side, 
and after consideration thereof the local land office, the General Land 
" Office, and the Department, successively, held the land to be principally’ | 


_- valuable for its deposits of mineral. This case, which is entitled Santa. : 
Clara Mining Association. v. Scorsur et al, is reported in Vol. 4 of the | 
~~ Land Decisions, page 104, and it was therein said: 


. The testimony shows that the lands in question are located Rau mine miles south- 
east of San Francisco, within a few miles of the city of San Jose, in Santa Clara 


. county, adjoining the Capitancillos creek, and stretching out in a southeasterly 


{southwesterly} direction therefrom, embracing 957.32 acres, That the country is © 
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- roug a and mountainc ous, cut into byx numerous: den precipitous aulctivs ond canons, . : 
and ‘covered to a great extent by dense. brush, chaparral | and scrub oak. That there | 


- are occasional patches of fairly good soil, varying from one to twenty acres inextent, — 
-but that the great- mass of the soil is thin, and unfit for. cultivation. That the land © 


is situated in a mineral belt embracing within four. miles the ‘ ‘Guadalupe,”- New “ 


- Almaden” and ‘ ‘Henriquita” quicksilver mines, all noted for the amount of quick. 
silver produced from them, That immediately to the northeast of said land lies the 
Guadalupe mine, also the property of the Santa Clara Mining: Association. That 
_. from said Guadalupe mine there extend in a south westerly direction, three distinct — 
- ore pearing zones, penetrating anc. passing through said section 30 of. the landsin | 
i contr oversy. That several of the tunnels of the Guadalupe mine penetrate lots 7 and - 
8 of said land toa distance of three or four hundred feet; that many car loads. of. 
- einnabar have been taken from these tunnels, and that within ten years some forty . “ 
or fifty thousand flasks of metal have been taken from the lands south.of the Capi- 


tancillos creek, That the company has spent $1,500,000 on its whole claim and that. | 


$100,000 of that sum have been expended in developing the mineral resources of the 
public land in question, Some seventeen witnesses, including civil engineers, sur- 


yeyors, amining experts, practical miners, assayers, mining engineers, the deputy a 


county assessor, and neighboring farmers, all acquainted with the land, testified, on — 
the part of claimants, that the formation of these lands is similar to that of the 
surrounding mineral bearing lands; that numerous specimens, produced in evidence, | 


_. from croppings in various parts of sections 30 and 31, contained mineral, or indica- 


tions thereof; that each lot and each ten acres of each lot is more valuable for 
mineral. purposes than for agriculture, and that, as a fact, agriculture had been 
prosecuted thereon to a very limited extent.. The witnesses on the part of contestant 
were priucipally neighboring farmers, none of whom claimed to be mining experts. 
Their testimony is to the effect that several tracts have been cleared and cultivated; 
that much more of the land is fit for cultivation, and is more valuable for agriculture 
than for minerals. 

It is urged, in view of the fact’ that this land adjoins cer tain: quicksilver mines, it 
would have been worked long ago if it had any mineral value, aud that the bad. 
faith of the company in this matter is shown by the fact that they have so failed to 
work said land, This would be a weighty objection were it not for the further fact 
that for the past seven or eight years—since 1875—the company has been actively 
engaged in developing the mineral resources of these lands and the lands immedi- | 
ately adjoining them on the northeast. bie 

The testimony is cone that the land is more valuable for minerals than ‘for 
agricnlture. = : 


AS & result of this decisioti the agricultural anuries aa claims were 
canceled, or otherwise adversely disposed of according to the nature 
thereof, and 10 rights thereunder have since been asserted. 


It seems that after this decision | the association did not press its — : | 


application for patent, but this is not in itself material because a patent 


Rte not essential to the enjoyment of a minin g claim. a oe aw 4 ‘ 


: (104 U.S., 279, 283) it is said: 


OA mining Slain perfected under the law is property in the ‘highest sense of that. an 


Ae term, which may be bought, sold, and conveyed, and will pass by descent. Forbes 


oe, Gracey, 94.U.8., 762... There is notbing in the act of Congress which makes actual. | 


__ possession any more necessary for the protection of the title acquired to such a claim 
by a valid location, than it is for any other grant from the United States. The lan- 
guage of the act is that the locators “shall have. the exclusive right of possession 
and enjoyment of all the surface included within the lines of their locations,” which 
is to continue until. there: shall be: a failure to do the requisite amount. of work 
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. 7 within the. prescribed time. ‘Congress has seen, “fit to make the possession of that. . 
_ part of the public lands which i is valuable for minerals separ able from the fee, and. 4 


to provide for the existence of an exclusive right. to the possession, while the para- 
‘mount title to the land remains in the United States. In furtherance of this. policy — 
-it.was enacted by sect. 9 of the act of Feb. 27, 1865, c. 64 (13 Stati 441, Rev. Stat., 


sect, 910) , that no possessory action between individuals in the courts of the. United ~ 


States for the recovery of mining titles should be affected by the fact that the para- 
‘mount title to the land was in the United Eieieey: and that each case sneule be : 


. adjudged by the law of possession. 


> December we 1893, John D. McKenzie filed J his uomesteatl applie8. ee 


tion for lot. 16 of Beetiol 25, T. 88., Ret W., being part. of the land. 
~ embraced in this mining claim. A few days prior to this time, to wit: 


~ on December 4, 1893, homestead applications for other portions of the ee, 
land included within the mining claim had been tendered by Matthew. 


_E. Arnerich, Paul J. Arnerich and Charles P. Cole. No notice of these 
homestead applications was given to the mineral claimants. Each. 
application was. accompanied by the usual non-mineral affidavit, but in| 
none of the applications was it alleged that the mineral elgimants had | 
abandoned the claim or that exploration and development subsequent 


to the former hearing or trial had shown the land to be non-mineral in pa 
character or that the former decision was based upon fraud or mistake So 


such as would justify further inquiry into the character of the land. 


The several homestead applications were rejected by the local officers: ‘ | 


on account of the mining claim. Onappeal by the homestead claim- - 


ants, which was without notice to the mineral claimants, your office, 9. 


attributing to the prior departmental decision merely the quality and - 
effect of a mineral return in the public surveys, reversed the action of - 
_ the local officers, and held that there was no mineral entry or application ~ 
for patent of record, and that a bare mineral survey did not segregate — 
the land or. withhold it from appropriation by any qualified applicant. | 


In accordance with. that ruling these applications were allowed and : : 


placed on record, but: without notice to the mineral claimants, 


November 10, 1804, your office addressed a letter to the United cae = : 


‘surveyor peieral directing him to re-lot those portions of the legal sub- _ 
. divisions embraced within the mineral survey lines, said mineral survey 


tobe thereafter ignored.. In a subsequent letter. to the surveyor gen- 


eral it was said by your office: “It was intended by said letter to 
obliterate said mineral survey.” The action taken in these letters was 
- equally without notice to the mineral claimants. 
July 20, 1895, the State of California filed indemnity school selection 


for lots 1 and 8. Sec. 31, T.88., R. 1 E., and on February 10, 1896,. | 


. indemnity school selection for lots 7 7 and 8, Sec. 30, 1.8 S., BR. 1 EB. : 
_ embracing portions of the land within the mining elias These selec- 
tions were apparently intended to be made for the benefit of C. P. Owen 
and V.A.Scheller. Upon consideration of such selections a hearing 
was ordered by your office letter of March 13, 1896, to determine the 
eneracer of the lands cover ed POREEDY it being held that the former 
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: abeareatental’ decision - was : the: equivalent of a ‘thineral: return within - ae 


the meaning of paragraph 110 of the mining regulations, as amended _ a 
by circular of July 21, 1894 (19 L. D., 5). While these proceedings — 
were pending, James v, Coleman, Cecilia C. May, Isabelle C. May and 


K. F. Preston, as. successors. in rie est of the Santa Clara Mining 
Association, presented an application for patent to this mining claim, 
- describing the land by the original mineral survey madeé.and approved 
in 1882, This application was received by the local officers, and nous 
thereof was published and posted. | 

By your office letter of May 26, 1896, further action upon this gai 
cation for a mining patent was suspended: it being held that it was 


error to receive the same for lands already segregated by homestead |. 


entries and State selections, and the local officers were directed to - 


cite the mineral claimants to the hearing ordered on the State selec- 
tions. In some way which is not material, the present homestead 


claimants came into this hearing: and. participated therein as though - 7 


they had originally been made parties thereto. All the opposing 


_ claimants, agricultural and. mineral, appeared on October 6, 1896, | 
'.. at which date the taking of | evidence in regard to the ynrcice of _—o 
the land was commenced. Before any evidence was introduced the _ és 
mineral claimants filed.a protest against the hearing, alleging that the 


ee: 


7 question as to the character of the. land was res judreata, having been ae . 


finally determined by the Department in 1885. This. protest. was over- 


‘ruled and the hearing proceeded. The several homestead claims and = 
State selections were treated by the local officers as independent but 
closely connected cases. March 4, 1897, the register. and receiver ren- 
_ +. dered joint opinions, holding in each case that the land covered by the — 
i particular homestead entry, or State selection, was valuable only for 


| agricultural purposes. On appeal by the mineral claimants your office 


 . affirmed the decisions s below, whereupon further appeal was taken eo se 
the Department. 3 , - 
‘Your office followed the merida adopted ee the local office of 1 ignor- 
‘ing the mining claim as an entirety and treating each of the homestead —4 


entries and State selections as an independent case; but the several — 


entries and State selections being in conflict with the same mining. 


claim, all the cases having been briefed and argued as practically one 
case, and there being but one matter in dispute, viz: the character of 


the land, the entire controversy will be cons ed and disposed of in: 


this decision. 
The first question is whether your office erred in pinta the home. 


stead applications to go of record in the face of departmental decision’ 


of August 24, 1885, holding the land to be mineral in character. 
Under.the public land laws of the United States lands valnable for 


their mineral deposits can be disposed of only under the mining laws. 


Mining Co. wv. Consolidated Mining Co. (102, U. S., 167); Defteback ». 


9 Hawke al U. ‘sy all Colorado oul Co. we . United States (ee U. 8, : 


397 i: In maaan tenth g the public. land inks és duty. of determining — 


the character of the land, whether mineral or non- mineral, and seeing 


to it that the public | jands are disposed of only as qathiorized by law, 
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is one which rests upon the land department, of which the Secretary of | 


the Interior is the head. By the decision of August 24, 1885, the Sec- 
retary of the Interior, as the. head of that department, doslared the 


land here in question to be principally valuable for its mineral deposits, 


and so long as that decision remains undisturbed it is binding upon all 


the officers of the land department and prevents disposition of the 


- land in any other way than as prescribed by the laws specially samt 
izing the sale of mineral lands. 


A mistake was made by your office in giving to the decision of ‘the 


Department merely the effect. of a mineral return and allowing the 
homestead claimants to make entry of the land EoD the mere filin g of 
-a-non-inineral affidavit. 


Here there had been not only a ‘nec survey, but are a contest | 


enwesn mineral and agricult ural claimants. The character of the land 
. had been put in issue, a large amount of testimony had been submitted 


on that point, and after consider ation thereof the Department had held — . 


\ 


the land to be mineral in character. The effect of that decision could | 


not be overcome or impaired. by the mere allegation that the land con- 
. tained no valuable mineral; nor could the mineral claimants be called 


upon to again sustain the mineral character of the land upon a mere’ 


repetition of the allegation made by the original agricultural claimants 
that itis not mineral land. (Stinchfield v. Pierce, 19 L. D., 12; Dargin 
_ et al. v. Koch, 20 L, D., 384; McCharles v. Roberts, 20 L. D.,! 564; Mack- 
~~ all et al. v. Goodsell, od L. D. , 553; Leach et al. v. Potter, 24 L. D.., 573; 


Town of Aldridge v. Craig, 25 Ly D.. ,505; Wilson v. Davis, 25 L. D., 514. 


To secure a hearing whereby the. otfect of that decision might be over- 


come it was necessary for the agricultural applicants to allege that . 
exploration and development subsequent to the former hearing or trial 


had shown the land to be non-mineral or that the former decision was 


based upon fraud or mistake such as would justify further inquiry into _ Fy 


the character of the land. At such a hearing proof of the abandou- 
ment of the mining claim would have been a circumstance tending to 


lshow. that the mineral claimants deemed the land worthless for mining | 


‘purposes. In the case of McCharles v. Roberts, supra, it is said that 
abandonment of the mining claim must. be alleged and proven to avoid 





estimate placed upon the value of the land for mining purposes by one 
who has been engaged in the exploration - thereof and: “ho was most 
interested in sustaining its declared mineral quality. 

The usual non-mineral affidavit filed. by each homestead claimant: 


| - with his application, and by the State with its indemnity selections, ee 
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\the effect of a former decision holding the land to be mineral, but a — 
ore accurate statement of the matter is that the allegation and proof. 
of abandonment are material only in so far as.they tend to disclose the 
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was not sufficient either ae overcome ‘the pric ‘ior decision of i ee 
ment or to justify a re-examination of a question of fact. tiereierore 


fairly tried and deliberately’ determined. 1t follows that the homestead 7 


_ applications were improperly allowed. and the hearing upon the State’s 
indemnity selections was ordered without a proper basis therefor. . - 
_ But notwithstanding the irregularity in the proceedings leading up a 


_ to the hearing in these cases, the testimony submitted has been care- _ 


fully considered, and to give to it its due weight it must be kept in 
mind that as the land has. been heretofore held to be mineral i in charac- - 3 
ter the burden of proof is manifestly upon the agricultural claimants | 


ooo and it is incumbent upon them to clearly overcome the effect - that | 


‘ decision. | : 
_ Of the witnesses for the peer al claimants, me ainee. Bedford: 
Lance and Gleason, were experienced miners. Excepting Lance, who 


| : had worked in the mine, none of them had explored the land under the. 
surface except to dig down a little here and ‘there, mainly for the pur- 


pose of investigating the quality of the soil. From their testimony it | 
appears that while the greater part of the land claimed by the mineral 
claimants is rough and covered to a great extent by dense brush and 
scrub oak, there are large portions which can ‘be cleared and cultivated 
ata profit, the soil being adapted to the culture of fruit trees and grape’ 
‘vines. eS 
. Witness W. E. Bradford testified that he had been engaged in quick- 
silver mining about twelve years; that in September, 1892, he visited - 
the land claimed by McKenzie; that he had been there two or three 
times since. On these trips he spent ‘several hours examining the 
ground; picked up several small stones and looked at them closely 
and also kicked the soil here and there, but saw no indications of min- 
eral, and did not investigate below the surface.. Recalled in rebuttal, 
he testified that he had also been over the land covered by the other 
agricultural claims and had knocked off pieces of rock here and there 
with a hammer, and that he found only barren country rock with no. 
traces of quicksilver. 
Witness Richard Lance, jr., testitied that he has pnaai the land in 
dispute since 1875; that’ he worked for about twelve years in the Gua- 


 dalupe- quicksilver mine which is on Mexican-grant land adjoining the 


land in question on the northeast; that he is familiar with the nature, 
- extent, and direction of the shafts, cuts, dr ifts, and tunnels made by the. 
_tInining association in search of ore; that the main shaft, which. is. six 


hundred. feet deep, is situated on the erant land, northeast of. the land | | 


in dispute; that from the bottom of this shaft a tunnel or drift runs 
‘six hundred feet in a southeasterly direction, thence east about two © 
hundred feet, from which point an incline shaft runs southeast; that. 


oa at the end of this incline shaft a new station was made and. drifts were 


run thence about five hundred. feet south and one hundred and fifty | 


| me feet north; that none of these shafts or ‘drifts were on the lands here 7 oe 
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in 1 dispute; ‘ that about five hundred or six hundred feet sontioast of 


the main shaft is the mouth of a tunnel known as the “Road Tunnel”; 
. that this tunnel runs south about two hundred feet; that the mine ae | 


down in 1884; that the ore had given out at that time; that the dis- 
- tance fromthe main working shaft to McKenzie’s claitn is about five © 
thousand or six thousand feet, and none of the drifts or tunnels run in 
that direction; and that no ore or quicksilver was ever developed by 
the mineral claimants or by anyone for them upon any of the lands ae | 
dispute. 


-. Witness A. M. Gleason testified that i had been encased in mining _ 


. for forty years; that he examined the land in contest. in 1860 and again 
a few days before this hearing; that there is no quicksilver rock onthe 
southwest side of Guadalupe creek; that he found no indications of 
quicksilver on the land claimed by McKenzie; that he picked up pieces | 
of rock and examined ledges on the other agricultural claims but found 
only barren country rock with no signs of quicksilver; that he did not © 
investigate below the surface. 
From the testimony introduced on behalf of the mineral claimant it. 
_ appears that the Guadalupe quicksilver mine is one of the oldest in 
that part of the country and that two or three million dollars worth of 
ore has been extracted from it. The main works of the compauy are 
located on Mexican-grant land, northeast of the lands in controversy 
and southwest of a creek referred to in the record as “Guadalupe 
Creek,” but named on the maps as “Arroyo de los Capitancillos.” _ This © 
is the creek to which witness Gleason referred when he testified that. 
there was “no quicksilver rock on the southwest side of Guadalupe 
creek.” . In that he was clearly mistaken because it appears by appar- 
ently indisputable evidence that the mineral claimants took quantities 
of quicksilver from southwest of this creek. It also appears that. the 
_ receiver of the mining association was required to account to certain 
general creditors of the association for about .$70,000 worth of quick: 
silver mined by him from the lands here in contest, which lie south- | 
westerly from the creek. The witness Lance had stated that the tun- 
nels and underground workings of the mine do not any of them extend. — 
to the land in controversy and that they run in a southeasterly, and |. 
uot in a southwesterly, direction from the main shaft, which he locates 
southwesterly from the creek and near to but northeasterly from -the. 
land in controversy. The witness is in error in his statement respect-. 
~ ing the direction taken by these tunnels and underground workings, 
because some of them are clearly shown to take a UU ea direc- 
tion and to reach the Jand here in question. _ | 
John B, Treadwell.on behalf of the mineral claimants testified that 
he is a civil mining engineer and. deputy United States mineral sur- 
- veyor; that he made the mineral survey of this mining claim in 1882; 
that he has examined the mine underground to determine the trend 
or pitch of the ore e body; ; that he found it to be a fissure filled with 
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| Siounbar’ ore, having a gener al pitch the south and southiwests that - 


the future of this mine is in the ore body that lies in the same direction’ 5 Hie 
—gouth and southwest from the main shaft, which underlies. principally 2 
the iand, of which survey was made by him; that from his experience - 
in mines and mining he believes this ore body. may be expected to. 


| underlie the whole of this territory, and without this the future of the | 


claim has a poor outlook; that the Road tunnel is about fonr hundred 


feet. long, starts on. erant land and. runs in a southwesterly direction — 


_ into this mining claim, and that in his opinion the land here involved es 

is many times more valnible for mining than for agricultural purposes. 

é ‘Herbert P. Thayer testified that he was the assistant superintendent _ 

_ and cashier of the Santa Clara Mining Association. from 1879 to 1894; _ 
that his duties were both above and below the surface; that since 1804 


~ he has been in the mine eight or ten times; that the main or “en gine 

- Shaft” is six. hundred feet deep; that. drifts were Tun and ore extracted 

from the two hundred-foot level; that at the six hundred-foot level a 

: “drift was run south. about. 335, feet, thence east and west about four’ 
hundred or six. hundred feet each way; that from the end of “No. 6— 


east drift” an incline shaft was. run southwest about six hundred. feet 
to what was known as the ‘¢No. 10 level: 273 that valuable drifts. were | 
opened in this incline shaft on an average of fifty feet apart ; that these 


ae underground works represented.an expenditure of over a qu arter ofa. 


~ qnillion of dollars; that “all of this work or the majority of it on the +, # 


~ Jower levels was upon the. land in contest;” that in. later: years some 


- 4vork was done on the upper levels and a tmmel, called the “Road 
Tunnel” was run into the side of a hill; that there are three distinct 


_ veins of ore on the entire mining Gane that all the work was done 
| upon the main vein which runs south and west that another vein, run- 


nin g almost opposite to this, pitches into a hill a little north of McKen- 


zie’s claim; that about half a mile south of the McKenzie claim there — 
is a gramendous outcropping of cinnabar; ‘that these outcroppin gs are 


_ on this mining claim; that no actual. mining has been done by the 
: — mineral claimants: since December 15, 1884; that work was stopped 
_ + then until. some pending litigation eald ba: settled; that the mine 
had not been more than half prospected and was not qorkeil out; and- 
that the distance from the main woEning shat, to the > boundary of | 
Ss 3 MeKenzie’s claim is 3440 feet. | 


~ Henry May testified that he was appointed receiver rof the Gua alupe 4 


~. mine on July 9, 1880, and acted as receiver until December, 1883; that ©. | 


his wife is one of the: present owners of the mine; that at the time. he 
took charge as receiv ev the superintendent was working in all the avail- 


or able portions of the mine, but on account of matters growing out of the 


receivership work was stopped upon the land her e involved; that drifts 


oo N66 west, No. 6 south, and the Road tunnel extended into this land — 
and work in them was stopped on account of the order of the courts | 


that the ore in the oe mine aos in a southwesterly direction. 
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aban: angle that would carry it under this land; that there are thr ee 


distinct ledges of quicksilver ore on the entire mining claim; that there 


are several outcroppings of cinnabar ledge on the land jane: involved; 
that drift No. 6 west runs into this laud about three hundred and fifty 7 
feet and the Road Tunnel about one hundred feet; that drift. No, 5 
west also goes into this land about one hundred feet; and that no work 
could be done after 1835 on account of the litigation in which the mine 
was Involved. 

Thomas P. B. Hicks testified for the mineral aiinaite but his testi- 
mouy is shown to beso prejudiced that it is not entitled to much weight 
and need not be recited. | 
_ James Pierce testified that he has known the land in question since 
1877; that he has been employed as a watchman at the Guadalupe 
mine for several years; that the land in controversy has been enclosed — 
by a feuce since 1887; that this fence-was broken by the homestead 
claimants at the time they made settlement; that witness warned them 
off, but they became threatening and said - they intended to stay; that 


eo ledges of quicksilver rock are found all over the land embraced within | 


the mining claim, and that there is a ledge of quicksilver rock in frout- 

of McKenzie’s house and another just to the east of it. | 
Edgar IF’. Preston testified that he isa part owner of the Guadalupe . 

mine and has. represented the mining association and the succeeding . 
mineral claimants for a number of years as attorney. ..He gives the | 
details of the litigation i in which the. property was involved from 1884 
to 1892, and states that the present owners did not acquire title until 

after the decree of the United States circuit court, made in 1892; that ; 

the mine could not be worked while this litigation was. pending: that — 

_ shortly after the decree was. rendered in 1892, Maria L. Coleman, the 
principal owner by purchase under. that apanee, died, and this pre- 
 yented the working of the mine during the settlement of her estate; — 

that witness has been all over the land in question a number of times; — 

that there are cinuabar outcroppings thereon in. several places; that 
~ the workings of the Guadalupe mine extend under this land and a large 
quantity of metal was taken therefrom until work thereon was stopped. 
by order of the court. | | 
. From.this analysis of the evidence it does not appear that the agri- 
cultural claimants have succeeded. in establishing by a pr eponderance 
of the evidence that all or any portion of the land covered by the miu- 
ing claim is more valuable for agricultural purposes than for mining. } 

Considering the mining claim as an entirety, the land is shown to be | 

many times more valuable for mining than for agricultural purposes, | 

and considering the agricultural claims separately and independently, 

the agricultural claimants have not. successfully sustained the burden . 
of proof placed upon them as a result of the departmental decision of ; 

August 24,1885, It must therefore-be held that the mineral status — 

given to these lands by that decision has. not been overcome and remains — 

undisturbed. | 7 
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It is urged that: the hotnestead ‘aimants are “enuiled: to special . : 


consideration because, relying upon the action of your office in order-~ 


‘ ing the allowance of their entries, they have settled: upon and. im. —_ 


proved the tracts claimed by them; but of this it need only be said — 

that, with full knowledge of the prior departmental. decision holding — 
the land to-be mineral and with full knowledge of the rights asserted 

| under the mining claim, they procured the allowance of their entries 
without giving the ne claimants any notice thereof or affording 

them an opportunity to be. heard, and then entered into possession of 
the land against the protest of the mineral claimants, so that. bBo | 


* present situation is altogether one of their own making. | 


‘The homestead entries and State selections being for land which is — 
shown to be mineral in character and therefore subject to disposition 


only under the mining laws, the homestead entries will be canceled, the ms 


State selections will be rejected and the suspension of the mineral : 
claimants’ application for patent will be revoked. 
The decisions of your office are accordingly reversed. 


SCHOOL LAN. DS—INDEMNITY.- ~GREAT STOUX RESERVATION, : 
SPATE OF NEBRASKA. 


The directions contained in the act of March 2,.1889, restoring lands in the Great 
Sioux reservation to the public domain, that said lands should be subject to 
anol only to actual settlers, on the payment of a fixed price therefor, and 
that the moneys accruing from such disposal should form a part of the perma- 
nent Indian fund, constituted an appropriation of said lands for the specific 
purpose of creating an Indian fund, and an inhibition upon their disposal in any 
other manuer. Said lands are therefore not subject to selection as school indem- 
nity for losses within said reservation, and the certification of lands thus selected 
is ineffective, and the State takes no title thereby. - 

The case of the State of NODEABED, i otal Op Be ‘124, overried. 


Secretary Hitchcock to the Commissioner of the General Land Office, May 
(W. VY. D,) — — 5, TOG (EB. FB.) 


The Department is in receipt of a communication from your office of 


July 5, 1898, submitting for consideration a list of school indemnity e. 


selesioia made by the State of Nebraska of lands lying within the — 
Great Sioux Indian reservation, in that State, in lieu of lands lost in ~ 
place within the limits of said reservation, and asking to be.advised. of. . 
- the status of similar selections approved to said State May 22, 1897, _ 


and of what action is necessary in the premises in the event that the | =< 


present list should not be approved. - 

It appears from your said. communication that the lands iieleded in 
the present list were inadvertently omitted from the list approved May 
22, 1897, under departmental decision of February 12, 1894 (18 L. Dz, 
124), in ‘which it was held that the State of Nebraska. 6 entitled to 


fo 
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: select lands within the limits of. said. aeration as indemnity for a 
school lands lost in place in said reservation. In the case of State of 


South Dakota (26 L. D., 347), involving the right of that State to select 


lands within the limits of the Great Sioux reservation, in lieu of school 
lands lost in place outside of said reservation, it was held that these 
lands are subject to disposal under the homestead law only, and that 
there is no authority vested in the Department to dispose of them, 
except in the manner and for the purposes contemplated by the act of - 
March 2, 1889 (25 Stat., 888), which requires that payment shall be 
made for all the land within said reservation, the proceeds to be applied 
to the permanent fund of the Indians, and that therefore said lands are 
not subject to selection as indemnity under the school land grant. 
- Unless there is some statutory provision that takes the State of 
Nebraska out of the operation of unis act, these decisions are evIneniy 
in conflict. | 
The act of April 19, 1864 (13 Stat., 47), providing {0 the admission 
of Nebraska into the iin contained the usual grant of school lands,— 
that is, of sections sixteen and thirty-six in every township, | 
‘and when such sections have been sold, or otherwise disposed of, by any act of Con-. 
gress other lands, equivalent thereto; in legal. subdivisions of not less than one 
' quarter section, and as contig uous as may be. . 
‘This reservation was created by the treaty of April 29, 1868 (18.Stat., 
635), and at that time was wholly within the limits of the Territory of 7 
‘Dakota, organized by the act of March 2, 1861 (12 Stat., 239), which | 
directed the usual reservation of the siztaenth and thirty- sixth sections. 
for school purposes, when the lands should be surveyed. 

By act of March 28, 1862 (22 Stat., 3d), the northern Boanaany of 
Nebraska was. ee fended so as to include all that portion of the Territory 
of Dakota lying south of the forty-third parallel of north latitude and 


east of the Keyapaha river and west of the main channel of the Missouri : 


river, which embraced a part of this reservation. This act declared that 
the northern boundary of the State shall be extended to said forty-third parallel as — 
fully and effectually as if said’ lands had been inelnded in the boundaries of said. 
State at the time of its admission to the Union. 
“This carried with it such rights, erants aia privileges, i in the added 
area as the State would have possessed had the added area been orig- 
inally: included within the political boundaries of the State, and no— 
more. Among these was the stan of lands for the support One common 
schools. 

The lands in this added area. remained in reservation and unsurveyed 
until the act of March 2, 1889, supra, which created separate reserva- 


tions from portions of the Great Sioux reservation, and restored the . 


remainder of said lands to the public domain, ee certain islands 
_ therein specified, to be disposed of by the inited States to actual set- 

: tlers only, but provided that the lands should be paid for at a certain 
pricé therein named, and that all money accruing from the disposal 
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thereof should be paid into the Treasury of the United States ‘for the: - 


_ benefit, of said Indians as part of their per manent fund. 


It is evident that. Congress. did not: contemplate that. these idee 


~ should be subject to selection by the State as indemnity to compensate 


for school lands lost in place, or for deficiencies in townships, either in 
_ or outside of the reservation, without compensation being paid there-— 
for, for the reason that such a disposition would tend to defeat the plain 
purpose of the act, which was to create a fund which should be set 
- apart for the benefit of the Indians. ~ 

This is clearly shown by the obligation imposed upon ne United © 
States by the 24th section, which reserves for the use and benefit of the 
public schools the cee and thirty-sixth sections, but provides that 
the United States shall pay to the Indians, out of any moneys in the 
‘Treasury not otherwise appropriated, the sum of one dollar and twenty- 
five cents per acre: therefor. This intent is also plainly manifested by 


the provision contained in the 21st section of the act, which imposes” - 
upon the United States the obligation to take all of said lands remain- 
ing undisposed of at the end of ten years, and to pay for the same the = 


graduated price fixed by the statute, which is to be. credited to a | 
Indiaus as part of their permanent fund. | , - 
_.. No reason is apparent why Congress should siiaide for eagiient by | 

“the United States to the Indians for the sixteenth and thirty-sixth sec- 


a tions, which are reser ved for school pur poses, and make no provision — ia 
- for making like payment for other lands selected by the State as indem- 


nity, if it was intended that the other lands i in me reser vation should : 
be subject to such indemnity selection. — | - 
‘The reservation of the sixteenth and - thirty. sixth. sections for the 7 

benefit of public schools, with the obligation of the United States to 
pay to the Indians the price fixed by. the act for the lands so reserved, | 
can not be extended by implication: to. lands not reser ved. 7 7 


While Congress gave to Nebraska indemnity for sectious sixteen and oe | 


thirty-six where sold or other wise disposed of by any act of Congress, 
there is nothing illogical or inconsistent in the action of Congress 
denying to the State the right to take its indemnity from a particular 
body of lands and requiring it to seek such indemnity elsewhere. The 
directions contained in this act respecting the disposition of these lands 
constituted an appropriation of them by an act of Congress for the 
specific purpose of raising funds for the Indians and was an inhibition 
upon their disposal in any other manner. No right to lands under an 
indemnity selection can. be obtained unless they are at the time subject 
to selection..The act of February 28, 1891, amending sections 2275 
and 2276 of the Revised Statutes relating to school indemnity ae 
_ provides that they “shall be selected from any unappropriated, sur- — 
_veyed public lands, not mineral in character, within the State or Ter. +2 
_ritory where such losses or deficiencies of school sections oa but. as 
pelore shown the lands here: selected were not pe Popa 
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The Gertifleation of such lands to éhé State of Nebraska was as clearly - : 
contrary to the terms of the statute and the agreement with the Indians | 


as was the certification to South Dakota of the lands involved in the — 


decision reported in 26 L. D. at: page 347, where it was held that the 


certification was null and void and ineffectual to convey to the State 
any right or title, for the reason that the lands certified were not of the - 
_ character intended to be granted under the provision for school indem: 

- Qity lands. (Weeks v. Bridgman, 159 U.S., 541), and hence it is the 
duty of the Department to execute the trust imposed by the statute 
and dispose of the lands for the benefit of the Indians, Tegardless 


such certification. 


The decision reported in 18 L. D., at page 124, must give way to the | 
latter decision nOpOneY: in 26 L.. Dy 347, and to the views: herein 
expressed. | : 
‘The action which was taken in the South Daten case sabia be — 
taken in this—to wit, that in view of the fact that the State may have 
disposed of some of the tracts since certification, an opportunity should | — 
be afforded the State or its grantees to obtain relief by legislation — 
authorizing the purchase of the lands certified at the price fixed by the | 


- 21st section of the act of March 2, 1889, and to this end, you will with- 


hold from entry all lands so certified, ond notify the State of this action | 
that it may take such steps as it may deem proper. - 

The list accompanying your said communication of J aly 8 D, 1898, is 
her ewith returned without approval. : 


“PRACTICE—N OTICE OF CONTHST—SERVICE—ATTORNEY IN FACT. — 
Norman ¢ VD. PHGINIX ZINC MINING AND SMELTING Co. 


' Service of notice of contest upon the attorney-in-fact for the’ defendant is not sirffi- . | 
| cient, in the absence of proof that such attomey-in-fact was. empowered to 
receive service on behalf of the defendant. | 


Secretary Hitchcock to the Commissioner of the General Land Office, May — 
CW. V.D.) a | 8, 1899. | 3 (J. Le McC.) 


The Phenix Zine Mining and Smelting Gsanauy. on | January 29, 
1893, filed in the local office mineral application No. 62, for the Buck 
Brauch placer mining claim, embracing the W. 4of the SW. 4 of Sec. 5; 

_ the NE. 4 of the SE. 4 of Sec. 6; the N. 4 of the SEH. 4 of the SH. 4 1 of 
Sec. 6; the a 4 of the NE. 4 + of the NH. + of Sec. 1; and the NW.4 - 
of the NW.4 1 of the NW. 4 of See. 8, T. 7 N., R. 14 W. of che afth 
principal meridian, Harrison land district, Ackansas. 

_ On February 20, 1897, Simon B. Norman filed a corroborated affidavit, 
in the nature of a contest, involving the character of that part of the 
land embraced in. said application, described as the NE. 4 of the NE. L 
of the NE. 4 of Sec. 7, and the NW. 4 of the NW. 4 of ‘the NW. 4 of 


7 - - 
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| | 7 | Sec. 8, Th is alleged that the land thus desorived 1 is non: mineral, pass : 
valuable for agricultural than for mining purposes; also that said 


Phenix Zinc Mining and ‘Smelting Company has wholly abandoned. 


~ said claim, and has done no. assessment work thereon since filing its. 


application as above. At the same time he presented his application 
to make entry under the homestead law, of the N. 4.of the SW. 4 of the 
NE, 4, the SE. 4 of the SW. 4 of the NE. 4, and the N. $ of the NE. 4, 
of Sec. 7, and the NW. 4 of the NW. + of Sec. 8, said township and 
range. ‘This application was rejected, and Giaition issued for a hearing, - 

~. to be had May 5, 1897,—service being had upon George McCray, whose — 
name appears in different places in the record as “attorney-1 in-fact” of — 
said mining company, 
The only question presented is the sufficiency of this service, which . 
was accepted by the local oflice and by your office.as sufficient. 3 
An attorney-in-fact is a private or special attorney, appointed for some partiealns 
or definite purpose not connected with a proceeding at law, the formal authority 


_. by which he is appointed being called a letter or power of attorney, in which is’ 
2 expressed the peo act or acts for which he is epppolniet (Weeks on PURO EGYS, 


See. 28). 


The powers of an attorney: in-fact ¢ are limited iby the language of the. | 
instrument constituting him such; and as there is no copy of ‘the 


power of attorney given to McOray i in the record, what act oracts he 


was appointed to perform is left wholly uncertain. It was. altogether 
irregular to proceed to render final decision in the case in the absence’ 
of any showin gas to whether eae had authority to receive service 
in behalf of the company. - 
- The conclusion that the s service on MeCr ay was amiciant can ah te a 
reached by a negative process of reasoning; namely, that in the ab- 


sence of any showing that McCray was not invested with general powers, i - 
it is to be presumed that he was invested with such powers. Service 
of notice must be affirmatively shown by the contestant, and service _ 


upon the attor ney-in- fact for the defendant company “is nee sufficient 
in the absence of proof that such attorney-in-fact was empowered to 
receivé service on behalf of the company. There being no affirmative 
evidence of proper service in this case, the local office should not have 
proceeded with the contest, and your office should not have undertaken 
to decide the case on the testimony submitted by the contestant. | 

The case is accordingly remanded to your office, with direction to 
return -the papers to the local office for further pr ce upon 
proper notice, if coutestant should so desire. 


BARRY VU. HENDRIoKs. 


“Motion for ioheeaie denied by ‘Secretary Hitchcock c May 5, 1809. 
See Genarmnonial decision of March 2, 1899 Gs L. D. soe | 


DECISIONS RELATING TO THE PUBLIC LANDS. 363 


‘RAILROAD GRANT—INDEMNITY SELECTIONS—FORESE RESERVATION, 


‘OREGON AND CALIFORNIA R. R. Co. 


The directions in section 2, of the railroad grant of July 25, 1866, that on the filing 
of the map of survey of the road the “‘Secretary of the Interior shall withdraw 
from sale public lands herein granted,” etc., are appeabie only to the lands 
within the primary limits of the grant. 

A right conferred under a railroad grant to select indemnity within certain defined 
limits does not prevent Congress from otherwise appropriating or disposing of 
the lands within said limits at any time before a selection theréof becomes 
effective; and the establishment of a forest reservation that includes such lands, 
a to the approval of selections therefor is such an appropriation of said lands 

s to defeat.the right of indemnity selection. 
The ¢ case of the Southern Pacific R. R. Co., 28 L. D., 281, cited and followed. 


Secretary Hitchcock to the Commissioner of the General Land Office May 
(WwW. V. Dz.) Oo «5, 1899. - . (H. F. Be) 


On August -7, 1895, the Oregon and Galifornia Railroad Company 
filed in the local land office at Oregon City, Oregon, an application to | 
select certain lands situated in township 1 south , Tange 6 east, embraced 
and described in list No. 24, as indemnity for laatds lost to the company 
under the grant of July 25, 1866 (14 Stat., 239), to aid in the construc- 
_ tion of said road. The eae officers rejected said application for the 
reason that the lands applied for are within the limits of the Bull Run 
timber-land reserve created by proclamation of the President of June | 
17, 1892 (27 Stat., 1027), under the provisions of the 24th section of the 
‘act of March 3, 1891 (26 Stat., 1095), | 
Your office afirmned the action of the local officers rejecting. said | 
application and the company . has BE Dene from your decision assigning — 
error 


in holding that said lands were public lands et the meaning of section 24, act : 
of March 3, 1891, and therefore subject to forest reservation therennder. 


The tracts in controversy, selected and embraced in list 24, are— 
_ within the indemnity limits of the grant to said company and also 
within the hmits of the Bull Run timber-land reserve. 

In support of its appeal the company contends that the granting act 
commanded the Secretary of the Interior to withdraw for the benefit of 
the company the sections of land of the designated. numbers within the 
indemnity limits of said grant as well as within the place limits thereof, | 
and that this withdrawal was accordingly made in 1870; that although 
au order was issued by the Secretary of the Interior in 1887 purporting 
to revoke this withdrawal of indemnity lands, it could not and did not 
have the effect of nullifying the statute and the order made in pur- 
suauce thereof; that neither in the act authorizing the forest reserva- 
tion nor the Scoclan coi of the President establishing the same, was 
it intended to include land previously reserved for the benefit of the 
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aired company, under ee gr ant; ia that prior fie establishin or of oe 
_. the: forest reser vation the: Taos company applied to select. these #* 
ey, lands but the application was rejected by the local officers because the — 
~ lands were not then surveyed, from which ruling an appeal was prose- 


3 euted to your office and was. there eae when the e forest r reservation 2 
was established. | ; 


_ A question. similar to that involved ‘i il the last mropection Was pre —_ 


. sented i in the case of Southern Pacific Railroad Company (23 L. D., 281), | 


ae which arose upon au application by said company to select asin demnity. oe 
ae lands: lying within the limits of the Sierra forest. reser I'VE, established a. os 


under the 24th section of the act of March 3, 1891. A 
| In that case it was claimed that the application had been filed i in the | . 
~ local office and was pending at the date the forest reserve was. created, 


: and that the tract selected was then subject to selection under ae 
terms of the grant, and was excepted from the operation of the procla- 


- mation creating the reservation. But it was held that as the selection 
had not been approved by the Secretary of tlie Interior at the date of 
the proclamation establishing the reservation the title remained in the 
United States subject to its disposal aud that the reservation of the 
land. for the purposes contemplated by the 24th section of the act of 
March 3, 1891, was.such a disposition of the land as to defeat the right 
of selection although the tract. may have been subject to selection at 
- the time the preliminary proceedings were taken by the company. It — 
was also held that the inchoate right acquired by the company under 
an unapproved selection pending at the date of the proclamation, was | 
not protected by the clause in the proclamation excepting from its 
— operation all lands which may have been prior to the date thereof 
embraced in: any legal entry or covered by any lawful vane duly of 
record in the local land office. 

' The other contentions are rested upon the provision in the second 
section of the granting act directing that upon the filing of a map of 
survey of the road, ‘the Secretary of the luterior shall withdraw from 
sale public lands herein granted on each side of said railroad so far as 
— located and within the limits before specified.” The Secretary of the. 

Interior did, on March 26, 1870, withdraw the lands within both the 
_ primary mak indemnity limits ict 1t is insisted was wade. in obedt- 
— ence to the statutory mandate contained in said section, and. that by _ 


: - such withdrawal the lands were appropriated and removed from the 
category of public lands, 1t is also insisted that said withdrawal 


remains in full force, notwithstanding the purported revocation thereof, 
as to the indemnity limits, hy the Secretary of the Interior in 1887. 


Your office held that under the rulings of the Department in the case : . 


of Northern Pacific R. R: Co. v. Miller (7 L. D., (100) and Northern 


| Pacific R. R. Co. v. Davis (19 L. D., , 87), the withdrawal was of no force 


or effect as to the indemnity 1 limits and therefore did not specially con- | : | 
om sider its revocation. ORs 2 i . | 
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A dotermitn ation of the question cr pr esen ted (loes not depend upon 
| the validity or invalidity of that withdrawal of indemnity lands. The _ 
direction to the Secretary to withdraw lands on account of said grant _ 
was limited to the lands “ herein granted” and did not include indem- 
nitylJands. The withdrawal of indemnity lands, if effective, rested upon . 
executive power and authority and was subject to revocation by the 
game power and authority which created it. In.this respect this grant. 
~ does not differ materially from the grant to the Oregon Central R. R. 
_ Co., made by the act of May 4, 1870 (16 Stat. 94). pee ee Cali- 
- fornia R. R. Co. v. Bales (28 L. D., 231), 7 7 
Ita valid withdrawal of lands dot indemnity purposes was made for | 
the benefit of this grant, such withdrawal conferred no vested right in 
the company to any of the lands within the indemnity limits, but the 
full legal title and right of disposal of such. lands remained in the gov- 
ernnent until they were actually selected and approved by the Secre- 
tary of the Interior. The right to indemnity conferred by the grant is 
' merely a right to select. public lands within designated limits under 
certain contingencies, but no title to any particular land vested in the 
company until after a selection-had been made and approved. Kansas 
Pacific Rk, hk. Co. v. Atchison. R. ht. Co, (112 U.8., 414); Wisconsin R. RB. 
v. Price Co, (183 U.S. , 496); Duited States vu. M. K. & T, a Co. (141 
U.S., 358). . 
The withdrawal of iat for the benefit of a. grant reserves chen 
from other disposition under the laws providing for the disposal of the 
public domain, but it. confers no rights as against the government 
which did not. exist without such withdrawal. The provision in the 
grant giving the company the right to select within defined limits other _ 
lands to supply deficiencies occurring in the granted limits, does not 
prevent Congress from otherwise appropriating or disposing of the 
lands within such indemnity limits at its pleasure at any time before a 
selection thereof becomes effective by the approval of the Secretary. of 
the Interior. In Wisconsin R. R. Co. v. Price (133 U. 8., 496, 512), the 
- court said: 7 a | 
~ The government was, indeed, under a promise to give the company indemnity 
jands in lieu of what might be lost by the causes mentioned. But such promise | 
.. passed no title, and, until it was executed, created no legal interest which could be 
. enforced in the courts. (See also MISsOunts Kansas and SexnS Ry. Co. vu. United 
States, 14 U. S.,.358.) | 2: _ 
- But the elearest and most positive expression of the court: as to 
7 the right of the company. to indemnity lands, and of the absolute power — 
of the government to dispose of all lands within indemuity limits. at 
any time prior to selection by the company and approval by the Secre- 
tary of the Interior, is in Kansas Pacific R. BR. Co. v. Atchison, seas 
_ and Santa Fe R. R. Co. (1 12 U.S., 414, 421), in which it is said: 


For what was thus excepted other lands were to be selected from adjacent lands, 
- if any then remained, to which no other valid claims had originated. But what 
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| anapntopeatel lands sould thus be found aay sclosted road not be iow before 


actual selection. A right to select them within certain limits, in case of deficiency | 
- within the ten-mile limit, was alone conferred, not‘a right to any specific land or | 


lands capable of identification by any principles of law or rules of measurement. 


Neither locality nor quantity is given trom which such lands could be ascertained. 
If, therefore, when such selection was to be made, the lands trom which the defi- 
ciency was to be supplied had been appropriated ie Congress to other purposes, the 


right of selection | became a bairen right, for until selection was made the nines a 


| Temained i in the government, subject to its disposal at its pleasure. : 


The decision of your office rejecting said Hist of SL) 1s s affirmed. 


eo oat 


SCHOOL LANDS -SEETLEMENT PRIOR TO SURVEY—AD SUSTMENT. 


MUNRO BT AL: v. Stare OF WASHINGTON. 


A settlement uinder the donation law prior ‘to survey ieee not except the land cov- a. 
- ered thereby from the operation of the grant of school lands, where after survey 


the settler abandons his claim syuons eas any right thereto before the — 
Land Department. . | 

In determining the amount of school indemnity land to which a State is entitled on 
account of a fractional township, the entire quantity of land in said township 
is the basis of adjustment, irrespective of the fact that a part of said township 
may be embraced within an Indian reservation. 


Secretary Hitchcock to the Commissioner of the General Land Office, May 
(Wie VieDe\.. . 5,:1899, (F. W. GC.) 


Separate appeals have been filed on behalf of John Munro and Edson 
Gerry, agent for Mary F. Thurston, from your office decision of August 
6, 1897, rejecting their applications to enter certain portions of Sec. 16, 
T. 38 N., R. 2 E., Seattle land district, Washington, because, as held in 
said decision, the tracts have passed to the State on account of the 
grant for school purposes. 

These applications were filed on June 25, 1897, and were accompanied 
by a certified copy of thé proceedings of ne Board of State Land: Com- 
missioners, under date of June 21, 1897, disclaiming any interest in and 
to the lands applied for, upon ‘the grounds that one James Munro, in 
the year 1859, which was prior to the government survey of the. town- 
: ship, settled upon, took up, and improved as a donation claim under 
the laws of the United States, the land embraced in said applications; | 
that the. State has been fully compensated by the approval, by the 
Secretary of the Interior, of the list dated May 4, 1895, for all defi- 
cienciés in said township number 38. north, range. 2. east, and | 
that the State of Washington i is not asserting throu gh its Land Departiiont or other- 
wise aly claim of ownership in or to said lands’ first above described as being included 
in the said James Munro’s donation claim, and lias no ) part es same listed or. claimed 
among the school lands belonging thereto. — a - oo 2 
; Upon consideration of said applications to enter in connection’ with -_ 
vue proceedings had byt the State Lane Commigatoners, your aiige deci- ar 


~~ 
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se, sion of asad 6, 1897, held that. there was 10. authority under the : 
_ State constitution by whion the State’s title to school lands could be 
- disposed of except at public auction. to the highest bidder; ; that the. 
lands covered by the applications by Munro and Thurston had passed 


to the State on account of the school grant, and therefore said appli- — 


cations were rejected ; from which action the apecen have, as before 
stated, appealed to this Department. | 
An examination of the record submitted on appeal shows that these 
lands were formerly embraced in the homestead claims of David Dealy | 
and Moses Younkin, who made settlement upon the land believing the 
same to be a part of the public land subject to homestead entry, and 
made very valuable improvements thereon, the improvements by Dealy 
being shown to be of the value of about "88, 000.. Younkin was killed | 
upon the tract here in question by an Indian, and Dealy has since died. 
_ For the relief of their widows an act was passed February~10, 1894 _ 
a (28 Stat., 981), by which the State was authorized to select other lands. 
in lieu of those here in question, or to indicate its intention so to do, 


whereupon Martha A. Dealy and Mary Younkin were to be permitted _ 


to enter, under the homestead laws, the tracts embraced in their 


several claims and to complete title thereto upon pompnene with the 


homestead Jaws. 
The State was called npon by your office, through its proper officers, a 

to make selection or indicate its purpose to make selection of other _ 
lands, as provided for in said act of February 10, 1894, and in response | . 


_ thereto there was transmitted the veto by the governor of the State of 


a bill passed by the State legislature, having as its object the carrying - 


into effect of. the relief intended to be extended to the above mentioned * 


persons by the act of Congress before referred to. Said veto rested — 


upon the opinion of the Attorney General of the State that, in view of 
article sixteen, sections one and two, of the State constitution, it was 


not within the power of: the legislature to part with the title to any of 
the lands granted to the State for educational purposes until the fall | 

value thereof had been paid into the treasury. It was dated March 11, © 

1895, and no further action appears to have been since taken with : 


view to carrying into effect the relief intended to be granted by the act - : 


of February 10, 1894, supra. a“ 
Relative to ie State's claim to this land andes the school erant, it 


must be said that, so far as shown by the records, the tracts here in . fa 4 


question were public lands free from all claim at the date of the public . 
‘survey. The alleged claim of J ates Munro prior to survey appears to 
rest upon the affidavit of said J ames Munro, corroborated by other 
_ persons, to the effect that he settled upon, built a cabin and improved . 


og portion of the tract in question prior to the government survey, with 


the intention of taking the same under the donation laws; that upon 
survey, being informed that the tract was a portion of section sixteen, 
and that he could not hold the land as pease the State, he sold the 
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: ‘imipiovetuetts he had made 1 upon ‘the land wae abandoned All elim. — . 
< thereto. He does not appear to have ever filed a donation notification — _— 
or made other claim to the land through a proceeding before the sur- 


_ veyor general or the land department. The showing made relative to 


said claim is not sufficient to defeat. the oper ation of the school grant . 


upon the tract embraced therein, and it must therefore be held that. 


said tracts passed. to the State npon their identification by: the survey, oo 
and that its claim to the same is a good and sufficient cause for reject-. 
ing applications to make entry ther eof, unless the State has taken other 7 : oe 


lands in lieu thereof. (Thomas E, Watson, on review, 6 L. 'D., 71. ) 


: Upon the survey of this township it was foniid to be fr actional, con- | 


_ taining only 12,190. 55 acres. Under the adjustment: provided forin | 7 


section 2276 of the Revised Statutes, as the township contained au 
greater quantity. of land than one-half and not more than three-fourths, | 
, of a township, the State became entitled on account of said township 2 

es nine hundred and sixty acres for the benefit of the common schools. | 
It is contended that, as a portion of the land in this township was | 
-- embraced within an Indian reservation, such portion should be excluded © 
' from the contents of the township in making the adjustment provided a 


for in said section. This contention can not be acceded to, as the full i 


quantity of lands included within the township, without regard to its 
condition, is made the basis of the adjustment therein provided for. 
The land covered by the applications under consideration amounting 


= ‘tp 270.50 acres has. been treated as inuring to the State in place, in the 
oe adjustment, SO far as made, of the State’s grant on account of this | 
_ township. » | 


Selections have been Hei i the State. for all ‘Monsienciess in this 


- township, aggregating six hundred and eighty acres, six hundred and © a | 
forty acres of which have been approved, leaving a ‘selection of forty 


acres yet undetermined, which, together with the 270.50 acres, the por- 


tions of section 16 in place show. by the survey to be free from other — 


| claims and embraced i in the applications DOW under consider ation,make 
a total of 950.50 acres, or 9.50 acres less than the State became entitled 


to for common schools on account of said township. a 
It can not therefore be held, as claimed, that the State has been. a 


indemnified on account of the tracts here in question, and for that 7 
reason is prevented from 1 asserting claim to the lands in place. 


Relative to the disclaimer of interest. by the Board of Land © Commis- oes 


~ gsloners, which accompanied the. applications under consideration, it is 


sufficient to state that on August. 18, 1897, the Board of State Land x 


Commissioners passed. a further order rescinding and celing aside its | 
_ former order passed on the 21st of June, 1897. | | 
Your office decision. rejecting the applications by Jame Munro and 
Edson Gerr y, agent for Mary ¥F, Thurston, i is therefore affirmed. 

. Should the State’s claim be eliminated, the meritorious partion enti- a 
ted to conn oe of these lands would be those ‘aiming. under or 


DECISIONS RELATING TO THE PUBLIC LANDS. i + 369. ; 


| through David Dealy aa Moses renriant for shone: elie? the ai of - 
‘February 10, 1894, supra, was open: It remains: with the State, how- 
_ ever, to extend this relief, : | : 


SETTLEMENT RIGHT—RELINQUISHMENT—INTERVENING CLAIM. | 
Woop v, Bonn. | 


One who goes upon land covered by the entry of another wider an agreement, with. 
the prior entryman that the entry shall be relinqnished for his benefit, acquir es 
_ no settlement right as against the intervening entry of a third party, made on, 
the relinquishment.of the prior entry, if he has taken no action toward secur- 
. ing the cancellation of said ellbry,, 


Acting Seer etary Ri yan to the Somintencter of the Gener cl Land Office, i a 
(WV. D.) | = May 6, 1899, | = : i ba %, 


The land ee voede in this: appeal is the Sh, 5 of the SE. x of Sec, 34, oad 
and the SW. 4 of the SW. 4 of See. 35,1. 40 N., R.4°W., Lewiston land | 
district, [daho, aud was formerly embraced in an entry of one David 
E. Nill, who executed a pelniquish ent of the same on or about March ~ 
I 1897, 

March 3,.1897, William H. Boud filed Nill’s relinquishment. of said 
land, and nde homestead entry thereof, 

March 12, 1897, David A. Wood filed affidavit of contest against 
Bond’s Satie, alleging, in substince, that at the time Bond made said 
entry he had never resided upon or improved the land; that Nill had 
abandoned the land for more than six months next prior to the date of 
his relinquishment; that on March 3, 1897, the day on. which Nill’s: 


relinquishment was filed and Bond made his entry, affiant was the. — 


owner, by purchase from Nill, of the improvements placed on the land 
by Nill; that on said date, and: for more than six months next prior 
| thereto, affiant was residing with his family on the ijand; that said 
improvements purchased from Nill, together with the auto oni nie 
placed on the land by affiant, were of the value.of four hundred dol- 
lars; that at the tine affiant purchased these improvements Nill | 
informed him that it was his intention to abandon the land and relin- | 
. quish his claim to the same. — ? i, 
May 285, 1897, hearing was had pelone ‘the local eet and on J une z 
| 19: 1897, they held that there was no evidence that. contestant ever 


ap plied for, or took any steps toward acquiring title to, said land, buf 
that he denuded it of its timber for sawmill purposes, as a Satter of 


commerce ; that he was therefore a tresspasser, and. violated the law 
aud the rules and regulations: governing the use of timber ou the pub- 
lic domain; and recommended that his. contest be dismissed anid Bond’s" 
entry held intact. | | ° 

| 12781—voL 28-24 - 
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“Wood appealed, and your ote, by ¢ decision of September : 20, 1807 2 8 


held aS follows: 


Ses Sige i ‘opinion the only question is determine in ‘his: controversy is, a eier: = 


Wood, by virtue of: being an actual settler on the. land when Nils: ues was | 


a eoneeled, 18 entitled to the prior right of entry. te 
It is well settled that where a person settles on: land rol. at. the tine is eovered wae 


- right. 


7 ib ya valid existing entry, he can acquire no right : as a settler against the entr ‘yman, 


| but on the cancellation of said entry the right of the settler to the. land attaches on 


that instant, and is prior to that of a subsequent entryman, | oo te 
Your decision is therefore reversed, and H. K, 5010 pele subject to Wood's prior . 


Bond las Aycan to the Department, segs that your eiide eriéd.c a3 


in holding that said Wood was a bona fide settler upon said land, and | 


in failing to take into consideration: the. undisputed evidence on the - 


~~ part of contestee, - to the effect that. Wood did not intend to enter the aaa 


land, but did intend. to remove therefrom and abandon thesame. 
’ The record shows that about March 1, 1896, Nill, who at that time 

had an entry for the Jand, made an dovecment with Wood to sell the - 
latter his improvements on the land and relinquish the entry, on the 
delivery to him by Wood of 35,000 feet: of common. lumber, at the rate © 
of eight dollars per thousand, one-half of which was to be delivered by 
June 1, 1896, and the remainder within six months; that Nill was to 
relinquish the land aS SOOn:as the lumber was delivered, or as soon as 
_he was satisfied that the same would be delivered; that pursuant to | 
this agreement Nill left the land and gave Wood possession; that 
Wood moved onto the land with his family April 3, 1896, and since 
that time has continuously resided thereon; that up to Au see 6, 1896, 
Wood had delivered to Nill, according to Wood’s books, two hundred 
and six of the two hundred and eighty dollars’ worth of lamber which 
che had agreed to give Nill for his improvements; that: Wood had placed 
‘upon the land improvements of the value of about. two hundred dollars; 
that he had cut from the land timber which had yielded from seventy- 
five thonsaud to-one hundred thousand feet. of lumber; that he had . 
cultivated about one and a half acres of the land; .that on March 3, 


_ 1897, Nill delivered to Bond, for the sum of fifty. dollats, his relinquisl- 


ment of the entry, whereupon Bond immediately filed the same and 
made entry for the land; that Bond knew when. he pw chased. said - 


relinquishment and silered the land that Wood was’ residing: thereon a iat 


with his family; that Bond had uever resided upon: or improved the - _ 
~ land up to the date of the contest. ae | 
Tt will be seen that, under his agreement with Win, ‘Wood. had beet 
occupying the land for nearly eleven montis, and. had never taken. any 
steps to clear the record of Nill’s. entry, either by. procuring: a relin- 
| quishment thereof, or by initiating contest against the same: 


The facts in this case are in all essential particulars similar to those — 
in the case of Newbanks vw. ‘Thompson (22 L. D., 490), wherein it was. 
held that the settler, by his failure to contest. the former entry, or pro-| - 


~ cure ‘the ¢ relinquishment of the same, not wooly subj ected himself to ‘the | 
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| rights of anyone who might choose to contest the entry, but also for 7 
feited his rights as against the second entryman, who made his ore . 


after tihng the relinquishment of the former entryman. | a 
Several cases are referred to in the case cited wherein the Depare i 


: ment held that the right of a bona fide settler residing upon land cov- 
ered by the entry of another attaches eo instanti on the relinquishment. - 


and cancellation of the entry, and that such right is superior to that of | 


a homesteader who makes entry for the land immediately after the 


oo relinquishment; but in those cases none of the settlers had gone upon 


_» the land with the entr yman’s. consent, and the settler’s rights were held 
to be superior to those of the intervenin g entryman because, under the : 


circumstances under which settlement was made, the equities were in - 
the settler’s favor; while in the cited case the settler’s equities, by rea- 


son of his settlement, were more than oftset by his action in allowing | 


| the land to remain segregated by an entry which, by reason of his own. "a8 
agreement with the entryman, was subject to contest. : 


Under the ruling in the above-cited case Wood's contest must be 
_ dismissed, and Bond’s entry held intact. Your office decision is there-.. 
fore rever sed. Poon 3 3 


_ APPLICATION TO EN TER—IN DEMNITY SELECTION—APPEAL. id 


“PALIE. v% MoE. 


Aw application to enter lands included within a pending railroad indemnity. selec- 
_ tion, made in accordance with departmental rulings then in force, confers no - 
tight on the applicant where he does not attack the validity of such selection, 

aiid no rights are gained by an appeal from ene re jection of an ooo eee thus 
presented. ; 


Secretary Hitchcock to the Dsimueinee of the Gener ab Land Office, May ~ 


CW ND) rt ge 10, TSU HP A (H.G.) 


~ Henrich Falje appeals - from the decision of your - office of March 19, 
1898, holding his application to enter as a homestead the E. 4 of the 
SW. 4 and lots:3 and 4 of section 7, T. 124 N., R. 44 W. (described in 
_ the decision of your office as the SW.4 of said section), in the Marshall, . 
a Minnesota, land district, tendered May 21, 1896, subject to the right of | 


A 95 Arne D, Moe to enter said tract as a homestead, under his eppleseun a o = 


% tendered November 9, 1891. Ge 
It appears from the decision of. your office herein that ee St.Paul, 


: Minneapolis and Manitoba ‘Railway Company made. indemnity selec- 


tion of the tract in question, with other lands, on October 16, 1883, this 


- tract being selected in lieu of the SW. 4 of Sec, 27, T. 138 N., R. a W., 
which tract is along the St. Vincent exicusion of its road. . | 
Arne D. Moe, on November 9, 1891, made application to make neuies 
_ Stead entry of the tract qunonea in this appeal, and the local office 
rejected his application because i in conflict with the railroad selection. 
He appealed, gesisune as error the rejection of his BpPicoO alleg- 
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| : _ ing that said molester was: vinwalid.: 1p: “does cr appear ‘that: el tail: 
te road company had notice of his appeal. Falje, the present: appellant. : 


before the Department, made application to enter as a homestead the ae 


tract in dispute on May 21, 1896, alleging that he had resided on the 


 traet since: the spring of 1893. His application was. rejected by the 


i. local. office because in conflict with the railroad. selection and. because 


of Moe’s prior. application then pending on appeal. He’ appealed to | 


your office, alleging that the railroad selection was invalid and that he : 


had, and. Moe had not, settled. upon the land. Notice of his appeal was — 


| mailed to the. railroad company, but not by registered ee as we 


_ required by the rules of. practice. = 
~~ Upon consideration of this and other railroad selections, your eo 


° office, it was held for cancellation, because there was “no valid basis | = 


- for the selections as they at pr ‘eaeut exist,. stich bases being upon the. 
| St. Vincent branch, while the selections are along. the main line.” It 


; was also. held that the selection being canceled, the railway company. : 
was in no wise injured by thefaiiure to give it due notice of the appeals *- 


7 - by Moe and Falje, citing the case of Ashelman 2. Northern Pacific R. s 
_. RB. Co. (23, L. D., 513); that Falje’s alleged settlement. and residence — 
"gave him no advantage over Moe, who had made prior application to 


enter the tract; that by tendering his application for a tract covered 


by an invalid railroad. selection Moe initiated a right, and that his — S. 


7 application should be allowed ‘as of the date of its presentation. | Moe | : ; 
“was. therefore allowed to make entry. within ‘thirty days after the 


eas decision of your office should. become final; and iu case of his: failure . 
=" me, do so, Falje was allowed thirty days within which tomakeentry. 


At the respective dates of the presentation of the applications by. 


a . ‘both. Moe and Falje, the tract. applied for was included in a pending oe . 
Ge as railroad. indemnity selection, which, when nade, was in accord with 


departmental decision holding that the grants for the main line andthe - 
St. Vincent Extension of the Manitoba ey should be @ adjusted. as 
i an entirety. oe te i 
Iti is true that in ether case of St. Pui ‘Mianeapotis and Manitoba Rail. ts 


- way. Co. % Hastings and Dakota Railway Co. (13 L. D. , 440) it was held - 


- that a specification of losses on the line of the St. Vincent Extension — 2 
can not be accepted as the basis for selections on the main line of the — 


2S ME anitobarailway. The tract here under consideration was not involved 


- in said case, and while the. ruling: therein made in effect. avoided. the - ° 
basis for the selection here in question, it.did not avoid the selection, genie: 


which might have been recognized apen: the company’s supplying é a “ 


a new and sufficient basis. — | oe 
‘The cireular of September 6, 1887 6 cm 'D. 131), governing oe dis- ee | 
| position. of tracts involved 1 in unapproved railroad pidemulay. selections, ne 


provides: 


oe As to’ lands. covered. by unapproved cas Si icesne - rae: filings ‘and _« 
~ -.. @n ortee thereon zany) be reveiv ed, noted, and held subje ae to the claim of ae com pan vy 
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| of which claim the applicant must be distinetly informed and memoranda thereof in 


4 entered upon his. papers. 


_ Whenever such application to file « OT enter is Beer alleging upon sufficient aA 
pr ima facie showing that the land is not. from any cause subject to the company’s 
‘right of selection, notice thereof will be given to the proper representative ‘of the . 


2 company, which will be allowed thirty days after service of said notice within whi ch _ 


to present objections to the allowance of said filing or entry. | 
Should the éompany fail to respond or show cause before the district Jand ie ca 
why the application should not be allowed, said application for filing or entry will. - 
be admitted, and the selection held for cancellation; butshould the company appear 
~ and show cause, an investigation will be ordered. undet the rules of practice to deter- 
amine whether said land is subject to the right of the company to make selection of . 


the same which will be determined by the ea Sud: POCEIVEN subj ject to a right _ 


of appeal in either party. 


- Neither Moe nor Falje asked that his eppliention be oleae or he!d. 
anbjeet to. the claim of the company, or made any showing against: the 
company’s selection. Their applications could not, therefore, have been 
properly allowed at that time, and, if received and held subject. to tle 
company’s claim, no right could. be predicated thereon until the cancel- 
lation of the existing selection. . By their respective appeals it is urged 


that their respective applications should. have been allowed, and not ‘ _ 


that they should have been received or held subject to the coi panee 
claim. Under these circumstances neither of them gained any rights — 
by appeal | and neither can be permitted to enter the lands by reason: 
of his application so tendered and rejected before the cancellation of 
the selection. This is the general departmental rule where applications 


<e are made to enter lands which are for any cause not subject to entry. 


| (Meinturf e: Gladstone Towusite, 20 L. D., 93; Richard L. Burgess, 18 
“L. D,, 14.) | The effect of an appeal from the rejection of an application 
to enter has been repeatedly considered by this Department, and it has 


been uniformly held that no right is gained thereby unless the applici- te 


_ tion was improperly rejected. (Gallup v. Welch, 25 i. D. 3, 6; moves 
ern Pacific R. BR. Co. 2. Wolfe, 28 L. D., 298.) 

These. applicants were not contestants shallengine’ the validity of the 
company’s selection and. cau not be considered in the position of one. 
coutesting an entry of record. Their applications were presented As. 


or dinary oues to enter public lands, not siccompanied by any. attack 


upon the claim of the company. 

- ‘The decision of your office is reversed, and fie applications of Moe | 
and Falje will stand rejected. If Falje has acquired any rights by. 

continuing his settlement until the land was freed from the railroad. 

__ selection they will not be affected by this. decision, because no claim. 

predicated upon such continued settlement Is here’ considered or : 
: determined. | | 
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‘scrr00r 3 LANDS~TERRITORIAL RESERVATION—ACT. ‘oF JANUARY My an 
| | . 4 (1889. _ | a 


> Srare or “MINNESO"A, 


~The nek ae Mareh 3, 1819, reserving lands. in the Bervitory of BEEN EROLe, for schoo | me 


purposes, was. 06 irrevocable by Congress. ie = 
The proposal made by the United States i in the act of February 26, 1857, to grant to 


the State. of Minnesota, when. admitted into the Union, sections sixteen and 


- thirty-six for school purposes, was modified by the. joint. resolution of March 3, 
1857, and it was: the proposal, as SO modified, that was accepted in the State 
— constitution adopted October 13, 1X57. a 


is oe the compact effected by said modified proposal an ‘i its acceptance, ie status: | : i, | 
of said sections at. the time of survey was made the criterion in determining ga 
whether the State became entitled to the pening potions, or to other equtrulene ee 


~ lands as indemnity. | 
The lands known as the ‘Red Lake Indian reser Senn ” in the State of Minnesota, 


were unsury eyed at the date- of: the passage of the act. of January 14, 1889, and aoe 


23 by the terms of said act, and the agreement with the. Indians ‘thereunder, were 
set apart and directed to be nsed in raising a fund for the benetit of the Indians, 


SE and by such. appropriation were ‘ ‘reserved for public uses,” within the meaning | 
. of said joint resolution, prior to survey; sections sixteen and thirty-six in-said =: - 


at eservation, therefore, did not pass to the. State under the school grant, but 
a other equivalent unappropriated. lands may be selected 1 in liew thereof. 


Secretary Hitchcock to the Commissioner ore the General Land Office, May : 


Ww. Vi Dy Gy 1899. (WL OEP) i 


| ‘The State of Minnesota, under the al of lands made to that State 
- for school purposes, claims sections sixteen and thirty-six of each town-— 


| : ship embraced within. the boundaries of the former Red Lake Indian =) oe 
Me reservation. | | 


~The Territory of Minnesota, WAS. = eetaulisned oy the ae of March 2, - 


1849 (9 Stat., 403), section eighteen of which made the ° following reser- Bi gee 
3 vation of lands for school purposes: 


That when the lands i in the said Territory shall be dunveyed under the direction. of ; aa 


the government of the United States preparatory to bringing the same into. market, 


2 sections numbered sixteen and thirty-six in each township in said. Territory shall be,*. 


an d the same are hereby, reserved for the purpose of being applied. to schoolsi insaid 
7 ; Territory, and in‘the States and Territories her eafter to be erected out of the same, 


‘The act of February 26, 1857 adi Stat., 166), authorized the people of : | 
the Territory to forma constitution and State government preparatory eat 


to their admission into the Union, and in its fifth section submitted 
| the following proposition to the people’ ot the ee State for their 
acceptance or rejection, to wit: : | . | 
| “Sxe. 5. And be it fur ther enacted, That the féllowing propositions be, ind the s same - 


| are hereby offered to the said convention of the people of Minnesota for their free . 
acceptance or rejection, which, if accepted by the. convention, shall. be obligatory 


—- on the United States and upon the said State of Minnesota, to wit: 


First. That sections numbered sixteen and thirty-six in every township of pablie 
: lands i in said State, and where either of said sections, or any part thereof, has been 
sold or otherwise been disposed of, other lauds, equivalent thereto and as contiguous 
a as ney be, shall be granted. to. said State. for the use ‘of schools, . 
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March 3, 1857 ant Stat., 354), before the admission of the State and 


oa the acceptance of said proposition, Congress adopted a joint. ~ 
resolution, repute ‘to the school fants in the ecpropased: oe which i 


provic ides: 


That where any ‘settlements, by the: erection of a ageing house, or the cnltiva- | 
tion of any portion of the land, shall have been orshall be made upon the sixteenth _ 


_ or thirty- sixth sections (which sections have. been reserved by law for the. purpose 
of being applied to the support of schools in the Territories of Minnesota, Kansas 


‘and } Nebraska, and in the States and Tervitories -hereafter to be created ont of the 


same) before the said sections shall have been or shall be surveyed; or -where such 


sections have been or may be selected. or occupied as tow nsites, mndor and by virtue 


of the act of Congress approved twenty -third of May, eighteen hundred and forty- 


four, or ‘reserved for public uses before the survey, then other: lands shall be — 


Selected by the proper authorities in lieu thereof, agreeably to the provisions | ‘of the | 
act of Congress approved twentieth of May, eighteen hundred and twenty-six, — 
entitled “An act to appropriate lands for the support of schools in certain town- 


‘ships and fractional townships not before provided for.” And if: such. setiler can 


bring himself, or herself, within the provisions of the act of fourth of September, 
-. 6ighteen hundred and forty-one, or the occupants of the townsite be enabled to ~ 


_ show a compliance with the provisions of the law of twenty-third of May, eighteen 
hundred and forty-four, then the right of preference granted by the said acts, in 
the purchase of such portion of the six teenth’ or thirty-sixth sections, so settled and 
- orcupied, shall be in them respectively, as if such sections had not been previously 


'- reserved for-school purposes. 


A constitution was adopted by the meonIS of Vinnesota October 13, 


1857, under which the State was admitted into the Union by the act of 

May 11, 1858 (11 Stat., 285).. Section three of article two of the State 

= Constitution accepted this proposition, with OUnere the Sa aranve 
_ being couched in the following terms: ' 


The propositions contained in the act of Congress entitled “An act to authorize 


~— 


the people of the Territory of Minnesota to form a coustitution and the State gov- . 7 


ernment preparatory to their admission into the Union on an equal footing with the 
original States,” are hereby accepted, ratified, and confirmed, and shall remain irre- 
_vocable without the consent of the United States. | 

The act of February 26, 1859 (11 Stat., 385), afterwards incorporated 
into section 2275 of the Revised Statutes, contained a general provision 


for the protection of persons making settlement-upon sections sixteen 


_or thirty-six before survey, \ which was re-enacted by the act of Febru- 


ary 28, 1891 (26 oy oO met Teter act also contains the following 


ceneral provision :. 


And other lands of. sanal acreage are Sis hereby Bipropratel and granted, and 
may be selected by said State or Territory where. sections sixteen or thirty-six -are 


mineral land, or are included within any Indian, military or other reservation or . 


are otherwise disposed of by the United States. 


At the time of. the admission of the State of WWinniesot: into ae | 


: Union, the region of country embracing the lands here in controversy 
was occupied by the Chippewa Indians. By various treaties between 
the United States and these Indians the boundaries of the country 


claimed by the sevéral bands had become definitely’ fixed and the lands - 
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: here i in | question : were ‘Srithih n the: territory claimed: and ovcupied by the eS 
Red Lake and Pembina bands. By the theaty of October 2, 1863. (13 ; ro 
Stat., , 667), these bands ceded to the United States all their tights ys ene ac 
and to a certain defined portion of. the lands claimed. and occupied -by 
them in the State of Minnesota, leaving unceded. a portion thereof, | 


‘which is spoken of in the. sixth article of the treaty as “the reserva- 
tion,” and which came to be known as the Red Lake reservation. The 


Tudians thereafter occupied this unceded tract under the charge of au 


agent, and it was called the “Red Lake Indian reservation” » in the 


President’s order of March 18, 1879, enlarging the White Karth res: 


ervation. In theact of January 14, 1889 (25 Stat., 642), it is recognized 


by Congress as an existing Indian reservation, and this recognition 18° 
repeatid in the act of June 2, 1890 (26 Stat., 126). : — 
The act of 1889 provided. for ‘a commission to negotiate with: the. 


| - Chippewa. Indians for the complete cession ancl relinguishment “for: the 7 i 
_ purposes and upon the terms”. stated in said. act eer? asd © 


of all their title and interest in jd to all of the #eservations: of said Indians in the 


State of Minnesota, except the White Earth and Red Lake reser vations, and: to all’ 


-and so much of these two reservations as in the judg ment of said commission is not. 
. requir ed to make and fill the allotments required by. this and existing acts. e : , 
~The act directed that. any lands so ceded should be surveyed, éxaminéd: oe 
and classified as “pine lands” and “agricaltural. lands,” that the pine. a. 
lands should be'sold at public auction to the highest bidder and that) | 
the agricultural lands should be sold to actual settlers under the home- 
stead Jaw at one dollar and. twenty- five cents per acre; that the: mone Ly : 
accruing from the disposal of these lands, after deducting expenses, <2 8 
_ Should be placed in the Treasury of the United States to the credit of 
_ the Indians, and draw interest at, five per centum per. annum, and that 
the interest should be paid to. and. expended for the benefit of the 2. 0 
Indians, and. at the end of fifty years the principal should be paid to : 
the Indians then living, i in cash, in equal shares. | ji 
— -Under-this act an. agreement was effected with said hidiavé, Thich: oa 
"was approved by. the President. Mareh A, 1890, which ceded aud relin- 
 quished to the United States “for the purposes and upon the terms. 
stated in said act” a part of the lands oecupied by the Red Lake and 
‘Pembina bands, and known as the-Red Lake reservation. Sections 


sixteen aud thirty-six 11 the ceded portion of this reservation are the. 
lands here in controversy.. Before any of the lands so ceded and relin- 
quished were sold under the direction given in the act of 1889, the State 
of Minnesota presented her claim to every. sixteenth. and thirty. sixth 
section as inuriug to her under the graut for school purposes. The act. 
of Febrnary 26,1896 (29 Stat., 17), after making some slight changes — 


in the provisions. of ‘the act of 1889 respecting the eerveys examination _ 
oo and sale of the ceded lands, contains this provision: terete” Sage os 
- "That sections numbered. sixteen: and. thirty six in each Fownenlnrs ‘80 Surv vey 6a shall 


- not be sold until the claim of the State of Minnesota to the ownership of said B80": An a 
: tions as part of the school lands of said State shall hay e been determined. 
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~The State's oni to fie specific sections sixteen and dhicy: six in 
the ceded Red. Lake reservation lands is predicated upon the following — 
propositions: First, That by reason of the proposition made to the peo- 


ple of Minnesota by the act of February 26,1857, and the acceptance — a _ 


thereof in the State constitution a compact was entered into whereby | 
the lands wliich might by appropriate surveys be identified as embraced: . 
within those sections were irrevocably appropriated to the State,so _ 

that. no law enacted subsequently to the compact could authorize a sale _ 


- or other disposition of them by the United States. Second, Thatifthe : 


joint resolution of March 3, 1857, be regarded as odinanie the propo- — 


sition made by the United States in the act of Febrnary 26, 1857, before - 2 


its acceptance by the State, these lands were never ‘ereconved for pub-.- 


lie uses” within. the meaning of the joint resolution, (a) because they 


_. hever constituted an Indian reservation and (b) because lands reserved — 
for Indians are not reserved for “public uses.” ane . 
. The propositions of the State can not be sustained. 
Itis not necessary to consider what the result would have been i in 
the absence of the joint resolution of March 3, 1857, because both upon 
principle and authority the provisions of that renolution: constitute an. 
_insurmouutable obstacle to the State’s claim to these specific sections, — 
The act of March 3, 1849, was nothing more than an act of Congress — 
| reserving for future disposition the sections named. It did not attain 


| cand was not intended to attain the di guity of a compact irrevocable by _ 


Congress. Nor did the provision in the act of February .26, 1857, in | 
itself constitute a grant of these lands to the proposed State, “While . 


'. it was intended to form the basis of a: compact irrevocable by: Congress, 


- aif remaived until accepted simply a statutory pr oposal, subject to modi- 
- fication or revocation by tbe authority which made if. The lands in | 
c the proposed State-were at that. time unsurveyed, and the specific. sec. 
| tious proposed to be granted were not siacepuible of. idéutification. | 
_ To remove any possible uncertainty as to whether when these sections — 


7 should become identified by survey the right of the State would relate i | 
+. back to the date of the compact so as to defeat. any intervening sale or _ 
other disposition of the lands by the United’ States, or whether the 


right ot the State would attach only to the specific sections which : 
remained unsold and undisposed of at the time of their identification by 


_ survey, and to protect pre-emption and towusite claims to said sections _ 
initiated before the survey thereof, and also to protect reservations. _ 


thereof for publie uses, made while the lands remained unsurveyed, 
— the joint. resolution. of March 3, 1857, was adopted by Congress. and 


approved by the President. This joint resolution, which was called. - 


_ forth by a memorial from the legislature of the Territory of Minnesota, 


., operated as al interpr etation, or if need be, as a modification of the | 
_ proposal made in the act of February 26, 1857, and being passed before | 
the acceptance of that proposal it follows that the subsequent accept-. 


ance in the State constitution was of the proposal as so interpreted and 
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iodiiede “The case. of Minnasota¢ O: a Balelien 1 Ww all., 109, aon 


. the right of the State to lands i in a section: sixteen, which were claimed | oa 


| under the pre- emptiou. law in pur suance of settlements | m0 ade subsequent : : 
: to the act of Febraary 26, 1857, and prior to. the survey. In aaa ; 
the case on behalf’ of the State, the Attorney. General contended : 


The joint resolution. of Congress is void, It cannot divest 2 title which the United 7 


-States had previously g vranted. The organic act of the Territory coustitnted a ‘dedi- " 
_ention. to public. uses, perpetual and irrevocable, and whatever might have been its | 


effect upon the naked fee, at least divested Congress of all power of disposition over. 
the subject-matter, so far as sneh disposition should tend to pated the public rights te 
_ cr ate’ be that act. 7 . . : 


* * ow. ste wo. ; 7 oo a 


= Weitnér is the case é helped by the memorial on the Mécritarial: iegaplattiess ‘The a 7 


e organic act (Par. 18), indicates an intention to consecrate these lands for the benefit” 
ot “ile generations who should in future inhabit the State; and while divesting Con- 


gress of all power of disposition over them, to withhold it from any other body then | : . | 
in existence. They are reserved “for the purpose of being applied to schools i in said. 


-'ferritory, and in the States and Territories hereafter te be er ected. out of the same.” They, 
~ We re not pranted to the T ‘erritory, : and were in no sense its property. | 


Justice Nelson, in delivering the opinion of the. court, disposed of 
this matter by saying: 2. | 
Itis not important to inquire as to the power of Genero 46 pass this law ‘inde- o 


| pendently of any application from the Territorial legislature, as the assent of the _ 
_ people through their convention, by coming into the Union as a State, pon the 


terms proposed, must be regarded as binding the State. The ri ght of the State.to: | | ie oe 
the school sections wi ithin it must, therefore, be subject to the moditication contained . et: 
in the joint resolution, and that modification is, that in case-a person shall have ee. hee 


made a settlement upon any school section, by. the erection of a dwelling-house on” 

the same, or the cultivation of any portion of it before the survey, and further, can 

bring himself within the provisions of the pre- emption act of 1841, he shall be euti- ed 
- tled to: the section thus improved, in preference to any title of the State. ao. : 


The effect of the joint resolution was to make the status of sections cae 


sixteen and thirty-six at the time of survey the criterion in determining 


_ whether the State is entitled to the specifié sections or to other equiv- - i. 


alent lands as indemnity. If. at that time these sections were settled 


_ upon and improved. with a view to pre- emption .or were selected or 
occupied as townsites or were reser ved for public uses, the proper 


authorities of the State were authorized to select.other equivalent lands ae 
in lieu thereof. Where these sections were thus claimed or reserved 


before survey they were considered as having been sold or otherwise : 
_ disposed of within the meaning of. the act of February 26, 1857, and as 


therefore excepted from the grant to the State. If not ‘80 excepted - 
there would have been no occasion for permitting the selection of 


equivalent. lands, because it could not have been intended that the 


es State should receive the specific. sections and also the indemnity. The | 


| rs case of Beecher v. Wetherby (95.U. 8., 517), relied upon by the State, ae 


is without application to the case at bar, for the reasons: first, that 


the compact between the United States and the State of Wisconsin 7 


oes there under consideration was not t affected d by puyanerprenng ormodi-: 
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fyin g joint resolution eyie as is hex presented, and second: that, as 
| ‘shown by the opinion: in that case, the section sixteen there i in contro- 
versy was identified , by survey in May or June, 1854, so that the title 
thereupon passed to the State beyond the power of deaacation by Con- . 
gress, while the treaty establishing the reservation which was claimed 
to except the land from the grant to the State did not take effect until 
in August following. It will not therefore be necessary to notice the 
~cjaimed conflict between the decision in Beecher », Wetherby and that 
_ in the earlier case of Heydenfeldt v. Daney Gold and Silver Mining Co, 
(93 U. §., 634), But io view ofthe provisions of the joint resolution 
of March 3, 1857, what was said by the court in the Heydenfeldt case is 
especially applicable here. The court there announced the conclusion 
that under the grant of school lands to the State of Nevada the right 
of the State to any specific tract must be determined by its status at — 
the time of survey, and in support of that conclusion said (p. 639): 
This interpretation, although seemiugly contrary to the letter of the statute, is 


| ; really within its reason and spirit. It accords with a wise public policy, gives to 
_ Nevada all she could reasonably ask, and acquits Congress of passing a law which — 


" in-its effects would be unjust to the people of the Territory. Besides, no other con- 


struction is consistent with the statute as a whole, and answers the evident. inten- 


_.” tion of its makers. to grant to the State in presenti a quantity of lands equal in 
. amount to the 16th. and 36th sections in’ each township. Until the status of the 


: — lands was fixed by. asurvey, and they were capable of identification, Congress re- | . 
., . served absolute power over them; and if in exercising if the whole orany partofa 


16th or 36th section had been disposed. of, the State was to be compensated by other 


| lands equal in: quantity, and as near as may be in quality... By this means the State | 


oe: was fully indemnified, the settlers rau no risk of losing the labor of years, and Con-. 


~ gress was left free to legislate touching the national domain i in any way it saw fit, 


to promote the public. inter ests. 


Were these sections “reserved for subite uses before { the survey” a 
_ The claim of the State is that these lands never constituted an Indian 
“reservation but remained simply unceded Indian country until the time 


of. their cession and relinquishment under the act of 1889. This claim e 


.S clearly refuted by the recognition given to their status as an existing 
Indian reservation in the treaty of October 2, 1863, in the President’s 
order of March 18, 1879, respecting the White Earth reservation, and 
in the acts of January 14, 1889, and June 2, 1890, all of which preceded © 
. their survey. However, the existence or non-existence of this reserva- 
tion at ov before the passage of the act of January 14, 1889, does not 
materially affect this controversy, because by that act and the agree- 
ment made with the Indiaus thereunder these lands were set apart and 
directed to be used in raising a fund to be employed. in the support, _ 
education and civilization of the Indians. The lauds were at that time 

- unsurvyeyed and could therefore be reserved by Congress for public 
uses. The words “reserved for public uses” as they occur in the joint 
resolution, must be given a reasonable and not a constricted meaning, a 

meaning wich would enable the government. to set apart aneiivered 
lands for use as the site of a may, post or for use in rate a a0 
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Se to. be. ariployed| in equipping and maintaining : a tnititat y re The 2 : 
a: support, education and civilization of the Indians is an obligation. rest- 


ing upon the government, and whatever. is. employed + in the discharge _ gp 


XS of that. obligation is devoted to a public use. Lands which are set - 
_ apart for the Indians, whether to be used as homes. for them or in pro-- 
viding a fund with which to meet the expenses of their support, educa- 2 

tion and civilization, : are reser ved for a public use within ce gs 7 


of the joint resolution. | ee | . 7 
‘The State’s claim to sections Sen and thirty-si -Six Miers in contro. | 
-versy is denied, and your office will recognize the right of the proper. 


es authorities of five State to select other oe unappropraied pub- _ : ee 
Hie lands as indemnity, as. : provided by law... . 


| CONTEST—DEFECIIVE CHARGE-AMENDMENT.. 


- Currer Ds | DuMarNE. 


zi ain the case 6E) a hearing wedered: on affidavit of soiitest that is defective, ies sus- : | 
- ceptible of amendment, it is not necessary to remand the ‘case for the amendment es 


-o OE the charge, and further hearing, -where, at the hearing held, the contestee 7 
- did not appear, or inake objection ae the sufficiency of the affidavit, and no one | 
- sought to intervene, and the evidence then submitted establishes. the fact th: ut =. 

the entr yman had failed to comply with the. Jaw, 


Rebeatta y Hitcheock to the Commissioner of the General toe Office, | 


“25. VD) April. 20,1899. (OT WW) 


The record i in the above stated case devs that N oe Dumaine aes 


: homestead entry for the S. 4 of the SE. 4 of Sec. 21, and the 8.4 of the — 


SW. 4 of Sec, 22, T. 161, ‘zR 73. Wy at Devils eel North’ Dakota, on 
. April 81892 es 
On June 25, 1897, Louis Gutter Be r., filed affidavit of contest suitiat : 

7 said entry, charging that the defendant: had abandoned the same and © 


- changed his residence therefrom for more than six months since mak: 


‘ing said entry aud next preceding the date of said affidavit. The ite : 


| . plaintiff made affidavit that diligent search had been made, both in 


- the vicinity of the land and of ‘the last known post office address of _ 
defendant, and that he could not be found, and to: his knowledge and. * 
oe belief was not a resident of the State, and: asked that the defendaut. 


‘be served by publication. AN order therefor was granted, andthe — 


a? uotice duly published. Notice was also nailed, J uly a1, 1897, by reg- 
istered letter addressed to defendant, at Dunseith, Rolette. county, 7 
North Dakota—his. post: office address at date _ entry, as shown by eu, 
the record, Bes 

-. The parties. were ‘cited os appear berets C. M. aes a notar i ae 


oo public i in and for Rolette county, at Dunseith, in said county, on the 


26th day of August, 1897, to respond - aid furnish testimony om 
the char TEC; and the. hearing before the ener e and receiver was oes | 
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for the 31st day of August: 1897. “nesting. was sabmitted by the 7 
contestant on said 26th of August, 1897, but defendant made default. 
The testimony was duly. frneiitlcd: to the local. office, and on 
_ Angust 31, 1897, the local officers found that said homestead entry had | 
— been abandoned, and that the land had not been improved or culti-- 
vated, and that residence of, defendant was unknown, and they recom- | 
meaded the cancellation of the entry, and for warded the. same to your . 
office with the record, no appeal having been filed. | 
On October 14, 1398 , your office considered the case and rever sed. the 
local office, holding that the affidavit was insufficient to confer j jurisdic- 
~ tion on the local office to order the hearing , citing the case of Shaffer 
v. Fox (20 L, D., 185) as authority therefor. y eee ae 
The contestant has appealed to the Department. a 
‘The entry was made April 8, 1892, and on June 26, 1897, the affidavit - 
charges the defendant with having abandoned the jand for more than 


six months next preceding that care a chars co covers a part of the 
five year period. . a 
‘That the affidavit is aeieetive is ‘not to bs ey but it is not so a 
_. defective as to render void the: action of the local office in ordering 
a hearing. 7 7 : | : 


In the recent case. of Bngbard v. Brine. et al. (28 L. D., 147), it was . 


: held that a similar affidavit contained enough to amend by: and that it — 


. was error not to allow the contestant av oppor tunity to amend, so as to | 
- specifically negative the idea that defendant could have earned title to - 


- theland. In that case a hearing had been ordered by the local officers: oo 


on the defective affidavit, and, on the day set for. hearing, objection. to - ae 
the sufficiency of the ‘afidavit was inade by one not a party to. the — 


- record, and the local officers thereupon refused to allow the affidavit to - 
be amended, and dismissed the case, without. hearing the contestant. 
The case was remanded, with dir ections that the contestant be allowed — 


to amend his affidavit ail: be heard on his charges. In the case at bar, _ 


as in that case, the defendant has not appeared, or objected to. the 
- sufficiency of the affidavit, an objection to which no one but the 
defendant can make, unless the affidavit is absolutely void. There was 
- no objection made in the case under consideration, and the contestant. 
offered his testimovy and.that of his witnesses, which has become a 
part of the record. From that testimony it appears that defendant | 
never established residence on the land after making entry, that he has 
never cultivated or improved it, but has abandoned it, and is not aresi- | 
dent of the country. He has made no oe nor has eure one sic 
to intervene. 

There would appear to be no necessity for remanding the case for 
the amendment of the affidavit of contest and further hearing. | 

The Department is in possession of evidence which authorizes the | 
cancellation of defendant’s entry, and he is not objecting to it. 
Your office decision is therefore reversed, and the entry canceled. 
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The contestant having ats ee own expens se ofuriished the afoenauions on. if aoa! 


which this action is taken, your office. will. give him notice of: this. 


decision, and that. he ‘will be allowed thirty days from .such notice. _ : 


: within eiicle to enter the land, if. he SO desires and shows himself 
qualified to do so. ~ 


PRE-EMPTION—1INDIAN LANDS—TOWNSITE OCCUPANCY—COSTS. 
- COOPERTON TOWNSITE v. CHILDS. 
The repeal of the pre-emption law does not affect the disposition of the Ute Indian 


_Jands under the act of June 15, 1880, which requires said lands to be mE ORE of 
by cash entry only in accordance with existing law. 


The right of pre-emption will not be recognized, where prior to the date of the pre- ; 


-. emptor’s settlement and filing the land was occupied and improved under.a town: 
site settlement. claim, and such oceupants are seeking to make townsite entry, . 


without affording them opportunity to be heard. in the assertion. of their elaim.. — 
On a motion to retax costs the official report of the local officers, as to an oral agree- y 
ment between the parties, made in open court, swith respect to the costs, must ae 


control as against: the statement of counsel, 


hes “Secor etary ‘Hitcheock to ‘the. Ccnunisaioner of the General Lond Office, . a 
(Ww. Vv. Dir a Be gt Pe May 9, 1899. a - (BE. Ww. C,)... ; 


Frank A. Childs. fies appealed from your ionties pear of May: 5, S 
| 1898, rejecting the proof oftered upon his pre- -emption declaratory state- 


- 7 ment covering lots 18 and 19, See. 28, TE 4 §., B. 88 W., sixth P. M,,. Glen- | 


ae wood Springs, Colorado, land district, and holding for cancellation said i 


oe - pre emption filing. 


The tract in question is a part of the Ute indian lands doded’ to thee 


: United States under an agreement. with the confederated bands of Ute. - 
‘Indians in Colorado, which agreement was accepted and ratified by act 


of Congress approved June 15, 1880 (21 Stat., 199). By section three | 
: of said agreement, releasing the lands not. allotted, it was provided: 


and all the lands not so allotted, ‘the ‘title to which | is, by the said agreement, of e . 


the confederated bands of the Ute Indians, and this acceptance by the United States, 
released aud conveyed to the United States, shall be held and deemed: to be public 
lands of the United States and subject to disposal under the laws providing for the 
disposal of the public lands; at the same price and on the same terms as other lands 
of like character, except as provided in this act: Provided, That none of said lands, 
whether mineral or otherwise, shall be liable to entry and settlement under the pro- ° 
visions of the homestead laws; bnt shall besubject to cash entry only in accordance 


| with existing law; and when sold the proceeds of said sale: shall be first sacredly 


applied to reimbursing the United States... And the remainder, if any, shall be 
deposited in the Treasury ag now promcee by. law for the ben efit of the said Indians. | 


In the ¢ case of Schmidt: ét al. ». Masters qs L. D. , 533) it was held 


that the repeal. of the preemption law does not affect the disposition’ of -_ ie 


the Ute Indian lands under the act of June 15, 1880, which requires 7 
said lands to be digponed, of by cash Dey, only, in ‘accordance with - 
existing law. | 


The t tracts here involved were, with other Jands, inéludéa 4 in ‘the pre- - 
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ton filing made by Frederic: C. Childs, the a of the presen 7 


claimant, in 1885. 
- One Isaac Cooper, aman of some mea, ns, desiting to establish a town, 
upon the lands here in question, secured a release trom the elder. Childs 
of the tracts here in question, his relinquishment being filed in 1887. 
- Survey was made of the land into lots, blocks, streets and aileys, and 


- during: the year -1887 considerable improvement was made in the way 


of building houses, stores, and the partial erection of a hotel upon the — 
tract here in question. A oo house ses also been built aOR a ot 7 
- tion of the land. | ‘ 
The improvements made upon this land appear to be of considerable. 
value, and in addition to those named, a ditch was constructed for the. 
_ purpose of irrigating the trees planted in the subdivision and. for the — 
use of the occupants of the townsite. A large por tion of the improve- 


te ments were made by Cooper and are claimed by his estate, 


| Cooper died in December, 1887, and, due to difficulty in the settle- 
ment of his estate and the financial Aoatcanion existing at that time, 
the development of the town was greatly retar ded. 

- Upon the approved plat of survey of this township, filed in 1891, the — 
land in question is peo as the ‘‘Cooperton or Rockford ee P 
site.” 

It appears to have Bei Cooper’s intention to ake entr y of the land 
in question for a townsite in the manner as provided by section 2382 of 
the Revised Statutes, and on October 1, 1888, a plat of the town (being | 
described as the townsite of Cooperton) was filed by Sarah F. Cooper, 
his widow, for record in the office of the county clerk of the county of 
Garfield, in which the land is situated. This plat does not conform to: 
the requirements of said section; further, a eopy or transcript thereof 


| - - does not appear to have been filed sition in your office or in the local 


office, as required. - | 

It farther appears that in 1893 steps were taken to secure entry of |. 
the land through the county judge, an-attorney being retained for that — 
- purpose, but the action taken appears to have been entirely informal 


“in character. No filing or other proceeding has ever been instituted ~ 
_ before the land department looking to the entry of. these lands: for ee ae 


townsite purposes, except that now under consideration. | — 
Frank A. Childs, the present. claimant, with full knowledge of the 
selection and use of the lands for townsite purposes, on December 9, 
1895, filed preemption declaratory statement. tor this land, alleging set- Ee 
- tlement same date, and on June 20, 1896, in accordance with published . 7 
notice, offered fnal proof. thereon, at which time Sar ah F, Cooper, on — 


behalf of the occupants, filed an affidavit of contest, alleging prior | : 


settlement for trade and business, and in a supplemental affidavit — 
asked that the occupants be permitted to enter the land as a townsite | 
in accordance with law and the rules of the land department. ‘Since > 
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ae filing: diteiniind statement for this land. Childs has: fenced ene oceu- = . | 
pied. about six acres. and made improvements mon tue land to the value ia 


of about. $300. | . 
’- After a hearing had upon vile contest: in Adgust “1896, the local 4 
7 officers made a personal inspection of the Jand, as ‘requested byt the oP 

| parties, and in. their opinion said: — 7 ) | 


From all the facts j in this case we are eoriseratnad’ ta believe. dint no snl selection: a? 


— - for townsite purposes as s would nee au earecmpElon, ee has ever been made, and \ we ge 


a; s0 hold. 


Tp: appears that in. the taxation of the: costs of the. hearing, each x 
| party. was taxed for the testimony of his own witnesses upon direct 


| . exalt mination and for the cross: examination of his adversary’s witnesses. is 
- Following the trial of the case, a notion was made on behalt of. Childs — 


. to re-tax. the costs, assessing each party for the testimony of his own | 


witnesses upon both direct and cross- examination, Relative to 0 this 


ze motion the local officers in their opinion said: 


~ 


This motion is in. direct violation of an ag reement aitteved into = eoaninel! on Det 7 


~ .. gides of this case to the effect that in the eonduct of this trial each party shall bear os 
_ the expenses of all testimony brought. out by. a both on direct and cross- examl- ee 


‘nation, and j is ther efore overruled. 


: ~ Upon appeal, your office i in its aevcio’. of May 5 D,. 1898, affirmed has : 
~~ local office i i overruling the motion to re- tax the. costs, but. upon the 


eos question as to whether the land was. subject to the filing. by Childs, = nee 


_ reversed the local officers, holding that the land was oceupied for pur- 
poses of business and trade: at the time said filing: was made, and for: 


way 


that reason was not: subject to entry under the preemption laws, ‘Childs. *y 


in his appeal to this Department urges error in both: rulings: madeiv . _ 
~ your office decision. Upon the question as. to taxation of costs for. 
7 reduciug the testimony to. writing, he urges that. no ‘agreement. WAS - ~ 
ever made or filed and that the taxation was contrary. to the practice - 


‘ce which required each party. to pay for the testimony of his own. 1 witnesses = - 


upon both direct and cross-examination. — 
_ While an. examination fails to disclose. any such ceeeiere: on file: in 


“the case, yet with the record transmitted is a report made by the local. es 


- ~ officers i in response to. your office letter of. February 21, 1898, in. which _ : : 
- they state that the agreement was a verbal. one made in open court and. 


~ agreed to by counsel on both sides. In view of this report, which must — 


oe control as against the statement. of Childs’s a atiorney, the action ovel- be 


: ruling the motion to re- -tax the costs is sustained. 


- Relative to the. question as: to the condition of. he Tene. at. the time any : | 
~ Childs made: filing therefor, it appears that the improvements begun i Mile *2. 


1887, had decreased in value due to inattention ; that the business con- 


ducted upon the land represented i in 1887 by a grocery, two. saloons, a 


* . butcher shop, blacksmith shop and a lumber yard, had been reduced to — : 
| the general country, store kept Dy the Cease) but une number of 
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oe “occupants noes not. appear — have been gr eatly diminished, ‘consisting 


a of nine or ten families and numbering about forty-five persons. | hese ah 


families gener ‘ally cultivated the vacant adjoining lots to alfalfa and 5 


gar ‘den stuff, and, little business being ‘done in the town, the male mem- 


- bers: sought employment. elsewhere, generally at Carbondale, a prom- - | 


oa _ising town located apes one mile and a buat ter couneay ce the tract : i | o | 


oem ‘question. 3 ares 
if : if Upon the showing ‘made i in this case i 18. plear pat the séonpante” Bay He 
eo might have completed entry of the land under the townsite laws at the. 33) 

2A time Childs. made preemption filing therefor.. | t. 1% 
They have failed, however, to take proper oe to: protect ciameclves i 


as under the townsite. laws and the: question arises, can. they now be per: - ae 


= -- mnitted. to complete entry in the presence of his adverse: claim which oe . 
ce Des proceeded. to the offer. of proof showing compliance with law? 
Childs settled within the townsite with full notice of the attempted 


| appropriation. of these lands for townsite purposes, and while he may | 


on have been justified in asserting an adverse claim believing that the 


- projectors had abandoned the scheme and that an entry would never . 
be made of the lands as. a townsite, yet, this Department, bound to 
protect the interests of the public no matter in what manner presented, 


~ will not permit him to complete entry of the lands under the preemp- - 


tion law, where such lands had been occupied. and improved long prior | 

| ‘to the initiation of his claim under the preemption laws, and such occu- 
“pants are seeking, and may be entitled, to enter the lands. under the 
townsite laws, even though such persons may have been tardy in assert- 
.ing their rights. co ato Yaa 

The act of June 15, 1880, supra, provided for the sale of these. lands . 


at cash entry only, and. contemplated an early disposition, to the end . 


that the Indians might receive any benefit arising from the sale of the 
lands, after reimbursing the United States, at the earliest pee 
date. — 

The occupants of this tad should not. therefore be per mitted to hold | 
the land for.an indeterminate period as against sale to others, and itis | 
directed that they be notified that they will be allowed a reasonable _ 


‘time, to be fixed by your office, within which to complete entry of the 


- Jand as a townsite, and Childs’s claim under his ae made of this. os 
- Jand will be held subject thereto. : 
With this modification, your office decision | is affirmed. 


-12781—von 28- -25 





_ LEASES IN ‘FOREST RESERVES—ACT oF WEBRUARY 28, 1899. ae 
-OpINTON.. 


i ‘The act’ of SRebruany! 28, “1899, ‘jaittorising. the: Bone oey of. ite. Interior’ iG. Jeaaby. _ 





| lands, adjacent to mineral springs within forest reserves, for hotel or sanitarium or 
«purposes, contemplates the leasing of: Jand not wholly occupied. py the hotel or 
ms sanitarium, wheuever such action is: necessary to the proper. conduct: of such = 
. hotel or sanitarium, and to make the beneficial propery of the springs avail- Sore 


oa : : Able: to the Banke: 


Assistant Attorney. General Van: “‘Devaiiter ¢ to ‘the Seortary ort the Interior, - 7 : 
ee — May 10, 1899. Pa a CW CE) ee 


— Taminy receipt of the letter of the Géminiiasioner of the General Land 7 : 
o Office, dated April. 22, 1899, and accompanyin g papers, relating to ‘the... 


a matter of leases of laid in ‘forest: reserves under the provisions of the~ 


act of February 28, 1899 (Public, No. 85), with your request for an opin- 
jon as to whether ad. act ‘authorizes the leasing of lands: not wholly 
occupied by the hotel or sanitarium.” | 

The act in question reads as follows: 


That the Secretary of the Interior be,.and eee is, authorized, under aah rules. 
and regulations as he from time to time may make, to rent or lease to responsibie per- 
sons or corporations applying therefor suitable spaces and portions of ground near, 
or adjacent to, mineral, medicinal, or other springs, within any forest: reserves estab- 
lished within the United States, ur hereafter to be established, and where the public. 
is accustomed or desires to frequent, for health or pleasure, for the. purpose of erect- 
ing upon such leased ground sanitariums or hotels, to be opened for the reception of 
tiie public. And he is further authorized to make such reculations, for the conven-. 
ience of people visiting such springs, with reference-to spaces and locations, for the 
‘ erection of tents or temporary dwelling houses to be erected or constructed for the 
use of those visiting such springs for health or pleasure. And the Secretary of the 
_Interior.is authorized to prescribe the terms.and duration and the coMpaueduon to | 

‘be paid for the privileges grauted under the provisions of this act. 
Sec. 2. That all funds arising from the privileges granted hereunder shall be cov- 


" ered into the Treasury of the United States as a special fund, to be erpenden! inthe... 


care of public forest reservations. 


The question submitted arises upon the application of certain parties - 


for a lease of a tract containing about three hundred and pron ace eae 


of. unsurveyed land in the Cascade Range for est reserve, 
_ The authority given by this act.1s to rent or lease | 


suitable spaces and i portions of. ground near, or adjacent to, eel. medicinal, or | 
other springs ;... for the purpose of erecting upon such leased ground sanita- 


oo riums or hotels, to be opened for the reception of the public. 


-- The determination of what is a suitable space or. portion of f prouna. ae 
rests with the Secretary of the. Interior. ‘It was not in my opinion 
_ intended that the quantity of ground should be limited to the space | | 
a actually occupied by the building gto be erected. To meet. the evident 23 
purposes of the act some: additional. ground would be necessary, and — ~ 


< Uhis additional quantity would vary. with: the e surroundings. In each | 
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ae therefor e, the quantity a be ‘Teaged rahat be determined by the ao ee 
circumstances,.a due discretion. being exercised to avoid extending ties. 2456 


a eee license to land in excess of what. is. actually necessary to. provide. oe oS 
-- proper and adequate accommodations and conveniences to the public. = 
_. The purpose is to. put these springs into such condition that their bene-- oe 

_. ficial and health-giving properties may be taken advantage.of by the =.» 
> public, and whatever portion of ground is necessary to meet. this ‘pur- ee ee 


ae pose may be. utilized therefor under the provisions of said act. ne aes 
_ l-am of opinion, therefore, that ‘said act. authorizes. the ene oo 


_ 2 land. not wholly occupied. by the hotel or sanitarium whenever such. ae ; . 
a? ~~ action i is necessary to the proper ‘conduct of such hotel or sanitarium a “ 
and to: make the beneficial Tpropentes of the porngs available to the ae 


public. ae 


Approved; May 10, 1899. 
"Acting Secretary. Se, a - 


. ———————— aT * 


-ENTRY-RIGHT OF AMENDMENT~ADVERSE, CLAM. ed ae ee 


Newen v. BAEy. a - 


oe, paainet ine pendeucy on An. venleeon to suena: an axitiug ene no other person : ee as 
~~ “should. be allowed to make entry of the tract covered by such application, but. 
. ‘where it is for any reason denied, an entry irregularly allowed. during the pend- ee 


eee _ency of the application may be permitted to remain intact, pole enetending ‘the | oe = 


ee irregularity. of its allowance.. 


a4 = a granting of an application to. amend resta iaegely in ane Aisorelions of the Land: oe 


Department, and where, during the pendeney of the application, the relation of 
the applicant, or.of another, to the land has’ become such as to make, the hen a oe ees 


7 7 ance of the amendment manifestly inequitable, it will be denied. 


: Seo retary ry Hitcheock to the Commissioner of the General Lana ones May es 


ae Pin ave K. Newell has nipoaled froin your r office decision of Decem- BO 

_ ber 22, 1897, affirming the recommendation of the local ofticers that his. 
_ homestead entry covering the SH. 4 of Sec. 6, T. 2£ Ny Be 5 Wig ee | 
~ Enid, Oklahoma, land district, be. canceled: with. a view to glowing hee 

the application of Hiram J. Bailey to amend his homestead, entry cov- 


ering the SE. 4 of Sec. 6, T. 24 N., R. 6” Ge SO as to embrace the a 


F tract covered by Newell’s entry. ee e 
The tract in question iS a part of the Oherakes Sibi re on i 


afternoon of the day of the. opening of said strip, to wit, ou September ee B 


- 16, 1893, Bailey selected the SE. $ of See. 6, T. O4N,, BR. 3 W., staked 
the. same, dug a sinall hole, the following jay piled a few fence poles in | 


: _ the form of a square, and on. September 1 18, went to the local office to 
_ mmake entry of the land... 


‘It appears s that the attorney who cade out Bailoy’ s a ented mds 7 
a mistake in describing the land intended to be entered, the range | 
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ee ‘being g given 2 as six Went i aatead of thre ee , west, fe on i Seotenber 2 03, “he? ; 

 Avas permitted to make entry of the land. erroueously named in his 

-. application. ‘After discovering the mistake, ou October-16, 1893, TGo5 3 - 

 - filed in the local office an application to amend his entry so.as to 
-»- embrace the land selected. by him, and.in support of his application. 

- ‘alleged that the error was not the result of negligence on his part; 

that‘ he had settled upon the land to which he had applied to amend — 


his entry, and: had made improvements thereon consisting of a sod 


house and three acres of breaking; and that there is no one on or 
-claiming said land and he still-holds a residence-on the land.” 


For. some reason not disclosed by the record: the local officers, on 


November. 20, 1893, permitted Andrew K. Newell to make Aomestend: 
entry of the land embraced in Bailey’s pending application to amend, 
7 ~ Said entry remained of record, unquestioned, until, on. December 99° 
—.. 1894, more. than ‘a. year” after. the allowance of Newell's entry, vou | 
office, in considering the. application. filed by Bailey to amend his. oe 
entry, directed the local officers to notify Newell that he would be 
2 allowed. sixty days within which to show cause why. his. entry should. cea: 
not be canceled. and Bailey allowed to amend as applied for. Poe Se 
‘Tn response. to the call, Newell, on ‘February: 20, 1895, filed in- “the! = 
Bo laa office an affidavit, duly corrobora vated, in 1 whieh he alleged that the. oe. 
= or a prior - settler upon. éaid tra of land ‘id diet no person « or ‘persons except nes aree . = 
_.. the said Andrew K. Newell, has made any. poe or acts. of settlement ue ee 
ef ere said tract. of land 1 up to the present: time. fi bo Te 
ce ae Upon consideration. of said: showing, your: “office, 0 on, ‘March | 20, 1895, Hee 
- +. directed the local officers to order a hearing to determine the respec. 
tive rights of the parties in the premises. Hearing was held September __ 
225, following, and on May 6, 1896, the local officers recommended: that — i. 
—.- Bailey’s application to amend be allowed: and the entry by Newell can- . 
— eeled. Upon appeal, your office. affirmed ‘the recommendation of ‘the — 
local officers, as before stated ; fr om which Newell has appealed to this = 
-. Department. | | 


It may be here stated ae on Mar oh 7, 1894, a ohn M. ade initiated 
a contest against Bailey’ s entry covering fe land. in range six west, 
alleging that he (Laden) had madeé settlement upon the land covered 


‘by said entry; and upon said contest hearing was held, the decision 


being in favor of Laden, Bailey having made default. 


During the: pendency of an application to amend an existing datey oo 
-no other person should be allowed to make entry of the tract covered 
by such application, but where it is for any reason denied, an entry 
irregularly allowed during the peadency of the application may. ‘be: 
. permitted 1 to remain intact, notwithstanding: the irregularity in ‘its oe 
allowance. ie ae 


The er anting of. an vepoloaton to amend ae largely 4 in 1 the oe — 


es tion of the ee ee and where during the Dendenoy. of the : 2 | 


DECISIONS RELATING TO THE PUBLIC LANDS. 2 O80 i 


- application the eelationt of the applicant ¢ or of ‘atiother: to the ‘laud io : Pe ; 
become such as to make the allowance of the amendinent manifestly, mee, 


inequitable it. will be denied. . 


After careful consideration, it is. the’ opinion of. the Department that ; : a 
Bailey’ S application to amend should not be allowed. He claimed this ag 
land originally by selection and settlement on the: day of the opening. a 


In his application to amend, filed a month later, he alleged that he had. . 


-.made valuable improvements | upon the land aiid: was still. residing Pu ee 
thereon, thus asserting a continuation. of his settlement claim, which 9 
_is the real basis of his application to amend. Atter the allowance. of... 2 
his entry on September 23, he ‘returned. to the land on. the following. io 


day, then went to Kansas where he formerly resided, retur ning to the | | 


3 : land again October 10, following, when he built'a small sod house. He- ae i 
_ claims that it was his intention to locate this house upon the tract i ee 
aude but as a matter of fact it was located west of the tract in dis. 


pute and upon the land claimed by his son-in-law.” He lived in the 


house for two.or three days, and his son-in-law also appears to. have. ss 


- oceupied the same house. He then went to Kansas again and returned - 
+-to the tract in J anuary, 1994, and spent a day and a night. in the neigh- | 


- borhood, returning again in Februar y, March and May, remaining but: ~ 


se a a short time on each visit and at no time living upon or improving the | ee 


tract, in question. ‘He admits that. he learned the sod house was. not 


upon ‘the land in ‘question. in January, 1894, but no. steps were. taken i ae 


to. improve said. ‘tract until in March, 1895, after the action of your 
c office upon. his’ application to.amend. “During March, 1895, he erected 7 


a io -a.sod house upon the land ‘in controversy and. moved: his: family upon. . a : 
~ the land in May following, and at the date of the hearing, in Deptem: a i a 


Deh was still residing upen the land. 


Newell settled upon the land-on October 25; 18: 3, ‘eid admits that at fe 
the time of his settlement: he found stakes upon the land with Bailey’ s os 
name written thereon, ‘Shortly thereafter a neighbor advised himthat: eee 
‘Bailey had staked the land and also that it had been staked -by another — 


party. So far as the stakes and other slight evidences of settlement — 
placed npon the land by Bailey at the time of the opening are concerned, : 


7 -Inore than. ab: month had elapsed when Newell’s settlement was “made. es e 
and yet. they had. not been followed up by any improvements upon the oe 


land. 


“ Newell. began the Conseraerion of a sod. house October 26th; dug ae 
well on November. 15, and on November 20, 1893, was permitted by the 
~. loeal officers to make homestead entry of the land: February 20,1894, 
he built a box house upon the land, ‘and during the next month fenced: a a 
ae seventy acres. “April. 7, 1894, he moe his family upon the land, and 
- during the following summer and: autumn prepared and planted thirty 
acres to wheat. At the. time of the hearing he had forty-five acrés of . 


_ breaking, his entire improvements: being of the value of about $300, 


4 He has made the tr act his home since his settlement t thereon. e. 
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’ were ‘not nied 7 oe 
He knew, or ought to have now, that Newell h had settled, and was: - 
~ residing, upon the land to which he sought to amend, and that. Newell 
had been permitted to make entry thereof. With this knowledge he 
permitted Newell to continue. in the enjoyment of the land for more | 


than a year before making an effort to establish a residence thereon, 


and then, it appears, was only moved by the action of your office in 
_ calling upon Newell to show cause why his entry should not be canceled. : 
Newell in no wise prevented. Bailey’ S. compliance with law or the 1 main- : 


ie : tenance of his. claimed settlement. and residence. oe 
* Upon a consideration of all the facts, it. appears. that i sonld: bé- nan 


ea inequitable to cancel. Newell’s entry, and allow Bailey’s entry, to ones aoe 


re amended to this tract. 


ar ee - Your office decision is s ther efore 1 reversed, and Bailey's application to ek : 
a ee amend will stand rejected. | | oo ee bi 


“SWAMP LAND GRANT-ADJUSTMENT— URISDICTION. 


Morrow ET AL. ee Snare oF P OREGON | ED AD. : 


a cae the swamp land: er vant. ite is the aiity at the Seer etary of the: Interic ior. nie ‘deters > - 2 


mine what are: “swamp and. overflowed lands made. unfit thereby. for cultiva- - — ae 
=o tion,” and therefore subject. to the grant. Until the. legal title passes. to the 2 


one h ‘State, by the isauance of patent, the authority of the Land Depar tment to inquire Bo 


es into” the validity of a claim under said grant ‘does not: terminate;: and inthe. ee 
exercise of such authority the. Serie of the Interior may property revoke his: Uy 


i approval of swamp land selections. 


‘ 2 While the legal title to Jand ‘remains in: the: United. States j eG is: competes er che: eo 
Secretary of the Interior to review or reverse a decision of his predecessor dhe 
~ office with, respect: thereto, provided the Secretary rendering such decision, abs 


- still holding office, would be in ‘duty pound. to review and reverse, lis own 
action. seat: ; 


Seoretare y Hitchcook to the Commissioner ‘of the General Land Office; 
(W. V. D.) eee ee May 13, 1899, Pace OW. M. W.). 


Under. date of April 5, 1897, the eovernor of the. State of Oregon | 
} per eee a communication to the Department, as follows: 


pee ic accordance with the. provisions of the acts of Congress, approv ed. Sep toni ber 28, = 
1850. (9 Stat., 519), and March 12, 1860 (12, Stat., 3), 1 have the honor to request that: . 


e you: will cause patents, to be issued to. the. State of Oregon for lands described in - 


o - aupproved | swamp. land: lists’ 30° and 31, ‘Lakeview district, which : said lists were "Oe 
"approved by Mr, Secretary Noble on Apr 119, 1892, and. December 3, 1892. respectively. eee 


The issuance of. these. patents. has heretofore been™ requested by my ‘predecessor ou oe 


eat office, but r am advised that the patente:h have not yet been: received. a bee eS ney 
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an oral: atguments was, heard.o on ‘the governor's wpplication f for: pate ten nt, ae 


- om which all the. parties - in interest participated. 


The facts . are substantially as follows: 


April 9, and December 3, 1892,  fespéctively, Séerétaiy’d Noble eee a ae 


: = Gregan swamp land lists Nos. 30 and 31, “ subject to any valid adverse foe. 
right that may exist to ‘any of the tracts: therein described.” There. 9 
., after/a petition was filed on behalf of certain adverse claimants, alleg- 2 
. -- ing that the lands embraced in these lists were not swamp and over- 
one: flowed within the meaning of tlie. Sswamp- ‘land act at. the date of. thes 72402 

| grant. to Oregon, and that the lists had been ‘prepared in the General. are 

Land Oftice, and submitted for the Secretary’s approval, in entire dis. 
“regard of the rights of those claiming said lands under the pre- -emption, oe ate 
ae - homestead, and other. laws, and asking. that the Secretary. cancel his ree 


approval of said lists. - Upon consideration of these allegations and ~ ee 


E charges, Secretary. Noble, ‘on ‘March 2, 1893, revoked. and canceled his. ae a oe 
said approval, the reason for: and purpose: of such cancellation penne: ee 


: > stated by him as follows: | 7 Nea terceets ee ee ee 
-. Jéthe char ges. and allegations made on ~ behial?: of the ie Jand claimants, had been beet 
| presented to me. before my approval of: said lists, I should iardly 1 Dae piper he pie. 
"2. en without: some further examination. Be ey ge 


Tn view of the gravity: of the charges and the magnitude’ of the interests. involved; 


nie i the end that their truth-so far.as the records of your. office may. disclose,- and: the :, a ee 
ae legal. effect. thereof may be. more. fully and carefully. considered, and that the con- coe ee a 
one _ sideration thereof may not be prejudiced by my action i in approving said lists i in The eo 
>” absence of full.and accurate information, I hereby revoke and cancel my approval. Sie tee 
Pa Se OF said swamp Jand lists No. 30 and 31, and. direct. that. og: take proper Beep ee ee 


oo. Set make said revocation and cancellation formally effective. - 


; ae “You will also at once make full. report. to. this Depar tment in ‘relation +6 Sir ina: : ae . 
ei ters: set forth on ‘behalf of the dry land claimants SO far as. the same come within the. : : ; . ed . 
cognizance of your office, transmitting here. all: ‘papers: relating to said matters that” ee 


ne the same may be fally considered, and proper directions given in the: ‘premises. . eee ee 
These lists were thereafter considered by Secretary Smith who held 


Besember’1 19, 1893 (17 L. D., 571); that at.the time of the Oregon 


ee ‘swamp land. grant. the lands embraced. in lists 30 and 31, were covered * 


py a large body of water known as Lake Warner, whieh. subsequently. 
ae | receded leaving these Jands comparatively dry, that. lands covered Dye 
a such a body of. water at. the date of the grant were not swamp ANG. 
_ overflowed within the meaning of. the granting act and that the State. =. . 
~. has no claim thereto. ‘October 10, 1894. (19, L. D., 254), Secretary Smith,” eee 


aa denied a motion for review and rehearing of that decision. oe acs eta 
| - December: 13; 1894, your office transmitted to the’ Department tor’. as 
‘approval Oregon swamp: list No. 39, aggregating 794.02 acres; all of 0.) 


whieh. had. been formerly included. 1 | lists 30 aud 31, theretofore cou- i: ho 


- . sidered. by the Department... 7 oe oa 
August 4, 1896 (23 -L. D 178), Secretary Smith rejected ist 3 39, and ee 
/ again con sidered lists 30 and ‘B31, sayin ig: Paes ee ee 
.. The lands embr aced in said lists 30; SL. and 39, were. Hot: on Miro 12, , 1860, eae eo . 


es. eid overflowed lands made unfit. thereby. for cultivation; and the State of ' Oregon . es a . 


| has no right, title, interest or. estate ther ein, 
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7” “@ecigion of Foe 4, 1806, ie far ther consideration, and directed ‘Ghat : - as 

all action: ‘thereunder be. suspended until further. notice. o ‘Thereupon ee 

your office returned said: decision with the information that it had not. ae 
been promulgated. © | : 7 ae 


January 14, 1897, Secretaiy Francis, pfaceine to “the suit ‘agaiiidt 


| Secretary Smith, hereihatte: mentioned, directed that 


all further action by your office affecting said lists, or the lands embraced: there ein, 2 
be suspended: for Such action. as my successor may see ‘Proper: to. vee in relation 
-. thereto. 


. January 15, 1896. the Warner “Valley Stock. Company. filed - a bill in me 


equity in the supreme court of the District: of Columbia against Secre- 
tary Smith and Commissioner Lamoreux, claiming to be the grantee Of ~ =", 

oss the: State of. Oregon. through. mesne conveyances, and. as such the owner a 

~ of the lands embraced. in swamp. land lists Nos. 30 and 31.-The bill... - 
-.. charged that upon. the approval of. said lists by Seeretary Noble the 
— title-to the lands therein described vested in the State of Oregon amd.) 
aoa _ took. effect. by relation as. of the date. of the granting. ‘act, inuring to. 

-.. the benefit of those claiming: under the State, and that Secretary Noble 
was without authority or jurisdiction to reconsider or revoke his said) 
—.. approval. The bill prayed in effect. that the Secretary’s action incan- 
255 —eeling such. approval be. declared. void and. that patents be. directed: to 
ae he prepared for issuance under lists 30 and 31, for the lands embraced, 
Ses therein, - March 21, 1896, a decree was entered dismissing the bill, and.” 
oo plaintiff appealed to the court of appeals of the District of Columbia, ee, 
where June 11, 1896, the decree was affirmed (9 App. D. ©, 187), 
Plaintiff then ‘appealed. to the supreme court of the. United ‘States, 
2 .. where: Ja anuary 11, 1897, the decree appealed from was. reversed with — co 
—. > **.directions to diame: he bill, the reason assigned being that the suit spore 
ee had abated by the resignation of. Secretary Smith (165 U. S., 28), ee 

seer. Only: such points in the arguments of counsel will be noticed 2 as. seem ae aE 

aa necessary to a. determination of the case as. now presented. ee 
Jt is urged by the State and its grantees that the approval, of ie 
30 and 31 by Secretary Noble passed to the State the title to the lands 
- embraced therein and that therenpon the right of the State to receive. 


patents for said lands became fixed and:irrevocable.. 

The acts of September 28, 1850 (9 Stat. , 519), and March 12 1860. ce 
Stat., 3), govern the Aeon of swamp lands in Oregon. Under | 
thosé acts. it is the duty of the Secretary of the Interior to determine | 


| what are “ swamp and overflowed lands made unfit thereby for cultiva- 2 


tion” that being the character of lands granted to the State. 


os Phat the Secretary is charged with this duty is not disputed, but the: oo: 

on, State and its grantees. contend: that Secretary’ Noble’s Ss approval of lists ese 
80 and 31 constituted a final determination of the character of thelands =~ 
+ therein, that. he. Was. thereafter without authority. to. recall. or annul : 
oe _ such approval, and: that his action i in umevoliag:: and canceling: the BAMA! a 


8 8 consequently v void. fe ; 2% 
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“This vontention Was cade in Wenge Valley Stoek Conipany v. Smith oe. = 


WPS ere al. , Supra, and was denied both in the supreme court of the District 7 ‘ 


ee _ of Columbia and in the court of appeals. : ae. 
: In Michigan Land and Lumber Co. v. Bust (168 U. Ss, 589, ), 592), a yease or 


/ a involving the finality of the action of. the Secretary of the Interior in — - . 
. approving and certifying a list. of swamp and overflowed lands to thes) ge 


. State. of Michi gan, the court says? 7 


sf - Generally speaking, while the legal title remains in ae United Sites the eonk ; 7 - . 
is in process of administration:and the land is. subj ect.to the jurisdiction of the land» 


; te : _ department of the Government. Jt is true a patent. is: not always. necessary for the ee 


transfer of the legal title. Sometimes an act of-Con gress will pass the fee. Strother | a 
De “Lucas, 12 Pet., 410, 454; Grignon’s Lessee v. Astor, 2 How., 319; ‘Chonteau v. Eck-— ‘ce oe 
hart, 2 How., 344, 872 5. Giasow v, Hortiz,. 1 Black, 595 ; a Langdesn j v. Hanes, 21 Wall., 


- : 521; “Ryan v. Carter, 98 U.S., 78. Sometimes a certification - of a list of. lands to te a 


, grantee’ is declared to be operative to. transfer such title, Rev. Stat. 2449; Frasher v. 


oe O'Connor, 115 U. §., 102; but whenever the granting act specifically provides for. | _ — 


the issue of.a patent, then the rule is that the legal title remains inthe government = | 
until the issue of the patent, Bagnell v. Broderick; 13 Pet., 436, 450; and while so... 

. - remaining the grant is in process. of ao and the 36 jurisaienion of. the land — 

: "department i isnotlost. = Paes a 
“It is, of course, not pretended that wile equitable title has ee the lind depart- ee 
_ ‘wient has power to arbitrarily destroy that equitable title. It has jurisdiction, how- | a x x ; 
- “ever, .after proper. notice to the party claiming: such equitable title, and: upon &@.- : 


ae  heariug, to determine the question whether or not such title has passed.” ‘Cornelius eee 
-. , Kessel, 128 U. S., 456; Orchard r. ‘Alexander, 157 U. S., 372, 383; Parsons v.Venzke, 

J.) -164-U.S8., 89, In other words, the power of. the Department to inquire into the extent... 
“oo and validity of the rights claimed against the government does not cease until the - 


~~ legal title has passed... . After the issne of the patent: the matter becomes. ae oe a | 

- gee! to inquiry only i in the courts and by judicial proceedings. hae ce Ce eee 
ee aL, Brown 2. Hitcheock (173 U. S., 473, 476), in adhering to the ruling a 
ae = in Michigan Land and Lumber Co. ¢. Rust, supra, the court says: tats 


Under the swamp land act the legal title passes only on delivery of the ‘patent. . 


go the statute in ternis declares: ‘The second section provides that the’ Secretary of | oo 


- : the Interior, ‘Cat the request of said governor. (the governor of the - State) cause a - 


| : : “patent to he: issued to the State therefor ; and on that patent, the fee simple to. said . 8 
_. lands shall vest in the said State.” Rogers Locomotive Works v. American Emigrant te Nas Py eg 


ey ‘Conipany, 164 U.. Bi 559, he Michigan ‘Land. and Lumber Co. 0. Rust, 168 U. S.,, . 


589, 592. ee 
oe | ‘In this case “hie second dissioses n0 cpetene ana ree no “passing of the opal me Zon pee 
. title. Whatever equitable tights or title may Reve: vested in the. State, ne eee as 


: title remained i in the United. States. 


‘Until the legal title: to public land passes from tlie govemmisal inquiry as to all ae 
“| ‘equitable rights comes within the cognizance of ‘the land department, | iy eee 


oa Patent has not been issued for the lands embraced i in jist ¢ 30 and: 31, 7 = : 
aad. the legal title still remains in. the United. States. The authority of : 


: 5 . the land department to inquire into the extent. and validity of the rights. ae a ae 
to these lands claimed by the State of Oregon: and its grantees, has not... 


| a terminated, and Secretary. Noble’s cancellation of his approval, of said as 
Ae lists Was ‘clearly. an exercise of this authority. ©. ea 
“On behalf of claimants who ave adverse to the State: and its grantees, saa 


i it is asserted that: the decisions of Seoretury Smith Tejecting liste : 30, - ae 


nie: 2 : and 4, suspension of. all proceedings tharénnidér.: 
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e BL and : 39, ‘are final, ‘and. not. subject to review by: a  ansceeding: pres - 2 
Se sharys ‘The cases of Michigan Land and Lumber Co.v. Rust, and Brown) 
Ue Hitchcock, each. presented the instance. of one Secretary ‘of. the Inte- 





- rior reviewing and vacating. the action of a preceding Secretary with po 


- respect to the approval of lists of lands claimed. under the swamp- land 
act. .Both.eases sustain the action of the succeeding Secretary, where 
the legal title remains in the United States. The present contention 
-was also denied in the case of Boley uN aphtaly (169 U. ee 353, Bee), 
where the court said: - 


‘The fact that a decision refusing the patent was nade by one eoretaey of ihe: 
‘Interior, and , upon a rehearing, a decision granting the patent was made by another 
Secretary of thre Interior, is not material in.a case like this. Itis not a personal but 


van official hearing and. decision and it is made by the Secretary of the Interior as 


such Secretary, and not by an individual who happens at the time to fill that office, 


= and the. application for. a.tehearing’ may. be made to'the successor in office of the: ~~ 

Pe person who made the original doce on, provided it conte have been made to the latter. aa 
_. had he remained in office. : = ae Se ee 
ie New Orleans », Paine (147 UU, Ss. 961, 266), in. ruling “upon = eae 
eee finality of action a the land department, t the court, says: 3 Pr es 


ve alent are as ‘much open to review or. aoenal by. himself, or. his snecessor, : as are > the . ae 
ee interlocutory decrees of | a court open to. review: upon the final hearing. | - 


ae See also Parcher v Gillen (26 iL. Dy ai State of Florida 6. i ieDy ce 
: here’ are éther: considerations whieh. slow. a * theebaaite for action by: “ae es 


eS a present Secretary. August: 11, 1896, Secretary Smith directed that oo 


his decision of. August, 4, 1896, affecting said lists, be. returned for. - 


farther: consideration,” and suspended all action thereunder until. = . 
pore further notice, That. decision was then. returned. by. your office, with. 
the information that it had not been promulgated. This was the statug 


es of the matter when Secretary Smith went out of office and | eontiniie, : an 


. to be its status at the present. time. - : ioe 
nae In his. action of. August ane 189, ee stig aia con in express oe 
: ote words recall his. decision of Deéamber 19, 1893, but since list 39, con- 

~ sidered i in the decision of August 4, 1896, cover ed only lands exibr aced 
in lists 30 and ol, considered in the earlier decision, the recalling of | 

the latter decision ‘and the suspending of action thereunder. would be 
altogether futile unless:action under the earlier decision were also. sus- 
pended. The execution of the decision of December 19, 1883, by dis-. 
posing of the lands covered thereby under agricultural entries, would — 
- have left nothing upon which the recall and suspension of August. 11;- 
~ 1896, could operate. Lists 30 and 31 having been again considered by 7 
o Secretary Smith in the decision of August 4,.1896, with the same result. 
as before, it seems reasonable to believe that he treated the decision of. 
~ December 19, (1898, as. haying. been. merged - into the one of. August 4, 


: ue : 1896, and. that in. n recalling the latter and suebending: all action there- ae o- : 


it thus 3 appearsst that each, of the. Seoretairiety x who mirc attempted a 





DECISIONS ‘RELATING TO" THE PUBLIC ‘LANDS, : ee 


eer gas sie of this matter, has afterward vacated or. » recalléd: his oan She ee 
decision and. suspended action thereon, so that affirmative ‘action ‘Dye 5. 
the ‘present. Secretary seems necessary to a disposition of thelandsin °° 
: "controversy. ‘Secretary Francis made no decision in the matter, but | 
o> on January 14,.1897, as before stated, he also. directed. that all pr ceed. - ae 
8. ines affecting these lists be suspended for such action as s his successor ee 


a might see proper to take in relation thereto. a . me 
It appears that the departmental decisions upon the inérits heretofore ee 


nee . render ed were largely based upon ex parte affidavits. and the reports of ue 


| ~ Special. agents who were not examined under oath, and that suitable 9 


eee opportunity to present. evidence in their own behalf aad to cross examine ee ae 
_ +. Opposing witnesses was not accorded the respective parties. There has. os 
> : not: at any. time been a hearing iu the matter fairly conducted, and of | : a a 
rt which due notice was given ‘to all claimants. - For these: reasons. any = a. : 
~- finding or decision | respecting the character of these lands based upon. 


the proofs now before ‘the Department’ would be unsatisfactory to alk. oe 
.. concerned. «The decisions of December 19, 1893, October 10, .1894,. and. 


August 4, 1896, herein are accordingly gicated: and: all. dguisiona’ ve 


; respecting the chatacter of these Jands, or any of them, heretofore ene 
rendered by the Department, your office or the local office, are Set-aside, 9 


eee with a view to-a full and fair hearing, after due notice to all concerned. 


The papers are therefore returned to your office, and you are directed. | 
to cause a hearing to be had before the register and receiver at. Lake-. 


view, Oregon, after due notice to the State of Oregon, its grantees, and. ete 


‘all adverse claimants, which hearing shall be conducted in accordance. 


eo WIth the stipulation in writing tiled herein by counsel for the respective . S eae : 
parties May 4, 1899. - In addition to the lands embraced ‘in. said. lists.~ 


80, 31 and 39, this decision and the hearing and proceedings herein 
dir ected shall extend.to and include any and all other lands described. 


-. in said stipulation of May 4, 1899. 


: ts entered under the homestead: law on { March 23, 1891. 


- Atter the evidence offered by the parties j is : gonelnded, the matter S 


_- will be: proceeded with according to’ the usual rules. of procedure, : i. 
* and with as little Aelay: as may. be consistent with proper care and oS 


. consideration, a 


SETTLEMENT RIGHT—RELINQUISHMENT— TENANCY. 


_ ATKINS %; “Macy ET AL. 


a 2 One who i is eer on Paai as the tenant of an entr yman acquir es 0 osettloment right; ; oe ee S 


on the rélinquishment of the: entry, by remaining on the land, that. he can set oe 
“up as against. the intervening entry. of a third party, where such oocnpaney.1 is - aya e 


“70 effect. a continuance. of his previous relation, to the land. 


aa g Seer tar y Ri yan to the. Commissioner ot the Generad Dana wOpier eS 


aoe ue A at Mee eae - May 15, 1899. oe (Ww, M.W. \ 


oe, The land in volved i in, This case is the sw. Ey aa the NE.4 Lot See. 18, 1p; 2 ap 2: 
 18N,, R. 33°W.. , Harrison, Arkansas, land district, which Ww. ch Macy 
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ee | Wvember13, 1895, Har vey. ‘Attn. ‘executed : at vadidavit of. Coivabes®e . 

ue Pe against Macy? s entry, which was forwar ded. to. and. received aut the local. 
= - office November 20, 1895, upon which notice issued November 29, [895 eos 

November 14, 1895, ‘Macy. sold. the: improvements upon the tract to. || 


‘Sterling RP; “Holt, and on the next day executed a relinquishiwent of his : 


. entry, which was verified before a justice of the peace. Before forward- 


ing it Holt. was informed by some one.that such verification was insuf-: 
ficient under the law and: regulations, and he then returned it, and on 


November 20, 1895, Macy executed another one before a notary public. 


About Noveiber 22, 1895, Holt presented said relinquishment,: 


accompanied by his application to make adjoining farm entry of the 


tract, to the register and receiver, who returned these papers to Holt: 


| and informed him that Atkins had filed a contest against Macy’s entry. 
-.~ A-hearing was ordered and had, at which both parties appeared and - 

ae end evidence. Before. a decision was: made the evidence and ~ an 
.. papers in the case, together with the. records of the local. Hotiees vee ae 
ee destroyed by fire. | ae 
a eo May 19,1806, Holt Sree to the local offic cers 3 tha’ same, or another, ee 
oe application to enter the tr act, and also. the same relinquishment, we ae 
ae thereupon they allowed Holt’s entry, 2 
. .» In June, 1896, Atkins filed in the Loval: office ¢ aun i aliidavit towing ‘the: ees 
eo facts respecting his former contest, and ‘thereapou your office: directed oe 


2 ated: affidavit showing ohaccoe: ane. by him in. his: ee aM@dayit. <o00: 
against Macy’s entry. Thereafter Atkins. filed the required affidavit, 9 | 
alleging, as. Agningh Macy, abandonment, and as. against, Holt, prior ere 
— a séttlement. ee ee 
ieee esting’: was s had, at which’ the: par ae s sabinittad evidencer. ae a a 
‘The loéal officers recommended the dismissal of the contest and d that es 
ee ae ‘Holt’s entry be permitted to stand. eo ae a 
Atkins appealed, and. on. July - 3 1897, ue ‘office’ Gaversod the i. 


| “judgment of the local oflice aud held Holt’s = entry subject to Atkins’ | 


prior right. 


Holt ate | aoe er is 
The evidence shows that Macy-never. established. actual recilenee 


~. upon the tract. ‘His wife was seriously afflicted, and it was necessar y 
~~ for him to live ina town where medical. attendance could be procured 
- in-haste during her bad Spells, and these are the reasons he gave for: 


his failure to.establish and continue a residence on the tract. He made | 


—" gome substantial improvements in the way of repairs upon the house, — 
barn, fences, ete,, and by setnins out three hundred oon trees on the a 


and bo hold it for br Macy antl his wife » shonld. get well I enough to live ve thee 7 oe 





> tract... : ee 
~~... In October, 1894, j Mabey entered nto an “agreement with his. niece, age 
a see Mrs, Atking and her son, ‘the contestant, who} was: 3 ati that time a mem- oo 
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ae with’. ane For: the. use of the house, barn, and premises, the ne 2 
. SAtkinses-were to take care of the frit trees and. keep the fouces : Wg 


a “good repair and have all they could: raise on the land, » a 
‘November 14, 1895, Macy sold his improvements on the t trdist to Holt, ee 


On the same day Holt :and Macy went. to see the contestant, and his . pee 


| _ mother: about giving possession of the claim, and the contestant said oo ne 


- -nothing about. having made or forwarded his contest affidavit against ae (ae 
= Macy’s entry;. nor did he in any manner intimate that he was then ge Oe. 


making, or ever intended to make, any claim to the tract. But, on the — Be 


a - other hand, he entered into an agreement, with both Macy and. Holt to 


give possession | of the premises as soon as he could secure ‘another - 


house to move into and his mother’s health ‘would. permit her removal a ee 


with safety.. At the time Atkins made this agreement he knew that =. 
- -Holt was buying the improvements upon the land. with a view of my 
- acquiring: title to it from the United States ae 
> Holt first learned. of Atkins’ contest. against Macy’ S ‘entry. after: he Pee 


— presented his application to enter and: Macy’s relinquishment. . Holt - cs 


‘purchased Macy’s improvements and procured his. relinquishment, in. ft 


— good faith, without any notice of Atkins’ contest or knowledge that he 2 


- was claiming or intended to claim any settlement or other. right to the : - ° 
~ land.in question, and at the time Macy. executed his velinquishment he. 
had no notice or knowledge that Atkins was making any claim tothe 


tract. Under tliese circumstances it is clear that Atkins’ contest had. oe 


7 ‘nothing whatever to do with the relinquishment of Macy’s entry, and ic 2 
that .such relinquishment was not in any. sense ‘the result: of "or caused ae ee 
by said contest. | 


There is nothing in the Beidence: tea ain, g ts alice that Atkins: ever rat : 
any time made any improvements upon the tract; nor is there anythin g 


to show that he cultivated | any part. of it after his tenancy under Macy: eo 
was terminated. 7 ; aca 


-The. Departinent has frequently h eld, wader facts somewhats an aoeous 


= ae the-facts in this case, that one who occupies public land as thetenant. - rages 


a, of another acquires no settlement right, as will ApDeAt PY reference to 


a few cases. , 
In Griffin 2, eee (10. L. D. , 510), it was held that one who 
remains on land by permission of. others,- asserting no right in himself, — 
and. fails to perform any of the acts required by the settlement laws, 


| can not, while such conditions one be os as a setae under. oe 
= “said laws. a 


In Franklin -v. Mureh (ia. 582), it was held. tiek one 5 who ‘Moun 


public land as the tenant of another does. not ene pequare. a settle- : 


“ment right under the homestead law, 


. In Ohio Creek Anthracite Co. ». Hinds (11 L. D. 63) it was held that 
_one:who enters upon-land as the representative of another,andremains — 


thereon in such capacity, is not a seueer within the meanin ng ot the De 


* emption law. 
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aa Gas: V.- Rada: tia, 118) i ite was held. ‘that: one 2 who. is ge So 


ay mo end as the tenant of an entrymau, acquires. no right. as a:settler, on. a 
costs the’ relinquishment of the ‘entry, tt that: can n be set We to defeat the inter. fe 


. vening entry of another. 


It follows that Atkins by remaining on bine land ainder ‘the facts and 
| circumstances disclosed in the case, could not and did not-acquire any 
_ valid settlement right to the tract under the homestead eat and that 
- Holt’s-entry must remain intact. : : 
For. the reasons hereinbefore stated your office decision appealed from 


ea is erroneous, and it is s accordingly reversed, | 


MINING CLAIM—ADVERSE PROCEEDINGS-STIPULATION. 


| GrearEr Gor. BELT ‘Minive Company. | 


oo A Judgment rendered in adverse snroseedtnus, whereby: pitie: of the g ground in eouniet § e. 


is awarded to the senior locator and the remainder to the j junior, is. none the less. = i i : . 
ce ~ binding: upon the parties and the a tment because it was, made i in n prrsuance Maat 
far 0 of a papain between ‘the parties. ie — : ‘ - | 


. . see Acting g Sécretary Ry yan ‘to the Cee eee oft the General Lana Office, . a 54 
a ON. Vv. D. Ye fo? gee May 15, 1899. po Ce B. + JIs) Poa 


eS ‘This | case aagolves. Pusblo; Colorado, imtiiéral: entry No. 1473, made - Se 
a - December 17, 1897, by The Greater Gold Belt Mining Company, for. the. 
_. Happy Jack, Harry H. and Richard B. lode mining claims, survey No, 
oo. 11,065, on. appeal by the company from the decision, of your office, dated 7 ce 
oa “May 20, 1898, requiring the company to show, cause, within sixty days 

- from notice, why the entry should not t be. canceled as to the ea any H. coe — 


< Lo and Richard B, claims. 


Tt appears: that the ereater neers o3 the two" claims last shoes 


= mentioned were in conflict with the Mint lode claims Ne os. 4, 5, 6 and 7 <a cae 


and Mint Fraction Nos.1 and 2 lode claims, all embraced in survey No. © a 


3 10, 854; that the locations of the Harry H. and Richard B. were made 
~ prior to the locations of the said claims in conflict therewith; and that 
by a judgment, rendered November 26, 1897, by the district court of 
_ El Paso county, Colorado, in an adverse suit, certain parts of the 
~ ground in conflict, including the discovery shafts of the Harry H. and 
hichard B. claims, were awarded to the said company and the remainder 
of the conflict to the adverse claimant, The Mount Rhyolite Gold Min- 
ing Company, as owner of the Mint group. of claims, pursuant to. a. 
stipulation between the parties. 3 

‘The decision of your office holds that by entering into the said stip- 


oo ulation the Greater Gold Belt Mining Company waived its priority of - | 


right to all the ground embraced in the Harry H. and Richard B. 


wee a claims, and therefore proposes to disregard. the judgment rendered in | 
es ~. accordance with the » Sbipilation, and to cancel the Paper as to those i, feo 


: Se 
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eae 40. ‘elaine! os other words, ae ‘gaia deciion ‘holds. that. i oaiee. of og 
“oo. the. stipulation and its. incorporation into the judgment of. the court, 2S: 
Sos | --your office may £0 behind and. override such judgment, determining for ee. 
_ Ttself, according to the evidence in the case, the question of the right © 
.» .- Of possession. It is contended in: the appeal that your office is bound a ae 
by the judgment of the court, and that therefore the sg ones cancel- Be oe 


| _ Jtion, In: part, of the entry is not warr anted. es 
If this contention is sound, it is decisive of ‘the case. and no Somer. fo 
: question need be considered. The same question, though upon asome- 


a “what different state of facts, which, however, in no way affects: the a 
ee principle involved, was considered and decided by the Department ine 


7 the recent case of the Sanger Lode = L. D., laa In a hee ease ee 
| “was said. (p. B27): eet ee Gee 


: : - Itis no objection to the souees ‘awaia that it follows and sate. upon : a ‘stipulation ; Pe 


: : between the parties. The land department is not at liberty to disregard the judg- ~~ oe 


ment to the extent. indicated, nor to any extent, for any reason given in your. office ©. 
- decision. The court having rightfully: obtained jurisdiction, and the judgment 
being clear‘in its terms and uot in conflict. with any similar judgment, the land © 


department, as well as the immediate parties, is bound by it. (Richmond Mining een 
| Company v. Rose, 114 U.S. , 576, 585), The ‘objection by your office i is not well taken, nee 


The views expressed in that case are equally” applicable and con- : 

vs trolling” in the case at bar. In accordance therewith, the decision of — 
your office is reversed, and the rule to show cause vacated. If there 

be found no other objection to the entry, you will pass it to:patent. — 


INDIAN LANDS—KIOWA. AND COMANCHE RESERVATION. e 
oa ULIA EK. MyEns. 


a The lands lying in the os of the Washita ven south of the recognized northern : 
~ . ‘boundary of the Kiowa and Comanche reservation, between two points where - 


said boundary line crosses said river, have not. been opened to settlement or” 


entry, either by proclamation of the President or by operation of law. 


i ‘Secretary Hitchcock to the Commissioner of the General Land Office, | 
OW. V. D.) ry an May 22,1899, 9 G. L. McC, te 


a ulia: EE. Myers has appealed from ‘the feces of your office, dated 7 


September 24, 1897, sustaining the action of the local officers at Okla- 


~homa City, Oklahoma Territory, i in rejecting her application. to make & - “¢ 


homestead entry for the SW. 4 of Sec. 1, T.7 N., BR. 15 We 


The several specifications of error are in substance. covered by the o ace 


following extract ther efrom: 


That said land is situated upon and within ee ibendl of the Washita river north of a 
said river, and west of the west line of the Wichita and Caddo Indian reservation ; ; 
and in accordance with the proclamation of President: Harrison, issued on the 12th — 


day of April, 1892, ocianng said lands tnetadee within the eee and a Arapaho? ee 
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i omgaea gebery avon pen Ye. settlement . , bitlzeng of: the United States eae . 
ces. ment are. entitled to. settle upon: ‘and occupy said. lands; and: that the same Wasi 
“thrown, open for occupancy by. proclamation of: the ‘President on the 19th dayof = - 


. ‘April, 1892. for which appellant refers to said ‘proclamation. and boundary lines, - or 


“including: all lands declar ed open by. proclamation within said Cheyenne and: Arapa- ee 
~- hoe reservation, as wellas nlays of the same issued by the Seer etary, J ohn Ww. Noble. 


“The record facts beari ing upon the question of the status of said land, 
briefly set forth, are as follows: 
_.° By the second article of the treaty of October: D1, “1867, with’ the: 
“Kiowa and Comanche Indians (15 Stat. , 581), the following described. 
. district. of country was set apart for the use and occupation of said. 
| Indians: : Psd 
. ‘Commencing at a point wliere the Washita river crosses the: ninety- eighth merid- 


jan west from Greenwich; thence up the Washita river, in the middle of the main 
channel thereof, to a ‘point thirty. miles by. river w est of Fort. Cobb. as now estab- 


lished; thence due west to the north fork of Red river, provided: said line strikes - ee 


a said. river east. of. the. oe hundredth: meridian of. west. longitude; at not, then only = i aa 

: < -tosaid 1 meridian. line; and thence south, on said meridian line; to the: said north fork - oe 

= (0k Red river; ences down. said: north fork, in the middle of the main channel 2 Ping 
thereof, from the point where it may be. first intersected by the lines above described, oe 
a ar to. the: main Red. ‘Tiv er; ‘thence down said river, in the middle of. the main channel: on : ; oo 
ce - ther of, to. its intersection with the ninety-eighth. meridian of longitude west from ce 


Soe _ ae ‘thence north, on said meridian Tine, to ‘the e place of begi inning. 


~The Commissioner of Indian Affairs, ¢ on St une 19, 1869, recommended. << ae 


_ = “aad on August 10, 1869, this. Department ordered (see book of. “Bxecu- ee : = 
tive Orders Relating to Indian. Reserves,” pages 31, 32), ‘that a. section. ke 
of country be set aside for the use and oconpation of the Dheyenns. se 


te a : and Arapahoe Indians, described as follows: | 


‘Commencing: at the point where the Washita - river crosses the aianiy? eighth depae Loe se 


_ 7 - ee west lou vitude; thence north on aline with said ninety- eighth. degree to the. point . : : 
a - where it is crossed by the Red. fork of the Arkansas: (sometimes called. the ‘Cimarron : 


~ rivet) ;. thence up said river, in the middie of the main channel thereof, to the north - 


iS boundary: of the country ceded to the United States. by the treaty of June 14, 1866, ees 


a _. with the Creek nation of Indians; thence west on said.north. boundary and the - - 


north boundary of the country ceded to the United States by the treaty of March | 
21, 1866, with the Seminole In dians, to the one-hundredth degree of west. longitude; 
hence south on the line of said one- -hundredth degree to the north boundary of 
the country set apart for the Kiowas and Comanches by the second article of the 
_ treaty concluded October 21, 1867, with said tribes; thence east along said boundary 
to the point where it strikes the Washita river; iiéneo down said Washita river, in 
‘the middle of the main channel} thereof, to the alae of beginning. 


It is to be observed that the above description of the southern 
boundary of the country which the Commissioner proposed should be set 
apart for the Cheyenne and Arapahoe Indians, does not in all respects 

correspond with the north boundary line of the Kiowa and Comanche - 

‘Indian reservation as it was. evidently intended. to be established by | 
the treaty of October 21, 1867.. The Kiowa and Comanche treaty — 


7 describes a boundary which: ‘upon, reaching a point thirty miles, by c 2 
_ the course of the ‘Washita ae west from Fort Cobb, from that point es 
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é | FUNS due west. to the north “fork of the Red | river. ‘This line e inning” 


due west, however, after five or six miles Strikes the Washita river 
again, and’ crosses. it, leaving. about twenty-seven. hundred. acres. of. | 

-. Jand in the bend of said. river, | south of said line. The agreement eke we 

_. with the Cheyenne and Arapahoe Indians describes a line-which, run- 


ning east from the north fork of the Red river along the northern Pe 2 = : 
boundary of the Kiowa and Comanche reservation “to the point where. a 
- it strikes the Washita river,” thereafter follows the meanders: of said. | -. 


river—turns to the southeast, 66 down said river”—instead of continu- ae 


_ ing directly. eastward until: it should. strike the river again, This _ | : = 


- description: embraces in the Cheyenne and Arapahoe reservation the — fee = 
... land in the bend of the river which, by the treaty of October. 21, ‘1867 1 
| (supra), was included in the Kiowa and Comanche reservation, == 
ae Nearly. twenty- five years after the date of the executive ander Fi ieee atts 
August 10, 1869 (supra), setting apart the lands hereinbefore. described eae ae 
for the Cheyenne and Arapahoe Indians, those Indians entered into 


an agreement, with the United States government, whereby they ceded — 
to said government. the lands set aside for them: by said executive 


order. Congress, by act of March 3, 1891 (26 Stat., 989, 1022), ratified = 


in and confirmed said. agreement; and in describing the boundaries of 
said reservation followéd verbatim the ceeuen contained in said bea 


| - executive order. | 
In view of the discrepancy hererberers pointed out. between ‘the a 


aoe, two. deseriptions—that. of the north boundary line of the ‘Kiowa eee 


and Comanche reservation, and the south line of the Cheyenne: and . ae 


: ~ Arapahoe reservation—your office, by letter to the Department, dated Celta 


* : Se! June 24, 1892, requested instractions regarding the status of said land — a oo pe 
_ in the bend of the Washita Evel thus apparently included in we ee 


reservations. 


~ « The Depar tment on. July ee 1892, companied to sid gequess (15, D., wee ae 
87). It pointed out the fact that the 16th section of said act’ of March ce 
3, 1891 (26 Stat., 989, 1026), does not. of itself open said Cheyenne and: 
Arapahoe lands to settlement, but provides that, whenever they shall,; | 
“by operation of law or proclamation of the President of the United A 
States, be open to settlement, they shall be disposed of to actual settlers. = = 
_ only,” ete., etc.; and further that, while it is truethat the proclamation a 


- of the President, issued April 12,. 1892. (27 Stat., 1016), recited the — 


- boundaries of the Cheyenne and ‘Ar apahoe reservation (which included — 5 


> the tract of. about twenty- -seven hundred acres.in the bend of the river ~~ 


~ and south of the line described in the treaty of October 21, 1867,as the a 
~ northern boundary of the Kiowa and Comanche Indian reservation), a 


yet it was expressly stated in said proclamation. that— oe ap 


_. The lands to be so opened for settlement are for greater convenience sSjardoulacly Saat 


| described in the accompanying schedule, entitled ‘Schedule of Lands within the — 
_ Cheyenne and a ae Indian Pecentauon opened to settlement by proclamation a8 
of es President. iw | 
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“The land in - question - (in aie bene of the Washita. as was 5 not. Bose 
— sieidded: in said schedule; hence it is held t that itis ‘not opened to set Lotsa = 

: - tlement by proclamation af the President. Poo e Lee 
- Aamap of the lands so declared open to. settlement ie compalicd the: me 
ee proclamation; but said land i in the bend ¢ of the river is not Pepresented” 2 ee 

2 _ thereon. : 7 7 - oe 
‘It is furthermore a fact t that anid lands 3 in, the pond of the river ane a 


— “not yet been opened to settlement “by operation of law”; for. no ‘farther PE Oe | 


a action of any kind has been taken by Congress in qolaticn thereto. aoe oe 
‘It is clear that the SW. 4 fof Sec. 1, 1.7 N., BR. 15 W,, applied | for by ore. 


hey Julia E. Myers, is not open to settlement: or entry. The decision of er 


sped your office i is therefore correct, and i is s her ereby, affirmed. 


a “RIGHT OF WAY-RESERVOIR SITE-INTERVENING CLAIM. ee, < 


HAMILTON Pops. ; oo | 


ous 7 The right ne an. solr eaub for ry reservoir site yore the. aot of ac 3, “1891, will Prat 


“not be defeated by an. intervening adverse entry, if at the date wlien the map . . = 
showing the location of said reservoir. site is. filed the lands ‘included: baa! oo oe 


a were subject to such | appr opriation.. 


a The case of the St. Paul, peneapelis and Manitoba a Railway Go. 26 L. D., 181, cited | : ; = 
and followed. - | eee | Bee | ane 


: ate, or y Hitchcock | to ‘the Ooinmtistonior of ne General Tana Office, ae 
eg EMD) 50 x 55 MOU Be IIR a ed Ee WO), 


“With your nee ieier of September: 24, 1896, was tr nananitdted a map. roan 


vr of location upon which is” delineated. ‘the - survey. of: a reservoir. site aes 
covering 98.09 acres, embracing parts of sections 17 and 20, T. 26:8. ghee 
RB. 66 W., 6th P. ‘M., Pueblo Jand district, Colorado, which map was 
filed i in the local office J uly ab 1893, by Hamilton Pope, as an applica- n oes 
tion under the act of March 3. 1891, (26, Stat., 1095) fora reservoir site, 
Said map was returned by your office for. correction. March 27, 1894, ee es 


ae and again filed in the local office J une 2, 1896. ee 
. he greater portion of the desired site is ae the Sw. + of a ee 
17, T. 26 5., R. 66 W., which tract was entered, under the timber- ae 


~~ eulture: law, “by one. Edwin A. Lewis, J wne 16, 1888, On Ja fanuary 3, | cs. 


* 1894, Pope initiated a contest against. said entry, with a view to clear-: 


me ing thie. record, to the end that. the land might become subject - -to his ae : ; 


Cee at application. He was. successful in his contest, ‘Lewis’ entry being Ca 
ee ordered canceled. by departmental decision of April. 3, 1896, which was — 

: followed. by a formal cancellation. upon the local répords on June AB) 

1896. Pope was allowed a preferred right of entry, which he did not nas 

exercise because the only right he. sought to acquire was @ site for a Pe 

ig eae reservoir under his map refiled as aforesaid on June 2,1896. 

On June 18, 1896, one ° Leonard | Lewis tendered homestead. applies, os 
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tion covering ‘said Sw. 4 1 of Eee, 17; whieh was Teen by the local 1 


ners officers because of Pope’s existing preference right secured by his con- 


test, From said rejection Lewis’ appealed. Said appeal appears to . 


have been considered by-your office in submitting for the consideration 


of this Department the map of location filed by Pope. Relative to 

- Pope’s application for a reservoir site it was held, under the authority 
_of the unreported case of Highland and Supply Diteh Company, that 
the filing of a map of location of a reservoir site does not operate to — 
- reserve the land included therein and affects only such lands as are ~ 


vacant at the date of the approval of the map of location by the Depart- __ | 


ment; that; Lewis’ application to make homestead entry should have 
been held: i in abeyance to await the action of the successful contestant; 


and that as said contestant did not apply to enter the lands within fhe ; - 


- time accorded by law, and as his application for a reservoir site did not. 
reserve the land, Lewis’ homestead application: attached upon the 


- expiration of the period. accorded a successful contestant within which - 

- to make entry and operated to reserve the.land, and inthe future con- 
‘oe sideration of Pope’s application for a reservoir site, the said Sw, 4 must a oe 
be considered as reserved land and not subject to such’ ‘application, oe ee 
As stated in your office decision, this Department, in the unreported 


: ~~ decision of December 14, 1894, in the matter of the application of the . a 


: ‘Highland and Supply Ditch. Company for a reservoir site, sustained | 


the recommendation of your office and refused to approve a map of = 7: : 


| ; o location, holding that there were no public lands to be affected thereby, 
- when in the record it was shown that a portion. of the lands, vacant ate. -: 


the date of the ‘filing of the map of ToenviOn, had been ‘subsequently Pek 


- entered under the homestead law. - 
In the more recent case of the St. Paul, Minneapolis an Nijaittobs 


| eC ‘Railway Co. (26 L. D., 181), it was held that an intervening entry should * 
not defeat the approval of-a station plat if the Jand was open to ap- att 
% propriation under the right-of-way act at the date of the filing of said 


plat. In that case the right of way was claimed under the provisions | 
of the act of March 3, 1875 (18 Stat., 482), granting a right of way 
for railroads across the public lands, but the language of the two acts . 


in the matter of the approval of maps of location filed thereunder is ~ 


_ practically the same, and the Department, after careful consideration 
of the matter, adheres to the later ruling and-holds that in determining 
whether a map of location filed either under the act of March.3, 1875, _ 

or March 3, 1891, should be approved, the condition existing at the 

time of the filing of such map must be held to control. _ 
The allowance of the application. by. Lewis to make homestead entry 
of. said. SW. 4 of Sec. 17, will therefore be subject to Pope's application | 

_ filed. under the act of 1891 for a reservoir site, 


‘Tt also appears that a portion. of the land embr aced within the sur- 


vey of the reservoir site is included in the pre-emption declaratory _ 


eee filed "ys one ‘Robert Dillon ee 12, 1883, alleging Reg 
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| Seulenens on the Loth of the same non: ‘Relative to a fling y your o ; oe 


_ - office. holds that as the. filing. had: expired long prior to the filing ofthe 


' application by Pope, for the purpose of passing upon his claimed right ey 


of way under said application, the land embraced in said expired pre- 
emption filing 1 must be considered as pepe land subject to the claimed — 
right of way. | 
_ In view of the previous holding made tiérelii that the application , 
by Lewis to make homestead entry, made subsequently to the filing of 
the application for a reservoir site, did not operate to reserve the land 
-as against such prior application, and as. the. approval of the map of: 
location is subject to all valid adverse rights, and. further, as no claim 
is being now made. under the preemption filing by Dillon, so far. as — 
~ shown by the record, it is deemed unnecessary to consider at this time 


er the question of the effect of said ruling. It is clear, however, that any. > 
| entry or claim initiated. subsequently to the filing of the map of loca- 
‘tien of the reservoir site will be subject to. the right of the peice ee 


ae : claimant under the act of March 3, 1891, supra. : aon 
The map of location filed. by Pope is therefore approved, subject to ieee 


oe cay v valid adver: se right. 


Ic OnN MM. ‘RAwarn, 


a : ston: oe review of departmental: decision of Mee 18, 1890, 28 a : 
a he D,, 204, denied by pecrean | Hitchcock, Moy 2 22, 1899. aoe 


ey je iy % 


Ce s1oux INDIAN LANDS-COMMUTED ENTRY-ACT oF MARCH a 1899. 


SAMUEL w. Jo OHNSON, 


| os ‘Under the ‘act of. arch 3, i899, persons. wh. prior. ibhiere ud settled’ « on “the 5 aiguk’,.” 
a “Indian lands opened to settlement. by the act of March: 2, 1889, may. secure 
_ patents for: the. land embraced within theit entries by. making the payments _ 


ae ‘acres. 3 | | Bs es es 
Se Said act doés not piovids: Specifically ae the ‘payments: required gegee 
ee fs ther eunder must be made ; oun the e departmental ¢ circular of Mareh. 28, 7 7 ae 


required by section 21, of said act of 1889, whether the proof and payment be 
made 1 in fourteen months or five years from the date of settlement. | 


: ‘ Seorotany Hitcheock to the Commissioner of the. General Lana Office, May ee 
(We MaDe eee See, 1899. ree L, McC.) 


_.. .Samuel. Ww. J nin con on August 2 2,.1894, made homestead entry for 
‘the N. 4 of the NE. 4, the SE. 4 of the NE. 4, and the NE. 4 of the SE. 


tof Sec. 17, TL. 34 N., BR. 16 -W., O'Neill land district, Nebraska, under. 


“the act of March 2 1889 (25 Stat. , 888), paying, in eee dane with: sec- 
‘tion 21 of ‘said. set, at the rate. of seventy-five cents per acre for said } 
land, or one hundred and twenty dollars 101 the one hundre¢: band sixty 2 
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= = 1890 (10 i Ds 562), relative thereto, directed that sich amount «should . c 
not be collected when the original entry i is made, but is required to-be. 


paid. when final proof is tendered”—which in. ordinary cases would be. | 


after’ a compliance with the poamromtents of the homestead law for ao | 


aa period of five years. 


7 Cases arose, however, where parties: prrcliieing these lands’ ace ee aa 
the above- named act desired to obtain title thereto in less than five ese a 
_. years; and in view of the language of said. act, that the purchaser - aoe 
' should. be entitled to a patent for the land. Satter the full payment Of: >. 2%. 
said sums,” your office held that such purchasers, upon compliance with eee 
~~ the. requirements. of the homestead. law. for the period of fourteen. 


= months, as. provided by the commutation clause (Sec. 2801) of the 


homestead act, as amended by section 6 of the act of March 3, 1891 - . : 
(26 Stat., 1095), might obtain patent for such land at any. time, “after Ree 
the full payment of said sums”—that i is, without oa: any additional 5 a 


‘payment. — , 
The Department; however, i in 1 its desision in the case of the State of 
South Dakota, ex parte, rendered’ May 18, 1896 (22 L. D., 550, 556), 7 


directed attention to the language. of said section 2301, ‘amended ag. . 
above, to the effect that ya commutation provision of the ae ne 


act 


shall ppl y to lands a the ceded anus of as ae roservation © ya asttt ‘air agers 
not relieve said settlers from any payments now required by law ; (and. held that . 
said pr ovision) means that where such-entr ymen so elect, they may commute, after a 
the time named, by paying the minimum price for the land, in addition to the pay- A 


ments required under the act of 1889. 


* Prior to the rendition of said last- named tisdgelaion. the ieee ‘ofiveie | 
: had issued final certificate to the homestead applicant in ‘the case now | 


- under consideration (Samuel W. Johnson) upon payment of the amount A ee o 


required by section 21 of the act of March 2, 1889 (supra). 


But in view of that decision your office called upon him for aul n adic : Lee 


tional payment of one dollar and a quarter per acre. 


Johnson appealed to the Department, wee on n September 14, 1898, — at 


‘sustained the action of your office. | 
. The Department is now in receipt of your office letter of April 26, - 
1899, calling attention | to the section. (not. numbered) of the sundry. 7 
civil appropriation, act a March 3, 1899 ce ao mee which ae | 
__ vides: | - Se | a Te re a 
“That all ‘ persons who may have. Heretolore settled upon that por tion of the ) Great 
Sioux Indian reservation which was opened to settlement under and by virtue of the 


act of March second, eightéen hundred and eighty-nine, entitled ‘‘An-act to divide - 
a portion of the reservation of the Sioux Nation of Indians in Dakota into separate - i 
reservations, and to secure the relinquishment of the Indian title to the remainder, ~ — 


and for other purposes,” may secure patents for the lands embraced in their. entry. 
upon making the payments required in section twenty- one of: said. act of. March 
second, eighteen hundred ‘and eighty -nine, above referred to; ; and no other or fur- 
ther’ ‘payment shall be required : of said’ claimants, whether proof and payment be Z 
made i in four teen months or five years from : the date of sch Memeny upon said dand." 


¢ 
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ee “Your. office resubniits.: to eho: Departinént: the: ‘papers: in the case. ‘of. : 5 " 
said Johnson, stating in the communication accompanying the same 


entry can not now be approved for patenting under the remedial pro- 
vision of said act—notwithstanding said ee decision. of 
September 14, 1898. : 
In the opinion of this Department, the provisions of said act above 
quoted were especially intended for the relief of persons in the-situa- 
tion of said Johnson; and it would appear that, in case his proof is-in 
other respects satisfactory, said entry may be patented. | 
You are hereby directed to take action similar to that herein indicated, 


- that he has complied. with the law i in the matter of residence, improve. ; 
—- nents, and cultivation, for fourteen months, and asking whether said 


in other cases of settlers on land ey embraced in the Great: Biqux. : 


3 Indian reservation. 7 


"HOMESTEAD ENTRY—DIVORCED WIEE-EQUITAPLE ACTION. 


| Maser ® Fuer. | 


In determining the ie “of a: ‘woman, who 4 is pdandine the right ie sibinit ‘final: 7 


_ homestead proof as the. deserted wife of au entryman, tb decree. of divorce 


. obtained i in a probate court of. Oklahoma after Angust: 14, 1893. (the date when © 


‘sacl. courts, under territorial legislation. ' ceased to have. jurisdiction i in: matters 


: of divorce), will be recognized as. validated by the remedial act, of Aeby mary. 28, > ae oy 


~~ 1895, of the Oklahoma legislature. 


The rale allowing a child of the entryman who is: ae ‘trrenty-o one. years ‘of age, ‘but 
is the head of the family, to subinit final proof, with a view to equitable action, ee 
where the deserted wife of such SRE yan 18, deceasetl, is ee applicable” 


where the mae has been divorced. 


al 


| iinet y Hitchoock to “the” Gigeae: of ‘the ‘General: Land Oftce, oe aaa 
AWD) 2 02 oe. May 22, BIDE (BH. B., Jr.) 


tn the above andined Case, : acing the NE. ee of oe 39, T, 19 N., 


R. 1 W.,. Guthrie, Oklahoma, land district, for en Watt Hamlet 


made homesteail entry October 23, 1889, it appears that said Hamlet | 


duly complied With the focuien of the homestead law for the 


period of five years from the date of entry, and. that thereafter, in - 


July, 1895, he fled from his home on the land, a fugitive from justice, 
abandoning his family consisting of four or five children, the eldest 
being then about fourteen years of age. A contest against the entry, 


ou the ground of abandonment, instituted July 14, 1896, by Rachel. 
_ Massie, was dismissed by the local office October 21, 1896, on motion 


of the attorneys for Hamlet’s children, because. notice of contest had 
- not been served on them, and because the contest. was commenced, and 


the abandonment alleged . to have occurred, Inore than five years. after ae a 


= . date of eye and ann the time allowed for pr making final p piOOe No. ae 
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3: epee appears is have been taken from this action, nor does the record ae we 

es show that due notice thereof was given to said Massie, : a 

In the meantime, September 18, 1896, Mary Hamlet, the aldast child 
of the entryman, gave notice that she would submit final proof } Novem- 


-~ ‘ber 5,1896, ‘She offered final proof on that date, and at the same time | : 
_- Rachel Massie appeared and filed a a. against the Drove | 


thereof, on the grounds: 


1. That Mary Hamlet is not twenty 0 one years old, being aot over sixteon years of on 7 _ 


. at this time. 
. That said. Watt Hamlet j is not dead, but is: ab this time alive, and : a fugitive | 


from justice. | is 
3. Chat this affiant is the wife of. said Watt Hamlet. ‘aad fia: she has occupied 


the said claim, and that all the dm pEOv ements thereon were pay there wach her 


~~ money. 


The childrei of the entryman, by their attorneys, filed a motion,” 
November 5, 1896, to dismiss this protest, for the reasons (1) that the 


4 same was not sworn to by the person by whom it purpor ts to be made, = 
and is not duly corroborated; (2) that it doés not state a cause of > 


action; and (3) that. protestant does not ask to make final proof for the 
land, although alleging herself to be the wife of.the entryman, but 
had heretofore filed a contest against the entry. This motion was the | 
same day sustained and the protest dismissed by the local office. _ ? 
On appeal by said Massie, - your office decided May 24,1897, that she _ 
was not the wife of the entryman, having been divorced from ‘sim Jan- 


_ uary 20, 1894, by decree of the probate court. of. Payne county, Okla- a - 


homa; that she had no right to the land nor to make final proof therefor ; - 


that the said children, under the ruling in Bray »v. Colby (2 L. D., 78), 7 , 


os might make such proof; and that the proof submitted, showing’ iM full 


‘and fair compliance with the law, would, in the event your office deci- oh 
_ sion became final, “be approved and eeforred to the Board of Equitable —_ 

- Adjudication nndeE paragraph 3, page 81,2 L.D.” Your office decision — 
therefore affirmed the dismissal of the said protest, and, the record | o., 
failing to show that said Massie had been notified of the dismissal of 

_. her contest and so afforded an. opportunity to appeal, considered. and. 


| _ affirmed the action of the local office dismissing the contest. Pe 
- An appeal by said Massie brings the case to the Department. She | 
contends that the decree of divorce by the said probate court is void. - 


- for the reason that such court had no jurisdiction of actions for divorce m - . 
after. August. 14, 1893, as decided’ by the supreme court of Oklahoma — 
* “an Irwin », Irwin (2 Oklahoma, 180,) and Uhl. v. Irwin (3 Oklahoma, 


388); and that, as the deserted wife of the entryman, ae rather than 
| ‘Tt appears that Watt Hanilet and Rachel Massie were marrisd in 
4) anuary, 1891; that Hamlet was then a widower with four children, 
and that a decree of absolute divorce was rendered January 20, 1894, 
by the probate court of Payne county, Oklahoma, in the suit of said — 
Hamlet against Rachel Hamlet, the appellant in the case at bar. | 
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‘The. organic. act. ‘for Oklahoma ‘omitory, passed May 2 2, 1890 we 
oe : Stat. , 81), provides: eee: See 


2 That the legislative: power we the: Tecioy. lial extend. to all rightfal adbjeots, of 7 ie 


- legislation, not inconsistent with the Constitation and laws of. the United States, 


(and. vests ihe judicial. power of the Territor y) ina supreme court, district eour ye) : f 


probate courts, and justices of the Dees 


and declar es that. 


the jurisdiction of the several courts herein provided for, both appellate and original,. 


and that of the probate courts, and of the justices of the peace, shall be as limited | 


by law: Provided, That... . . said supreme and district courts, respectively, 


shall possess chaucery a8 well as common Jaw jurisdiction, and authority for redress: 
of all wrongs committed agaist the constitution ‘or laws of the United States: or of 


the Territory: affecting Dereons or pF operty. 


By the provisions. of section 11 of. this act, certain laws of Nebraska 


therein indicated are extended to and: put. in. force i in said Territory oe 
- “until. after the adjournment. of the first session of the legislative | 7 
- assembly Mu thereof. - These provisions vested exclusive jurisdiction, for i Tea 
the time specified, i in matters of divoress. in the district courts of fhe. tose 
3 Territory. | os 
a By section 4966, Statates of Oklaboma, 1800, fase at the first session. = 
~~ of the legislative assembly of the Territory, jurisdiction. in actions for 
_ divorce was given to the district and probate courts. ‘This jurisdiction | | 
of the probate courts was ratified by Cons gress in section 17 of theact. | 
of March 3, 1891 (26, Stat., 1026). In 1893 the legislature of Oklahoma . 
enacted a code of civil procedure. wherein. exclusive | jurisdiction in- 
-" aetions for divorce is vested in the district courts of the Territory = 
ae (Statutes « of Oklalioma, 1893, section 4543), This code went into effect 
- “from and after its ‘publication: in the statute book,” which was August 


an 14, 1893. Notwithstanding the provisions of the Oklahoma code; rela 


os tive to jurisdiction of actions for divorce, it seems. that the probate © 


; courts of the Territory continued, generally, prior to the decisions of es 


the Supreme Court of the Territory construing the acts of. Congress 
and. of: the territorial legislature upon the subject, to assume and 


exercise such. jurisdiction. September 4, 1894, in Irwin v. Irwin, supra 


(37 Pac. Rep., 548), the supreme court of the ‘Territory held that the. 
organic act gave the legislature of. Oklahoma no power to vest divorce” 


jurisdiction in the probate courts of the Territory, but that such juris: 
diction was conferred upon these courts by virtue of the ‘ratification 
contained in the act of March 3, 1891, supra, and continued in'them 
until it was taken away and thereafter vested exclusively i in the dis- 
trict courts. by section 4543 of the Oklahoma code. The effect of this 


— decision being to declare. invalid all decrees of: divorce pronounced by 
. the probate courts in cases arising subsequent. to August 14,1893, _ 
when the code went into effect, and to eall in: ‘question the validity of - 
all marriages subsequently. contracted between persons one of whom _ 
= had been a Party to such a a decree, as a memeay 7 for the resulting con- 7 
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; - : fasioit ad uncertainty i in ‘the: nial relaciowé of feed persons end in - oe 
et tlie interest of. public morals, the legislature of Oklahoma, by act: of. are 


: ‘Febroary 28, 1895; provided. (Session Laws of 1895, page 107): 


That all decrees of divorce heretofore. granted by the. probate courts of the various _ ha 


- counties of this Territory prior to the passage of this act be and the same are her eby. pe a 


_ declared legal, and the acts of said courts in the hearing of said divorce proceedin gs: pS - | 
and the. rendering of judgment: and decree therein, and all the- orders of said courts ~~ : 


- in said divorce proceedings, whether temporary. or pine are. hereby ratified and ai 


= ‘declared legal and valid in all respects. 


ese das Irwin ov. Irwin, on. rehearing (AL Pac. Hiapi, 369), decided as oS 
. supreme court of Oklahoma J uly oi. 1895, and followed in Battice.v. 


‘Battice (Id., 375) and in Uhl v. ce supra (41 Pac. Rep., 376), that: 


court, upon a careful review of its former decision, and ofall the fore-.- 


going legislation save the curative act. of February . 28, 1895, while - 
adhering to its previous conclusion that by reason of the provisions of. 
the code of 1893 the probate courts have had no jurisdiction to enter: 
.. tain proceedings for- divorce subsequent to August 14, of that.year, — 
; overruled. its former views as to the source and scope of the power of 
the legislature to enact laws upon the subject of GIVORCE; nee that 
(syllabus by the court): no i 
_ The power to regulate faatiees of divorce is a. legislativ e oue, and the sonteieiug 
of jurisdiction upon probate courts to erant divorces is not a. wrongful exercise. of . 
the right granted by the organic act to the legislature of this territory to pass enact-._ 
ments upon rightful subjects of legislation ; aud the act. of the legislature of this 
territory of 1890, giving probate courts fisiediotion to entertain actions of divorce, 
needed no ratification by congress, and the act of congress subsequently passed - 
approving the territorial legislative enactments granting jurisdiction ‘to probate — 
courts did not take away the right of the legislature to still further make regula- 
tions respecting divorce proceediugs, nor the right to repeal its own enactments 
granting to probate courts jurisdiction in divorce cases. 


In the opinion of the court it was further said (pp. 312-3): 


We believe that the question of marriage and divorce, of the marriage relation 


-./ andthe dissolution thereof, is. entirely a legislative question, and one which should: . 


~~ and-must be controlled by legislative enactment. Except for the act of congress 


prohibiting ‘local and special legislative acts, the legislature might either grant. 

~ divorces itself, or it might’ confer upon some other body, not necessarily a judicial, 
tribunal, the power to grant the same. The right to grant divorces never was inher- 
ent in either courts of chancery or common law, aud the. inherent powers of the 

district. and supreme courts of this territory are those. possessed ‘by chancery aud - 

~ eommon-law courts under the grant of the or gauic act, which is: “And said supreme — 
court and district courts, respectively, shall possess chancery as well as common-law | 


a jurisdiction.” 26 Stat., 81. So long, then, as an act. of the legislature does not 


* infringe on any of the common-law or equity. jurisdiction of the eourts of the terri i- | 


- tory, as defined by act of congress, and the act is within the grant of legislative e 


power extended to the legislature of this territory, we can see no reason. why itis’ 
not valid. We know of no reason why it cannot, on the one hand, enact, aud: no ~ 


‘reason why it cannot repeal, the same. The act of congress. ratifying this law giv-_ 


ing jurisdiction to the probate courts does not prevent the leg islature trom repealing 


_ the same: There is nothing in the act of congress making the ratification which 


indicates that congress meant to repeal any of the provisions of our organic act. 
Congress had delegated to the territorial legislature the power to legislate upon ‘all — 
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an “gightfil subjects of iesielation ioe , inconsistent with: thie donetieution.< or Pings éf “he oe 
— United States” (26 Stut., 84), and not prohibited by the other terms of the organic 
-.aet, and there is no. provision against. its. legislating by general enactment on the. | 
2 a question of divorce. la We think the ratifying act of congress was only intended. a oe 
— to give life and validity to such acts as would not be valid without. congressional a 
- -- ratification, and did iot: intend, in addition thereto, to in any way affect the acts... Ck 
of the ‘territorial legislature relating to. probate: courts, which. it. might. have passed | 7 


without: authority of congress. It did. not mean to ‘take: away auy-of the.power. tee 


ts zt granted by the organic aet to legislate: upon ‘all rightful | ‘subjects of legisla-. =e) 


tion.” This act of congress was a grant of validity to, and not a restraint upon, the hele 


‘power and exercise of power by the. legislature, and the words used being words of | 


approval and not of restraint, and there being several enactments to which it wight — 


by its: general terms have applied, part of them : requiring an act of congress to. give _ | 

life to the same because of the legislative inability to enact such provisions without = 

~~ such ratification, and part of them requiring no act of congress to make them valid, + = 
. it cannot be presumed: or held that such. words of. approval could have meant to’. 


= apply to any. other of the legislative provisions than those which required ratifiea- 


tion, and cannot be construed to limit. a broad. congressional grant of legislative — 


power which had been in no way exceeded. If the legislature had a right to legis- 
late with reference to the granting of divorce before this approving act of congress, 
it still possessed it afterwards, and if it had a right to grant divorces for statutory 
causes, it still possessed the right, after this congressional enactment, to take it 
away ; and having by its ewn provisions taken away the power prior to that granted 
by it to the probate courts, of course. the probate courts do not now possess ‘the 
power conferred upon them to grant divorces. © ; 


These views of that court upon the erant of power to legislate upon 


the subject of divorce are supported and reinforced by the case of Whit- 


more v. Hardin, (Utah) 1 Pac. Rep., 465, and of Maynard ». Hill, 125: 


U.S8., 190. Per ee HOW EYEE: see In re Christensen’s Estate (Utah), 
53 Pac: Rep., 1003. - 
Regarding as settled in the affirmative by’ the ene of sithority 


the proposition that full. power to legislate upon the subject of divorce. 


is within the grant contained in the Oklahoma organic act, and. also 
accepting. as conclusive the decision of. the supreme court of that Ter- 
ritory that the jurisdiction of actions far divorce theretofore conferred 
upon probate courts was taken away, after August 14, 1893, by the code 


of that year, the question arises: What effect is to be given in this ease aa 


to the remedial and curative act of February 28, 18957 ~ 


~The. purpose of the Oklahoma legislature | is SO clearly sno, by 


- the language ‘of the act as to leave no room for construction, . ‘The, ae 


decree of divorce here in question. falls. clearly within its terms, and is 


o validated thereby, unless the act itself is invalid. ~The validity of the - ye 


act. has never, So far. as appears, been. called. in ‘question in any case 
before the Oklahoma supreme court, or other competent judicial tribu: 6". 
nal. Asa law of the Territory, duly enacted, upon a subject of legis- tent 
3 intone within. the general power. conferred. ne the organic. act, and = 
= unquestioned by any competent judicial tribunal, the Department will ae, 
not assume to deny its validity and. controlling force i in this case, unless, 2 
it, be shown to pe in L conflict with or peone to other. legislation, of 7" 


Congress, O° ee 
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: “Ts has been suggested during the opusidoration of this case eer the o 7 : rt 
7 act of February 28, 1895, supra, is in. effect special legislation eranting — 


~ divorcees, and therefore prohibited by the provision of the first section 


of the act of Congress of J wy 30, 1886. (24 Stat. , 170), which reads: 


That the legislatures of the Territories of the United States now or hereafter to 
be organized shall not pass local or special laws in any of the followin g enumerated — 
cases, that is to say: | | - 

Granting divorces, 

The Department is of opinion that the Oklahoma act of F ebruary 28, 
-- 1895, is not in any proper sense a local or special law and hence. not 

within the prohibition intended by the said act of July 30, 1886. On — 
. the contrary, the act in question is by its terms of general application 

throughout the Territory. It affects «lJ decrees of divorce theretofore | 
granted by the probate courts of the various counties of the Territory. 


It does not come within any well settled definition of a local or special pte: 


law. In Sutherland on Statutory Constr uction, section 127, it is said: 


Special laws are those made. for individual cases, or for less than. a class requiting . 


laws appropriate to its peculiar condition and circumstances local laws are special aes 7 


as to place. 


7 And again in rthe same Sactin citing and Aacane from Van Riper ve ae : 
Parsons (40 N.-J. Law, ais it is eur Ene said that i is declared inthat  . 


Case: ; 


that a general law, as aontradistinatianea from one special ¢ or ek isa law whieh 
embraces a class of subjects or places, and does not omit any subject or place nat- 
“urally belonging to such class: The second: time that case passed under judicial 


examination in the same court the holding was thus expressed : “A Jaw framed in - =: 


- general terms, restricted to no locality, and operating equally upon all of a group. 
of objects which, having regard to the purpose of the legislature, are distinguished 


by characteristics sufficiently marked and important to make them a class by them- _ : 


_ selves, is not a special or local law but a general law, without regard to the consid- 
eration that within this state there happens to be but one individual of that class, _ 
-or one place where it produces effect.” The statute which the court in. that} case Ss . 
eRe effect to spent its force entirely i in its application to one city. 
‘Numerous other authorities are cited’ in a foot-note in support of the’ 
foregoing doctrine. And see also Am. aud Eng. En¢ye, of Law, Vol. 3, 
p. 695, and authorities cited. 
. Full force and effect must therefore be given by the land department 
‘to the decree of divorce entered January 20, 1894, by the probate court 
of Payne county, and it must be held that from that date appellant 
ceased to be the wife of Watt Hamlet. She has therefore no right, 
_. as contended, to make final proof under said homestead entry. | 
In Bray v. Colby, supra, it is laid down’ as a rule (after stating, among: 
| others, a rule allowing the one ted wile of an  entryman to make final 
proof) that— | i: | 
7 _ Where the entryman’s wife is deceased, the fonts rules shail apply to his child, 7 
- who is not twenty-one years of age at date of the offer to purchase, commute, or. 


Make final proof as an agent, or at date of the offer to enter; j Pane that in. ane | 
EF _ latter ease the child shall be the head of tile ee | 
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The same orale will obviously apply with, equal force where the wife . Se 


| “The decision of 3 your oftice is affirmed in 1 accordance with the fore: ae 


—< “RAILROAD RIGHT oF WAY-SUTTLEMENT RIGHT-SURVEY. 


| Merper, vw Ware, ser 


ae land, and confers. no right or claim’ to adjoining public land. - % 
/ Whore the Northern Pacific railroad has. been. constructed across. shantidyed land, 


and a. survey ‘of the public lands i is thereafter made and approved, in which the i 


as 4 The Northern Pacific railroad company by seotion 3 2, net of “July 2, 1864, holds: its . mk 
Bee _ right of way. under ay qualified fee,: which, so long as the qualification. annexed. es 
is not at an end, confers. upon the company the. exclusive right of possession; @ 
_ settlement, ‘therefore, upon said right of way is nota settlement ie the panhe Gee 


se lines, of survey are extended across the railroad right of. way, as. ene it were : 


i | auipiee of “incite the lines of survey upon ‘said right of way; it appearing that 


go fe many tracts adjoining said right of -way have been: disposed. of. under the. exist- a 
ae: ing survey, that neither. the interest of the United States, nor of the company; ie 

_ Tequire such action, and that there is n0 difficulty i in identifying the portion of 2 

each sub-division that 1 remains pee to" settlement and cieponiuion, as public ate 


— land. - 
7 Questicns as to priority of right, or cgajustnent of rights, Roaninee. by settlement 


roe to survey, can n only. arise where the settlement i is made pHoE to the e aU eY a 7 3 


in the field. 


: a the absence of. special statateny nations: ilierefor; ‘lie public lands can. 2 only be at 
. disposed of according to the legal sub-divisions of the public: survey ; and it | 
follows from such rule. that: the tight obtained by settlement under the home-. a 
= Siena. law upon a oe legals sub- division extends to: one whole of that. ag, cor 


division. 


c2 i, notice of a possessory olin, given prior r to survey in aie field, “ill. not estop the " eget 
settler from, afterwards making. his entry conform. to the legal. subdivisions, in 
such manner as to include the land. actually settled upon by Boy as against a 


settlers whose rights are, acquired. after such sutyey. 


:” SNevember 21, 1895, John EB, White made Tomectedal entry for the N. + ots 
| of the SW. 4 and lots 5 and. 6, See. 2, T..55 N., R.2-E., Coeur @Alene, tae =. 
Idaho, ‘said. entry. being made on the day the approved plat of. oe ae 


township was filed in the local land office. - 


On the same day, but after White’s entry was of ecco noe y Mel- _ 

. ae as probate judge of Kootenai county, Idaho, applied to filea town-« 

site declaratory statement, with a plat of the town of Clark’s Fork = 
- attached, for the NW. + of the Sw. Lof said section, which was rejected. “8 


- because of conflict. with White's entry. . Subsequently, on J anuary 8, 


. 1896, said Melder, as. probate judge, and for the benefit of the townsite : oa 7 
> claimants, filed. an | affidavit of contest, t, asking for the’ cancellation of 25% 


: “ oe Hiteheock to the ‘Commissioner of the Gonerat Land Office, ote. 
enka Vv. D.) ea _ May 92,1899. J. Wie 


eg 
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i ‘aaah entry as to ‘bald NW.4 Of the Sw.d t, , upon ‘the: a that oe 
said forty acre. tract. had been “ned. and occupied for townsite pur- 


~ poses since the year: 1884, and that the entry was s made for Speculative 


| purposes. 7 oe 4th 
_A hearing was, had, at eng both: ties appeared eat submitted | 


; ‘testiniony, which resulted in a decision by the local. officers May 14, 


“a 1896, to the effect that about two acres of the forty acre tract in ques-' tt 
tion should be awarded to the contestant, and. that. White's entry oe gh 
remain intact, provided he should. agree. to. convey, after patent, said — : 


?. - two acres to. said probate judge, i in trust for the benefit of the oceupent ao oe 


% for’ townsite purposes. oo 
a Both parties appealed from this decision, ae on Popriacys, 1897, es 
ps your office considered the case and held. White’s. entry for cancellation. — 


as to the NW. 4 of the SW. 4 of Sec. 2,‘'.55 N., B.2 E., B. M. 


The defendant moved for roniew ‘of said dopicion , which motion was ee 


= denied by your office on May 12,1897. The defendant then appealed ee 


to the Department, and.on August 31, or your office decision of ae . 


-_ ruary 6, 1897, was affirmed (not reported). ex 
Defendant White. filed a motion for review of. said acai a : 


“decision, ¢ an order entertaining which was made on November 16,1898, 


oe and transmitted, together with the motion, to-your caret, to be returned e . 
oo to the applicant for service upon the opposite party. . . 8 
. December 30, 1898, your office transmitted said motion to the Depart- Ne 


a “ment, with evidence of its’ service, and it is now to be considered, em 


oo meget with the showing made in. opposition thereto. 


~The first and second. grounds of alleged error do not require notice, . 
as they 1 present no question affecting the merits of the case, and con- 


stitute no sufficient reason for its review. The ae groands, oe ee 


- error are as follows: ee 


: 3. By holding j in effect. that oosmnation by lessees ge the? Nor iar Pacific Railr iivoaa. 


Company, of land wholly covered by the right of way of said. company, for the — 
* - _- purpose of a deélining and limited trade and business, excepted the whole of the 
forty acre tract traversed by said railroad and right of way from the operation of a 
“the homestead laws, even where such occupation was given up. and abandoued for 


2. _ other. locations after appellant’s homestead rights had attached; and. that a bona. 


> fide settlement made and an improvement by the settler of a part ‘of: said legal sub- ; oe 


. division, not demandefl and wholly. uusuited for townsite purposes, will, after survey — aa 


; and years of improvement and continuous residence, count for naught and the home- ie 
stead entry therefor have to be. canceled on account of. the townsite claims of such | 


oe railroad lessees, each of whom, until four years ‘subsequent to the initiation of. such ree 


ae settlement, intended to acquire title to the same land under the homestead laws. » on 
oe a failing to point out and correct errors of. fact contained in the Commission. . ? 
-. er’s said decision of February 6, 1897, the existence of. which ‘were practically. 
_ admitted i in the decision of the Acting Commissioner of the General Land Office on 
". Teview, a: correct statement of which facts the appellant . is clearly entitled to- 


| Teceive, even though your Honor should hold the same views. entertained by the . 
said Aeting Commissioner as to the question of law involved. _ 
5.. By holding in effect. that prior to-White’s settlement several residences on. the 7 


: tand, off. of the right of * way, were ae by persons doing business i in the. alleged. | ketay, 
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ak town ane that sack occupation was sotilamatit and: oocupéition for townsite purposes, ig 
and in | holding that. any, Dart. of the land: not upon the e right. of way was_ ‘used. for” | 
the. homestead. entrymen. | - oe 
 . 6 By holding. in effect that any ee of the new: ‘pailditigs of: Nagel’s. atin oceu- s ae 
- pied any portion of. the lots on. which their: building or buildings stood whenon the 
ne right of way and by giving. ‘an incorrect idea as. to the nature and extent of ee en! 


oo Stee ieca off of the right of way. A. oe 


i. By holding in effect that pecunanis peseenliy | believed that said right of way a3. 


. ‘was only one hundred feet in width on each side of the main track and in giving cz 


. consideration to such alleged belief in. the ee of the ra contained ina pul a 
Statute io the contr ary. | : | coe 
8. In holding i in effect that the. dontastaint. ede a pri ima 1 facie. case, and nak thate "at 


_ was j in fact. such. occupancy for tow usite purposes. as would reserve Ane land from 


. settlement under the provisions of Sec. 2387, U. Ss. R. 8. 


‘These grounds present matters ‘which. require Sonsidenations , - ee 3 
+ The facts leading up to. the controversy are stated yee the local ofl us 
& set who heard the testimony, as s follows: Pe ts co 


From the ictimony: it appears tliat one J ohn Ge. N aa indaiad as a a homestead, ih. Sen 
-the year. 1884, all that portion of the tract in controversy north of the Northern 
Pacific. railroad: track; that he. cleared, improved and cultivated the same; that fe 

~ afterwards he conducted a small. Seneral: merchandise store, in connection. with his. 00)” 


PS | said homestead, and continued to conduct the said store up to the year 1889, 


In 1889 a discovery of mineral was made i in the. adjoining section, which caused a c¢ : | 
: minin eam excitement, when Mr. Nagel. had a ‘portion. of thé tract in controversy (which. Se 


a. was then a part of his homestead) surveyed | into lots and. blocks, not.as a townsite, © = 


2 but, to use Mr. Nagel’s own words: me ‘Lo accommodate the business then demanded’ = (see 3 
.  Nagel’s testimony, page 53), eee i 
A plat of said survey. is filed with Hie: testimony and siarieed! « Contestant’s 

2 exhibit D.,” said. plat does not give any ‘boundaries of the tract of: land. embraced i, a 
__ therein, nor : the area, Nor any statement of the extent and general character of the 

“ improvements; it is not. verified, it does not appear to have been filed with the 
- recorder of the county within which the land i is situate, nor.in the local land office, _— 
nor in the General Land Office, in fact it does not in any particular comply orattempt 


“ to comply with the provisions of sections 2380,. 2381, 2382, 2383, 2384, 2385, 2386, 2387, - oes 


_ 2388, 2389, United States Revised Statutes. The testimony shows that the lots: ‘and. - 
blocks on said plat commence. at a point one hundred and fifteen feet north fromthe 
 eenter of the Northern Pacifie Railroad track, and that said lots are one hundred ~~. 


ae and ten feet deep; that all the business buildings were erected on the front row of 


~ lots as shown by: contestant’s. exhibit “D,” thus it will be: noticed that all of said.” 
business buildings were erected on the right: of way of the N erthern Pacific railroad | 
company, and not on. the tract.in controversy. A reference to cotitestee’s exhibit. 
“A” will show the exact location of all buildings at Clark’s Fork ; in December, - 1892, 0°. 
-s Witnesses N agel and Butler testify that when they. built. their houses they supposed ten 
the right of way of the N orthern Pacific R. R. Co. was- only. one hundred. feet on 


fan eth each side of the center.of the main track, and. that: they supposed their houses. were — 
ee an, the tract in controversy, up. to‘some time in 1893 when. the Northern. Pacific RR. 2 
“3: Go. asserted its right to the. land, and leased. the gr ound upon which all. the business oy 
_-. houses at Clark’s Fork were located to the respective owners of said houses. — - 


~ This fact i is. stoutly denied by all the witnesses. for the contestee, and especially — ee 
— by one 8. R. Catlow, who testifies: that the width. of the right of. way” was discussed 

by nearly every person in Clark’s Fork durin g the fall of 1889 and. the winter of 1890; Oe oe 
=o that ies wrote to the. General Land pone and was: s informed that the right of re get 
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Was two hindr ed feet foi each side of the center of the ieee. that this iether. was 
public property, , and was shown to ne every person in and around Clark's Fr ork. 


- ¢ Catlow’s testimony, page 124.) _. 


In 1891 John EK. White, the canveiee leeated with jeliee lands. eatin all of the: 
tract in controversy south of the Northern Pacific railroad irack,. and commenced , 
‘the erection of a dwelling thereon, and established actual residence in said house, 
with his family, i in February, 1892, and has resided thereon, improved and cultivated | 


a _ the same continuously since 1892, and is now residing thereon, his ei ae 
| being valued at $2000.00. 


_ -In 1891 M. P. Whitcomb (one of the aupliaants for ia, fownctia), teenie as a 
homestead a smal] portion of the tract in controversy south of the: Northern Pacitic. | 


- railroad track, and erected a dwelling house and established his residence therein 2 | 
. during 1892, subsequent ‘to that of White, and has continued to reside thereon and — 


_ is now residing thereon. When the field work of the government survey was made © 
in 1893, Whitcomb’s residence or dwelling house was found to be pa) on the as : 
in controversy and partly on section No. 3. 
Thus the‘tract: remained from. 1889 to 1893 with. the store of Nagel, the seta of | 
_ Roberts, and the saloon of Butler located on the north side of the railroad track and 


. on the right of way of the. Northern Pacific Railroad Company, and the residence © 
of White and a upennon of. the residence of Whitcomb on the south of the railroad — 


Me 


track. ; 
During 1893 after the field onk of the government survey was extended. over r the- 

tract -in controversy, White, Whitcomb, Nagel, and Butler genre out that they 

intended to enter the same under the homestead laws. : 
During 1893 the Northern Pacific Railroad Company asser ‘ted. its right to the land 

7 occupied by Nagel, Roberts, and Butler Bros.,.and leased the same to the aforesaid — 

parties, and they and each of them sonkinued to occupy said premises under said. 


os lease and. not otherwise up to the summer of 1894, when the Northern Pacifie railr oad | 


company refused to further lease. said premises to the Butler Bros., and notified - 


them to remove their buildings off from the right of way, which they did some time . ses : 


in the fall of 1894, and moved their said buildings upon the tract in controversy. 
. The.contestee testifies that in the spring of 1895, Whitcomb and Nagel atvempted = 
to effect a compromise, so that a joint filing could be made under the homestead. 


_» laws, by which the said Nagel, Whitcomb, and contestee could perfect title to the: 

‘land claimed by each of them prior to survey. This the contestee refused to do, and 

soon thereafter the said Whitcomb and Nagel commenced the erection of a store- te 
building and occupied the same asa general merchandise store on the tract in con- 


ven troversy and off of the right of way. Roberts. continues to lease from the railroad 4 


company, and his place of business is now located on the right of way of the Northern | 


| Pacific Railroad Company. Thus the matter stood until October 26, 1895, when: 


‘notice was published that: on and after the 27th day of. November, 1895, the official » 


plats of said township would be on file in this office, and that this office would © 


receive filings or entries for lands in said township on and after said 27th day of — 


ave November, 1895. On. October 29; 1895, a petition, (contestant’s exhibit “*C”):-was 


. filed with the probate judge in and for Kootenai county, Idaho, | signed by ten per-. | 
” sons, claiming to be residing on the tract in controversy, asking the said probate 


judge to secure said tract as a townsite under the name of Clark’s Fork. -This ~ 


‘appears to. be the first aueenDy to obtain title to the tract j in oe under the: 


townsite laws. 


In. pursuance to said petition the said Peobate judge caused a Kontien: of the tract. 
in coutroversy to be surveyed into lots and. blocks, streets ane alleys, a plat. of which | 
is filed herein marked contestant’s exhibit ‘‘A.” we 
Tt further’ appears from the testimony and exhibits that about wreny Ave. fet of 
the north or back end of the lots as surveyed in 1889 as: shown by..contestant’s 
exhibit ee we) is and was off of the right of ney and on une tract i in copra vette and 


~ 
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’ Nagel ac Butler testify: on. rebuttal that said twenty-five feet was used i in 1 connec ore 
- tion with. their. business. : | on ae 
Nagel, Butler and Whitcomb failing to’e exercise a aliateves: righte thoy. claimed as aks 
. settlers under the homestead laws within’ the statutory period, waived the same. a 
‘Whitcomb, according to his own testimony (page. 24), intended to enter the tract we 
in controversy as a homestead up to September, 1895. wee 
Butler, according to his.own. testimony (page 44), told a aoied i spebple that its was 
his intention to enter the tract in controversy as a homéstead.as late as August, 1895. 
Nagel, according to his own testimony (page 59), intended to include the tract in 
controversy in his homestead entry as late as 1895, ; 
Thus it will be noticed that all of the parties now engaged-in pastes on the tract 
in controversy intended to enter the same under the homestead laws. ‘They certainly 
could not be asserting and maintaining claim to the tract in contr oversy under the 
homestead laws and under the townsite laws at the same tiie. 
. We are-therefore of the opinion that said townsite claimants. have no jegal right | 
to the tract in controversy, but as a matter of equity we believe they should be pro- 
- tected to the extent of the ground actually occupied and improved by them. | 


& 


‘So. far as the decision of the local officers undertakes to summarize ae 
the facts, the summary appears to be substantially correct. a 
| It appears . that. the Northern Pacific. Railroad was constructed 2, 
~ through and over the land in controversy before any of the present 
- claimants made settlement thereon, and that its track | passes. diagonally coe 
through the forty in question, leaving the major poraon on ne south oe 
: and the minor. portion on the north side of the track. ae eae 

‘The first improvements were evidently erected under the i impression ast a 
“Hae the right of way of the. railroad” company was only two hundred 
- feet in width, and it resulted that: they were erected, upon ‘the right of — 
way, which was in x fact two hundred feet in \ width on each ede of. the eae 
_ track. a a ee 
_ The Nortlietn Pacitic Railroad: Company holds: its ight of. way sander oe 
the: second section of the act of J oe 2, 1864. ae ioe > which is i eS 
as s follows: ee 


| That the. Hebk of. way: qiroaele the . publi: lanes be, ‘ahd’ tio same ‘is hereby, ae 

granted to said. ‘“‘ Northern. Pacific Railroad Company,” its successors and assigus, os 

for the construction of a railroad and telegraph as proposed ; and the right, ‘power, 
and authority is hereby given to said corporation to take from the public lands, 

adjacent to the line of said road, material of earth, stone, timber, and so forth, for 
the construction thereof... Said way is granted to said railroad to the extent of two 
hundred feet in width on each side of said railroad: where it may pass through the . 
public domain, jucluding all necessary ground for station buildings, workshops, 
depots, machine shops, switches, side tracks, turntables, and water-stations; and 
the right of way shall be exempt from taxation within the territories of the United 
States. The United States shall extinguish, as rapidly as may.be. consistent with. 
public policy and the welfare of. the said. Indians, the Indian titles to all lands fall- 
ing under the operation of this ach, and acquired inthe donation to the eae) 
named i in, this. bill. : 


Iti is aaeisted by ponteuiae that nde fis. grant the railroad: ae . - : 
pany took. the fee to the strip. of land embraced i in its rightof way,and =~ 
_ not a mere easement there and that neither settlement : nor ’ the erec- as 
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ion of business houses upon ae right of nay could constitute a claim | 
to adjoining publie land. 7 | 

The decision complained of treated | the strip sraiited: for ee of 
way purposes a8 a@ mere easement, and held, in substance, that settle- 
ment upon it which did not interfere with the operations of the road ~ 
by the coinpany extended to. the remainder of the forty acre tract on 
which such settlement was made.. That decision treated the grant of 
the right of way as conveying no greater right to the railroad. company 


than that conveyed by the act of July 4, 1884. (23 Stat., 73), granting. 


the right of way. to the Southern rere Railway Company, whose 
‘successor the Atchison, Topeka and Santa Fe Railroad Company is . 
- spoken of by the supreme court in the case of Smith v. Townsend (148 
_U.~S., 490) as having only an easement in the land, and not the fee. 
But, as before stated, itis insisted by the contestee that the Northern | 
| Paciic Railroad Company, under the act of J uly 2, 1864, Supra, upon | 
its compliance with the terms of the granting act, took the fee to its 
right of way, and reference is made to the case of “Missouri, Kansas 
and Texas Railway Company v. Roberts (152 U. S., 114), and to. the | 
_ case of New Mexico v. United States Trust Company, decided by the 
supreme ‘court December 5 , 1898 (172 U.S,,. ey in oe of the . 
contention. | 
The right of way clause considered in the fatter case iS as micas 


: Sec. 2 . And be i further enacted, That the right of way through the public lands 
oe aa the same is hereby, granted to the said. Atlantic and Pacific Railroad 
Company, its successors and. assigns, for the construction of a railroad and tele- 
graph as proposed; and the right, power and authority i is heteby given to said cor- 
poration to take from the public lands adjacent to the line of said road material of 
earth, stone, timber and so forth, for the construction thereof. Said way is eranted 
to said railroad to the extent of one hundred feet in width on each side of said rail- 
road where it may pass through the publie domain, including all necessary grounds 
for station buildings, workshops, depots, machine: shops, switches, side tracks, 
turn tables and water stations, and the right of way shall me exempt from taxation 
within the Territories of the United States. : 


The court held, in substance, that the railroad’ company took the fee 
under this grant and not 4 mere easement or incorporeal right. - Refer- 
— ring, with approval, to the case first cited, the opinion declares (page 
182): | | : | : 

. ° So this court in Missouri, Kansas" and Texas Railway ve Roberts, 152 U.S, 114, | 
passing on a grant to one of the branches of the Union Pacific Railway Conpany of 
a right of way two hundred feet wide, decided that it conveyed the fee. The effect » 


of this decision is attempted to be avoided by: saying that the distinction between 
an easement and the fee was not raised. The action was ejectment, and Was 


- ‘brought in Kansas, and under. the law of that State title could be tried in eject- 


ment. Title was asserted by Roberts, who was plaintiff in the state court, and this 
court evidently considered it involved in the case. The language of Mr. Justice 
Field, who delivered the opinion of the court, would be unaccountable else: The 
. difference between.an easement and.the fee would not have escaped his attention. 
and that of the whole court, with the inevitable result of committing it to the con- 
sequences which might depend | upon such difference, 


12781—VvoL 28-27 si 
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| AS. the language ‘of the: grant’ of a 1 right ee way. ae ‘the oe! a 
Pacific Railroad Company i is the same as in the grant to the Atlantic _ 


- and Pacific Railroad Company, except as to width, it follows that the 
‘Northern Pacific Railroad Company took the fee aiid not a mere ease- 


a. ment to the strip of land four hundred foot Be constitutin gi its amen oe 


of way. 


While ane ing es aa , the. supreme court. in the two cases cited beige 


. justifies the contention that the right of way clauses considered in. said 
CASES OTe anted a fee in contradistinction to a mere easement, it is to be 
observed that the court in neither case undertakes to say what kind of 


fee was granted. ‘Indeed, it is apparent, not only from the nature of —— | 


e the questions then before the court, but from the language used, that. = 


the court was considering whether the grant was an easement ora fee, 
7 rather than any question as to the character of the fee.. It is not said 


in either case that the right of way clause conveyed a fee sim ple estate — 


to the grantee, though it is Sor Drosely held that more than ¢ all easement ‘ 
was granted. | : =i % 
‘Blackstone (Vol. 2 2,). 104 A describes a oe or fee simple a as : generally— 


A impor ee an absolute inheritance, clear of any roonditious limitation, or r estrictions —_ 


to particular heirs, but descendible oa: the heirs genera” whether male or ad) 7 
lineal or collateral. eA an | , 


- Such title evidently contérs upon the owner of stoners the right te | 
use it for any purpose recognized as legitimate and to. change the 


character of the use from time to time, or to suspend use of it at his 
pleasure. - It is not believed that the Northern Pacific Railroad Com- 


pany has such title to its right. of way as would enable it to alienate 


the land granted to it for railroad purposes so as to enable the grantee | | 


| to use it exclusively for some other and different purpose, or that, if 7 
| the company’s use of the land for railroad purposes was abandoned, 


its title would be unaffected. Yet, if the grant is a fee or tee simple 2 


as generally under stood, this would be true. | 
Blackstone oe 2, D. a describes another character of fee as 
follows: | o 


A pase, or re fee, nae a sie as atl a qualification saleaias a | 


. and which must be determined whenever the qualification. annexed to if is at an. “a _ 
end. As, in the case of a grant to A and his heirs, tenants of the manor of Dale; in - 


_ this instance, whenever the heirs oF A cease to be tenants of a mBuor, the grant 
“is entirely defeated. | | | 


So the grant of and for a. aehe of way y to the N orthern Pacific Rail. ae 


| road Company may endure forever, yet its duration depends upon - the 
continued use of such land for the purpose for which the grant was 


made. This circumstance so far debases the oonphon as. ~ make it a - = 
‘pase or qualified fee. | _ 


~ Such seems to be the siaracter of title under which the *Modthern’ coe 
| Pacific Railroad Company. holds: its S right of way, It is a m complete ae 
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title, vevets SO long” as the aiiatifieston annexed to it is not at an 
end, and conten upon the company the exclusive right of possession, 


so that a settlement upon the right of way is not a settlement upon 


_ the public land, and ones no right or claim to the adjoining publie 
land. | 


The supreme. court, in the case of en Pacific Railroad one ae 


pany v. Smith (171 U. 8., 260), rendered a decision which, while not 
involving the character of estate held by the company in its right of 
‘way, is not without some bearing upon the matter here under con- 
7 sideration. Smith claimed title to certain town lots within the right a 
- of. way claimed by the railroad company. The lots were a part of a 
townsite patented to the mayor of Bismarek on July 21, 1879, and 


Smith claimed under a conveyance from the corporate authorities of 


thecity. It appears that in the year 1872 the Lake Superior and Puget 


Sound Land Company. occupied the land and. surveyed it. into town 


| lots, but no plat of the survey was filed in the register’s. office until. 


24 February: 9, 1874, after the railroad company had constructed its road 


through. the land and had gone into possession of its right of way. - 
_ Afterwards, the survey and plat were adopted as the. townsite of the 
- city of Bismarck, and on application patent issued to Jolmn A. McLean | 
“as mayor of. said city for the land so surveyed, in which the right of 
_ way of the railroad company was not mentioned.. It was held, inasmuch 
as the railroad company constructed its road and occupied the land 
before the townsite map was filed, before title was obtained by said 
mayor, and without any protest or interference from the city of Bis-_ 
marck or its grantee Smith, they could not disturb the possession of 
said railroad company in its right of way, extending two hundred feet 
on each side of its road, It is therein said : nn . 


| The finding of ene trial court, that only twenty-five feet i in width has « ever eon L = 
- occupied for railroad purposes, is immaterial. By granting a right of way four. | 


hundred feet in width, Congress must be understood to have conclusively determined 
that a strip of that width was necessary for a public work of such importance, and. 
it was not competent for a court, at the suit of a private party, to adjudge that only 
_ twenty-five feet thereof were occupied for railroad purposes in the face of the grant 
and of the finding that the entire land in dispute was within two hundred feet of 


_ the traek of the railroad.as actually constructed, and that the railroad company _ 


was in actual possession thereof by its tenants. The precise character of the busi- 
ness carried on by such tenants is not disclosed to us, but we are permitted to pre-. 
sume that it is consisteut with the public duties and ee of une railroad 
company, 


It being determined that the townsite claimants acquired no rights 
by virtue of any settlement upon or occupation of the right of way, it 
becomes necessary to consider the alternative proposition submitted 
by them, to the effect that, if it be held that the fee to the right of way 


is in the railroad company, the survey which was made over it, as though 


it was a mere easement, is void, and a new survey. should be made aud 
closed upon the lines of said’ right of atl : ap a 
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- Section 9395 of the Revised: Statutes lays down the general plan on | = 


which the ‘surveys are to be conducted, and i is as. follows: 


The public lands’ shall te. divided by north. and south lines run accor Sine fs: as | | 
true meridian, and ‘by others crossing them at right angles, so as to form towuships — 
of six miles square, unless where the. line of an Indian: reservation, or of tracts of 


land heretofore surveyed or patented, or the course of. navigable rivers,may render. 


' . this impracticable; and in that case this rule must be departed from no sunler than . | 


‘guch particular circumstances require, 


—Itis apparent that ‘the rules prescribed to be observed in war ; 


surveys are directory and intended to apply to bodies of. unsurveyed _—_ 


- publie land, which are to be subdivided according to such rules, and - 


2 disposed of according to survey. 


_ Here, after the railroad Was Sonetnigted fnroaehi ane public =, 
| lana, a public survey was made, in which the lines of the survey were 


| ‘extended across the railroad right of way as in cases of a mere ease- | 
_ Inent, The survey has been approved and many tracts of the public My 

~~ lands adjoining the right of way have been disposed | of in accordance © 

with such survey, and the question is,: shall it be now set. aside. and. Meo 


-resurvey made, simply that the survey may be made to close upon the 
_ lines of the land granted to. the railroad | company for right of way pur- - 


poses, when it does not appear that the interests. either of the railroad — 


company or of the United States. render such. course necessary. The “34 a 


survey did not and could not affect the title or right of the railroad — 


- company. The purpose of a survey is to so subdivide the public lands 


that they may be readily identified. But here that. object i is not defeated _ | 


by the inclusion of this right of way in the lands surveyed. Their iden- 


- tification is not interfered with. The existence, location and. extent, of 


the right of way across the several subdivisions are all well known so _ 
that there is no difficulty in identifying the portion of each subdivision | 


which remains subject. to. settlement and disposition as public. land. 


The disturbance of une survey at this late day i 18 not Justified pen any 
ground suggested. | 

Both parties claim to have soca rights to the land i in dispute by 7 
virtue of settlement upon it prior to survey. | 


The act of June 2, 1862 (12 Stat., 413), appears to be ne first. gen 
eral statute which recognized the. right to make ‘settlement on the 
public lands before survey, with a view to acquiring title after survey, — 

but it was limited to preemption claimants. This right.was extended _ 


to settlers under the homestead laws by the act of May 14, 1880 (21 _ 
 Stat., 140), The townsite acts of July 1, 1864 (13 Stat., 343), and 
March 2, 1867 (14 Stat., d41), also give recognition to townsite settle- 
ments mace on the public lands: prior to the survey thereof. 

‘Tt isthe established rule that, in the absence of a ‘statute making 7 
| soeeial provision to the ponte, public lands can be disposed of only - 


according to the legal subdivisions of the public survey, | and aSlogic- > 
any. pesmng from this it is equally established that the pees obtained a 
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by serionean under the iomestodd law upon a given legal subdivision 

extends to the whole of that subdivision. ; 

Questions. as to priority of right, or adjustment of rights,. sequited ~ 

| by settlement prior to survey, can only arise where the settlement is 
, made prior to the survey in the field. Lord v. Perrin, 8 L. D., 536, 


In the case at bar, at the time of the survey in the field, White was 
the only settler on this subdivision except Whitcomb, the other parties — 


at that time being located on the right of way, and as to them White’s - | 


| right, as. a prior settler, attached to the entire tract from such time. | 


_ Any right Whitcomb may have had as a homestead settler by reason 
of his settlement before survey in the field, is lost by his failure to 
assert the same under the homestead law. 

The evidence shows that after the survey in the field White made 
claim ‘to the entire tract and exercised rights of ownership over the 
same. It was necessary for him to adjust his settlement claim to the 
lines of the publie survey, and in so doing to inelude the legal subdi- 
vision on which his improvements were placed. 

It appears that November 18, 1890, White filed in the office of the 
- county recorder of Kootenai county, Idaho, a notice of a “possessory 
right,” to the Jand south of the railroad right of way, and it is urged 
that he is.estopped from now claiming any part of the tract north of 
the railroad right of way, because it was not included in said notice. 
The notice was filed under a territorial act, approved December 10, 
1864, afterwards embodied in sections 4552-4556 of the Revised Stat- 
utes of Idaho of 1887, relating to ““ Possessory Actions for Public . 
Lands,” and providing that: 

Any person .... occupying and settled upon, any of the public lands of the 
United States in this Territory, for the purpose of cultivating or grazing the same, 
may commence and maintain any action for interference with, or injury to, his — 
possession of such land against any person interfering with or injuring the same. 

 Itis further provided therein that the claim ant shall file in the: county : 
recorder’s office an accurate description of his possessory claim. —, | 

White’s notice concluded with the statement: “I make this location 
under the laws of the Territory of Idaho, pursuant to an act entitled 
an act prescribing the mode of maintaining and defending possessory 
action on the Publie Lands i in the Territory of Idaho, approved Decem- 
ber 10, 1864.” The purpose of the notice, as will be seen, was not to 


eo define any claim White might assert under the federal laws, but to 


enable him to protect, under the local laws, any invasion of his posses- 
sory claim. Aside, however, from the special purpose which the notice 
was intended to subserve, it cannot be held that a notice of a posses- 
sory claim, given prior to survey in the field, will estop the settler from 
afterwards making his entry conform to the legal subdivisions in such 
manner as to include the land actually settled upon by him, as. een 
settlers whose rights were acquired after such survey. : 
This being rue, the ae of White is ‘Superior to that of the town- 
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: site, claimants, and Melder’s contest is “dismissed and White's entry 


held intact. | ee eee 
The dennrnontal decision ‘dnd review is ney vacated, ‘and your. ems 
office decision of. Febuary 6, 1897, reversed, and the case. will be dis: ee 


—_ posed of in accordance with ‘the views s herein expressed. 


ELirorr vs ‘SEARS. 


Motion for review of departmental decision of Febrnary 25, 1809, 28 7 a 


2 L, Ps 143, ace by mocrotary Hitchcock, t, May 1899, . 


_REPAYMEN T-ENTRY CANCELED IN PART. 


“WILLIAM H. IRVINE. 


; ‘Where an.entry has Bese erroneously allowed in part, or has ean sheets in 1 part 7 
. « for conflict, the entryman may relinquish the entry in its entirety, or retain and 
= perfect his.entry as to that part left intact. Buta relinquishment of a specific 


7 part, in such case, is: equivalent to a declaration of an inténtion by. the entry-_ : | 
_ man to avail bimself of the benefit of his entry as to the remainder, and if such . » 


. part is subsequently canceled for non- pomplianee’s with lay, hei is not sce to . 
_ repayment therefor. ae ; : 


nes. The right to repayment does not. exist where the entry is pr pede allowed. upon the 


— _ proofs presented by. the entryman, but is afterwards canceled because it has 
been otherwise ascertained that the land. is not of the character represen vec 1 in 
the proofs. et 3 . 3 


Seoretary Hitchcock | to the “Commissioner o the General Land Office, . 
ae Vv. D.) a Ae. May 22. 1899. ar ae (EB. FB.) 


“With your letter of January 28 , 1899, you ‘pesnbmit for consideration : 


ae by the Department, the application of William H. Irvine for repayment es, 


| o of Buchs money paid by him on desert. land entry No. 2818, of the _ 
 §$W.4SE. 4, Sec. 5, and W.4 NE. 4, See. 8, 1.7 S., RB. 3 E, Salt Lake © 


; City, ‘Utah, SEs: one hundred and twenty acres, Said applica- 


a tion i is ERROR Y upon : the letter of the. Auditor for the Interior 
7 Department of October 7 , 1898, requesting that the allowance of $30.00 


£ repayment on this claim be reconsidered as, in his opinion, only $5.00 
ean be lawfully or properly repaid thereon: You recommend that the : 
claim be allowed for the full amount of $30.00. a 2 a 
It appears that Irvine made desert land ae of the tind ‘above | 


a described, in 1889, and on January 8, 1891, a mineral application was. 


filed i in the local office for sixty acres of land, twenty acres of which < 


were included in the entry of Irvine. On June 10, 1891, the local off- 
cers were instructed by our office that it was error to have received 
Said. mineral application while the land was covered. by the desert land | 
entry, but in view of the allegation i in the mineral application astothe ~~ | 
mineral character of. the land, they were advised that a hearing nue nt ge 
| "be ordered pape the request, of either r party, 7 | 
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aon July 10, ther eafter, Irvine filed in the local office ab relinquishment ; 


a. Of said twenty acres, of which the following is a copy: 


2 Ve L, “William H, Irvine, being first ‘adly sworn depose nea say that I am the ‘iden- 7 


tical: person who on July 29th, 1889, made desert entry No. 2818, on the SW. £ of SE, i, 
Sec, 5, and W. 4 of NE. 4, Sec. 8, ‘Tp. 7 S., R.3.E., 8. L, M. Utah, and I hereby relin- 
quish to the United States all my ri ight, title, ipiet est and claim in and to the 8. $ uf 


SW. fof NE, 4 of ave Sec. 8, the same. ‘being a » portion of the land embraced i in my. Y Boy 


said ont: 


That this relinquishment i is made on account of the conflict with fie ‘Slate. Placer aa 
No. W’ mining application No. 1959 filed by Frederick W. C. Hathenbruck et al., on: we 
January 8th, 1891. -That the said twenty acres of land hereby relinquished. bavite oe 


been found. to contain. deposits of slate since my said entry was made, ee the. 
_ 8ame thereby more valuable for miner al than for agricultural purposes. - | 
: 3 (Signed) _ WiLtaM H. Irving. 


‘Upon: ine flin 2 on aid. celinamuahment the entry was canceled aus a = 


said twenty acres and the mineral application was allowed, upon which — - 


- patent was issued to the mineral claimant November 2,1892. Theentry. | 
as to the remaining one hundred acres was left intact. On January 25, — 

~ 1804, said desert land entry No, 2818, was canceled by your office 
“peciae the entryman failed to submit proof of reclamation. 

May 11, 1898, Irvine made application for repayment of purchase 


. money paid by him on said entry, amounting: to $30.00, which was) 
_ approved by this Department. September 7, 1898, without passing = 
through the law division, and was roruined. by the Auditor forthe 


Interior Department with his letter of October 7, 1898, requesting a 
reconsideration of the action of this Department, | 
Upon a reconsideration of this application the Department concurs in. 
_ the views of the Auditor for the Interior Department that the desert. — 
land claim of Irvine for one hundred. acres, remaining intact after the — 


relinquishment of the twenty acres, was not erroneously allowed and — | 


could have been confirmed but for the default of the eutryman. 
. Where an entry has been erroneously allowed in part or has been 
canceled in part for conflict, the entryman may relinquish all of it.or 


may retain and perfect his entey as to that part of it left intact. But —- 


a relinquishment of a specific part is equivalent to a declaration of an 
_ intention. by the entryman to avail himself of the benefit of his entry 

as to the balance left intact. In this case the entry remained of record « 

_ for Irvine’s benefit, as to the one hundred acres, and was not subject to. 


cancellation until he made default. His action in relinquishing the 


| specific twenty acres was a sufficient ‘ “expression of acquiescence in the 2 
-retention or acceptance of the uncanceled portion of the eutry.” - ig 
- These views are not in conflict but’ in harmony with the seciaion of 
the Department in the cases of Hiram H. Stone io L. D, eta and | 
. Arthur L. Thomas (13 L. D., 359). 

Upon a further consideration of this apaiecion the Department is 


satisfied that the approval of this claim for any amount was wnauthor- 


ized by law. When Irvine made his application to enter the one - 
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| : ker and twenty acres” “eimbraced.. in ‘his original ‘entry; he: also. oar. 
presented in support. thereof the usual preliminary proof showing the 


i: _ land. to be non-mineral and of the character subject to entry under the 


desert land law. Upon the proof so submitted the local officers rightly. oe 


allowed the entry. The making and submittin g of this proof was the - 


act of the entryman; the examination of the. proof and records andthe: 
‘allowance of the entry were the acts. of the local officers, In this | 
= instance the mistake was in the proof: presented by the entryman and 
not in any act of the local officers, The entry was not erroneously 


7 - allowed. The right to repayment does ot exist where the entry is 3 
_ _ properly allowed upon the proofs presented by the entryman but is 


__ thereafter canceled because it. bas. been otherwise ascer tained that. the | 


._ land is not of the character represented i in the proofs. Christopher WwW. 


- -MeKelvey (24 L. .D., 536); George A. Stone (25 L.D., 111); Edward 


H. Sanford (26 L. D., 3); Bernhard Neuhaus ca L. D. 673); Adolph ee, 


Nelson (27 lL. D., 448). 


It was not the subsequent duplication. ‘for a mining ‘tai whisk: ee 
| enforced the cancellation. of Irvine’s entry as to the twenty acres, but — 
the admitted mineral character of the land. Had the twenty acres 
been non-mineral in character, as represented | ‘by Irvine in procuring. 
his desert land entry, it could not have been lawfully included in ae os 


ie mining claim, but being mineral land it could not have remained sub- i : 


<7 | Jeet to his entry even if it liad not been included in a mining claim. 


The action of the Department. of September 7, 1898, allowing repay-— 


ment for $30.00, amount claimed, is recalled and vacated ’ and said ; 


-. ¢laim will be rejected for the entire amount. You will furnish the =~ 


. Auditor for the Interior r Department with a copy of this decision. | 


Cummins | ve | CRABTREE, 


“Motion for 1 review of departmental decision of December 24, 1898, < _ 7 


; eg i L. D., 7, denied pal aes Hitchcock, eo aD 1899. 


‘ 


fe - _OLOE AND MISSOURIA LANDS—ADJ USTMENT oF SALES. 


‘OPINION. 


- The authority conferred: upon the ieee of ny Interior bei the act of March 3, = 


- - , 1898, to revise and adjust, on principles of equity, and with the consent of the — 


’ Indians, the sales of Otoe and Missouria lands made under the act of March 3, | 


1881, is not exhausted by an pibenipred: revision and adjustment of said sales - 
. that has failed of consummation. , | 


AG Assistant Attora NE? ey Gener al Van Devine to the re 2c" retare y of ihe Intérior,-. 2 
7 May 22, 1899. oe (WwW. O.P.) 


a With his letter of April 15, 1899, J. A, Van Orsdel, as -atiomey for ; : 
oe purchasers ef Otoe. and: Missouria lands in Nebraska, submitted ee 
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-. proposition for the revision 1 and adjustment of the sales of said. lands, 


This was referred to the Commissioner of Indian Affairs for considera- 
tion and recommendation, who submitted his report April a4, 1899, 
The matter has now been referred to me . 
_ for opinion as to whether or not the Secretary: of the Interior still has authority to 
-Tevise and adjust the sales in question under the act. of Congress approved March 3, . 
1893 (27 Stat., 568), an attempt at such revision and adjustment having been ede 
in 1896 and 1897, and failed of consummation; or whether, because of such a ae 
and failure, the act referred to is now funetus officio. 

The lands in question were sold in 1883, under the provisions. of the 
act of March 3, 1881 (21 Stat., 380), “Extensions of time for the 
deferred payments were made by the acts of March 3, 1885 (23 Stat... 
371), and August 2, .1886 (24 Stat., 214), Many purchasers having 
failed to complete their payments and.complaint having been made of — 
gross irregularities connected with the sales by reason of which it was 
asserted that the price at which the lands sold was in many instances 
far in excess of their real value, Congress, by act of March 3, 1893" 
(27 Stat., 568), “authorized and directed” the Secretary of the Interior 
‘‘to revise and adjust, on principles of equity,” the sales of said lands, 
‘and in his discretion, the consent of the Indians having been first — 
obtained,” to allow to ‘llrchagérs. of said lands rebates of the amounts 
respectively paid or agreed to be paid by them. The matter was sub- 
mitted to the Indians in January, 1895, and they refused to consent to 
any settlement involving any rebate whatever. July 18, 1895, Secre- 
tary Smith issued an order in which, after reference to this refusal of 
the Indians, 1 it was said (21 L. D. Bb): 


It is evident; therefore, that the relief intended to be granted the purchasers of — 
‘said lands by’the act of March, 1898, can not be effected, and that nothing remains 
for the Peper! to do but to enforce the terms of said preebaces: 


Owing to the be Pagal of the Indians to consent to the relief ‘noulied to be extended 


_~ to the purchasers of said lands by the act of March 3, 1893, supra, which makes the 


relief provisions of said act nugatory, it appears to be the duty of this Department 
to earry out the former legislation relative to said lands, action under which has 
~been suspended owing to the pendency of said ree and b proceedings there- 
under after the passage of the law. 

- You will therefore direct the district land officers to call upon the Sardine in default 
in payment of either principal or interest for said lands to. pay the same within ninety 
days from receipt of notice, and to advise them that in the event of their failure to 
clo so, their respective entries will be canceled. * e 


: Afterwards action under this order was aepended: ana in April; 

1896, a plan of adjustment was submitted to the Indians and by them 
rejected. Subsequently the Indians proposed a settlement on the 
basis of the rébate of ten years’ interest to those purchasers who - 


would. make payment of the amounts due from them within ninety — 


days after notice, Secretary Smith adopted this plan, and on J uly 20, 
1896, issued an order directing that notice be given purchasers of tiese 
lands ia were in aces that all who would within ninety eayen make 
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acticin would be allowed: a uate of ten years? interest: on tie 


amounts due and unpaid, and that on failure to make payment hep _ 


the time specified their entries would be canceled (23 L. D., 148). | 


- December, 1896, the Secretary of the Interior asked the prea oe 


Attorney Gencral for an opinion upon the ae and encers of. this 
; order, the i inquiry being aS, follows: . 7 : 


| Ast. “Was the order of this Department. of J aly 20, last r) L, Dey 148), 5 in nccord- ' 
- ance with the provisions of said act?  _ : 


| 2nd. If" said order of July 20, last, was. not in eeswaaaes atl the provisions of 7 
said act, has the Secretary of the Interior, in the exercise of his supervisory power, ~ 
. authority to issue said order independent. of the terms of said act?) 


8rd. If prior to the issuance of said order of July 20, last, there had been an effor te, 


made to obtain the consent of the Indians to a rebate as provided ‘by the terms of 


- said act, and the Indians had refused. to consent to any rebate whatever, thenandin = 
that event, would the Secretary. of the Interior, having made an. effort. to proceed er 


‘ae under said act, have the ves and authority, under his FSGS yASOTY. hha to issue : 

the order of July 20, last? : 2 | : 

| | In the opinion sapinitted niece 20, 1896, in response to this . 

| request, each of the questions presented was answered 1 in the negative. | 

This opinion, while never formally approved by the Secretary of the 
Interior, w was evidently accepted. and concurred in by him because no 


- action was thereafter taken to carry into execution the order of J ‘uly - 
— 20, 1896.. Some of the purchasers who were in arrears: responded WO 
the notice given under this order and paid the amount due, less ‘the — 


“i rebate of ten years’ interest, but whether this was before or after the 


opinion of the Assistant Attorney General Is not disclosed by. the papers oo. 


submitted. 

The Comminaonee of Indian Affairs | in on report of April: 27, 1899, 
“upon the proposition under consideration, eXpresses thé opinion that “2 
proceedings under the act of 1893: having been formally instituted, and — 
having failed, the matter is ee a, and can not now ‘be, revived | 
under that-act. 7 3 | 


. No reason is ; given ‘by fhe! Cormmissioner of Tidian Affairs for ie _ eS 
a opinion s so expressed, no authority is cited in SePROE thereof, and no a 
. provisions in the statute gives color to it. - 


The act. “authorized and directed” the Secretary of the Tatsrioes «“ to 


: revise and adjust on principles of. equity” the sales of these ene 5 


and in his. discretion, the consent of the Indians having ‘first been obtained, 


to allow to the purchasers of said lands at said. public sales, their heirs. Ana revel ie 


representatives, rebates of ps amounts, respectively, paid, or agreed to be Soa by 


said purchasers. — 


_ That which svould ahaa the authority thus given 1 to. the Secretary e 


‘i of the Interior and make it functus officio would be a revision and 


adjustment. of the. sales made ou principles of equity and with the | | 


| consent of the. Indians" pursuant to the provisions of said act. No 
attempt or succession of. attempts at such a revision and adjustment, " 
no matter to what extent a osecuted, if not consummated i in the man- _ 
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ner eaoan a would exhaust his authority thereunder, or preclude fur- 
ther efforts to execute the direction given in the act. : 

I am therefore of opinion that the Secretary of the Interior still has” 
authority to revise and adjust the sales in question under the Bet : 
named. | : | 

~ Although not ce the reference i in response to which chia opinion 
_ 1s given, I take the liberty of recommending. that in any revision and 

adjustment of these sales protection should be. given, as faras may be — 
possible, to those who accepted and made payment under Secretary 
Smith’s order of J uly 20, 1896, which was “subsequently held ay me 
Assistant Attorney ‘General to be ineffectual. 
Approved, May 22,1899: 
THos RYAN, . 
Acting Secretary. 


————_t 


ALASKAN LANDS—NATIVE OCCUPAN cy —TOWN SITE ENTRY. a 
Krprrm CLEOGEUH ET AL, 


os Section 8, act of I May 17, 1884, recognized the right of Pisce aidiaau 0 thie: ‘posses- 
sion of the lands in their actual use and occupancy at the passage of said act, or 


that were then claimed by them, and contemplated that future legislation should _ 


provide the terms under which they. could acquire title to such land. 
If section 11, act of March 3, 1891, providing for townsite entries in Alaska, is: not 
such “future legislation ” as was contemplated in the act of 1884, then the lands 


in such actual use and occupancy of said Indians are not subject to. disposal a 
under the townsite law; and if said section conferred upon the Indians the right — 


to take title under the to wnsite law, no other person could lawfully acquire title 
- to lands in the actual use and occupancy of the Indians, as the townsite entry is 
: made solely for the several use and benefit of the occupants of the land entered. 
The open, notorious, exclusive, and continuous possession from the date of the. ach 
of May 17, 1884, of Jands by Alaskan Indians, is notice to the world of their — 
rights in the premises, and sufficient to o prevent any one from becoming a bone 
- fide purchaser of: said lands. ; | 


| Seoretary y H itchoock to the Onn eener of the General Land Offe, May 


COWVD) 8 1899, BB) 


| With your letter of March 10, 1899, you transmit thé petition of Kittie 
Cleogeuh and nine other Alaska Indians belonging to the Takou tribe, — 
praying that a hearing may be had to enable them to make proof of — 
- their claim and right to certain. lands in the Territory of Alaska, now _ 
-embraced in the exterior boundaries of the townsite of Juneau and — 
‘described in the survey of said townsite as blocks R, S and T. | 

_ The petition is addressed to the townsite trustee of the town of Juneau 
and from it and accompanying papers it appears that entry was made of 
the townsite of Juneau under the 11th section of the act of March 3, 

_ 1891 (26 Stat., 1095), and after the survey and platting of the fo euisite 
into streets, alleys, blocks and lots a patent was issued to the trustee _ 
for the several use and benefit of the eecoyens thereof according to 
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their ty wires In eeonnre with the circular of iste: 


. tions of June 8, 1891 (12 L. D. , 583), the trustee gave notice by publiea- ; | 
- tion that on a day designated, or as soon thereafter as the trustee could 


—. peceive applications he wonld proceed to. set. on the lots, blocks or rear ~~ 


grounds to which each occupant was entitled. | 
On March 21, 1898, John I. Waterbury and T. Jefferson Coolidge, J Ti. 


| d filed their application with the trustee for the blocks in controversy, _ 
— with other blocks in said townsite, submitting with their applications 


an abstract of their claimed title, as shown by the records of the district 
court of Alaska, and, there being no other applicant for said blocks, 
the trustee, on March 21, 1898, executed a deed therefor to the said 
‘Waterbury and Coolidge. - ond grantees, on April Ist thereafter, con- 7 | 


- veyed said blocks to the Pacific Coast Company. 


It is alleged in said petition that. petitioners and their sdiaaetons ae : 
been in the open, notorious and exclusive . possession of said property 7 
from 1881 to the present time; that they have continuously. resided — 


there and have. improved said property by the erection of a comforta- — 


_- ble house or houses on each of said lots, some of the buildings costing | 
from five hundred to three thousand dollars; that no improvements 
have been made on said property, except by petitioners and their 
ancestors; that the beach in front of said lots has been used by peti- 
tioners and their ancestors for lauding their canoes, wood and fuel, and 
for fishing purposes; that their absolute and exclusive possession of 
said iots and beach has never been questioned or interfered with by 
any resident citizen of the district of Alaska or town of J uneau; that 
they have always believed that said lands were not within the Conte 
_ site of Juneau and had no notice whatever to the contrary as no actual 
. survey upon the ground has been made or stakes driven designating 
_ the lots or blocks. They also state that as they were the only occu- 
pants of said land May 17, 1884, when the act for the civil government 
of the district of Alaska was passed, they believed that they were 
fully protected by the Sth section of said act, and it has only recently 
come to their knowledge ‘that said premises are within the exterior 
boundaries of the townsite of Juneau; They ask that they may be - 
| permitted to make the necessary showin g to entitle them to a deed to 
said property, | 7 : | 
Accompanying the said petition is a written but. unsworn statement ; 
subscribed by. fourteen persons, who declare that they are citizens and - 


business men of the town of Juneau and. have resided therein since the Z 
dates” set. opposite. their. respective. names, which range from 1880-to 
~ 1887; that during all of said time the property i in question has been > 


x exclusively and openly occupied by the Indians; that the improve- — 


ments thereon were placed there by the Indians, and that the sub- > 
~-scribers are w illing: to testify to these facts at any time when called 


upon to do so. The petition is also accompanied by. the affidavits of — 
two persons who state that they have been familiar with the property | 
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‘in question § since 1879 and 1880, respectively, and otherwise eabetan: 
tially repeat thé declarations made in the unsworn statement aforesaid. | 
-. The petition and accompanying papers were served upon John R. - 
Winn, who acknowledged service for Waterbury and Coolidge and 
answered said petition on behalf of the Pacific Coast Company, as 
attorney, alleging that said property was purchased by. said Waterbury 
- and Coolidge in conformity with the rules of procedure adopted by the 
townsite trustee who issued his deed for the same to said purchasers, — 
which was recorded, and that thereafter the Pacific Coast Company - 
purchased said property from the said Waterbury and Coolidge with- | 
out. any knowledge or information as to any facts concerning the title 
to said property, except what is ‘set out in the deed and record title 
thereof. The answer does not.admit or deny the facts set forth in said 
petition but claims that the deed issued bj y the townsite trustee is con- 
clusive, and that the trustee - is without power to grant the relief asked 7 
for in said petition. | 
The petition and answer were aenmniba by the nee who held 
that he was without authority in the premises and that petitioners 
must apply to a court of equity for any relief which they may desire. 
Petitioners appealed - to your office from uae action of the beac 


7 alleging, among other errors, that— | 


Said. trustee erred in nighing his deed of said its to saa Jui. Waternaiy and 
-'T, Jeflerson.- Coolidge, Jr., for the reason that. the said Waterbury and Coolidge were 
- not residents of the District of Alaska, and had made no improvements whatever on — 
said lots; for the further reason, that the petitioners were in the open, exclusive, 
and novoriolis possession of said lots, occupying the same at the time said deed was 

made, and the said Waterbury and colds: and their’ said attorneys, hed fall 7 
— notice of that fact. ; . ; 


To. this the Pacific Coast onan filed a reply, in which it is stated: 2 


That the said John I. Waterbury and T. J efferson Coolid ve, jr.; held the.said prop- 
erty in trust for the Pacific Coast Company, a corporation duly organized and exist- 
ing under the laws of the State of New York and: doing business in the District of 
Alaska, and owning and operating upon the said land in controversy, a public wharf; 
that said property had been occupied by said corporation and its grantors for more 
than ten years last past, as a public wharf, used by said corporation and the public 
generally; and.that if any of said property is occupied by Kittie Cleogeuh and other — 
Indians, itis against the will and consent of the owner of said property, and said 
Indians moved upon and have been residing on said property since the Pacific Coast 
Company and its grantors have been in the et of and the owners of the 
same. | | ‘ | . | 


Neither the ‘uuteds deed fa eeibary and Ooolidee nor any con-. 
veyance from them to the Pacific Coast Company is exhibited with the — 
answer.or with any of the other’papers, so that the character of the. 
— original ownership of Waterbury and ae whether as trustees or 

_ otherwise, is not fully disclosed. - | 

The petition and accompanying papers are now - subinitted by your 

office for consideration by t the Department, with a recommendation that 
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| a hearing be ardetea upon said ‘petition to determine ction, a suit 


_. should be brought. by the gover ninent to set. aside the deed from the = a 
. my townsite trustee. . : a 
The claim of petitioners to Y the éracts - in ne. is based: upon ae 


: the. first proviso to the 8th section of the act of oo li, oe cu Stat. -_ 
24), which i is as follows: »% 


- That the Indians or other persons in said aixirtot: Cee not be disturbed in. ae os 
possession of any lands actually i in their use. or occupation or now claimed by them 


but the terms under which such Persone may pequire title. to such lands i is reserved _ 


for future leg islation by. Congress: 


Here ; is a distinet recognition by Coteress of the eit of the Alaska 
Indians to the possession of the lands i in their actual use and occupa- 


tion or that were then claimed. by them. It was evidently contem- . | 


' plated that future legislation should provide the terms under which io 
they could finally acquire title to such lands. | i 
Two views may be presented upon the question whether Congress has 
| adopted the “future legislation” with respect: to one ero’ of title 4 


- to such lands by Indians in Alaska. — 


One view is, that the 11th section of the act of March 3, 1891, pro- | 


- viding that lands in Alaska may ‘be entered for. townsite purposes for ~ _ | 


— the several use and benefit of the occupants of such. townsites, by. 


: trustees, under the provisions of section 2387 of the Revised Statutes, 


as near as may be, confers upon said Indians the right to receive title. 


- from the trustees to the lots. ‘severally claimed and: occupied by them > ae 


within such townsites and therefore partly fulfills the promise of future es 
legislation. In the regulations issued by the Department. for carrying | 
into effect the provisions of this section, it was eppatently SO construed | 
for it was therein directed that . 


the fuastees of the several townsites entered 3 in anid feaiee: shall levy assessments 


ci upon the property either occupied or possessed by any native Alaskan, the same as 


if he.were a white man, and shall apportion and convey the same to him according 


5 — to his respective interests, without Tegan m to the ee of. citizenship. Sec. 26, 7 _ 


Instructious, 12 L. Dy: , 583, 595. 


‘The other view is that section 7 oe the et of: March 3, 1891, merely < 
extends to the Territory of Alaska the provisions of. section 2387 | 
Revised Statutes, and that it was not intended that it ‘should be. 


~ extended to persons who would not. be qualified to take title to town a 


~ Tots under said section as elsewhere applied and administered. 
- But in either view, no title to lands i in the actual use and oceupancy | 
of Indians could be acquired by others under said section 11. If. that 


= section was not such “future legislation” as was contemplated by the 2 
8th section of the act of 1884, then the lands in the actual use and | 
occupancy of Indians would. not be subject. to disposal under the town- 


: site law; and if said section conferred upon the Indians the right to : 


. take title under the townsite law as extended to Alaska, no other per- — _ 
‘son 1 could joy. acquire title to lands i in the actual use and oceu- 
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- pancy of the: Indians, as the townsite entry was made “solely for the . a 


7 “several use aud benefit of the occupants of the land entered. 


If these. petitioners have: been in the open, notorious, exclusive and =” 


‘continuous possession of these lands from the date of the act of May - 
17, 1884, to the present time, as alleged in their petition, such posses- | 
sion was notice to the world of their rights in the premises and was 


sufficient to prevent any one from reeks a bond oe pur chaser of ee 


‘said lands. | 
The papers are herewith eatanned: £6 your office and you will soils , 


- Waterbury, Coolidge and the Pacific Coast Company that they will be 


allowed sixty days within which to make full answer to said petition | 
and. accompanying papers, exhibiting therewith copies of the deeds, 
or evidence of title under which they élaim and you will then return | 
the papers to the. Department with yous farther recommendation for 
m consideration. | | : Pe os _ 


“APPLICATION TO ENTER-APPEAL—SETTLEMENT RIGHT. _ 
OLSON %. WELCH. 


No rights are secured by an anges Gon the. rejection of an application to’ enter 
lands embraced within a railroad indemnity selection, made in accordance with © 
the rulings then in force, where. said application is not accompanied by any 
attack upon the validity of the pending selection. 

The right of one who is residing on a tract of land embraced within a ‘railroad 

' indemnity. selection at. the ‘date of the cancellation thereof, and thereafter 
applies within three months of such cancellation to make oh is SUBBED: to. 
any adverse claim made after said cancellation, 


Secretary Hitcheock to the Commissioner of the Gener al Land: Office, May 
(W. V. D.) es _ 25, 1899. cae es (BF. W. 0.) 


Brik J ohn Olson has appealed from your r office decision of April 22, 
1898, dismissing his contest. and holding that Patrick Welch has the 
prior and superior right to make entry of the W: “of SE..4, lots 3 and 
4, Sec. 1, T. 128 N., R. 47 W., Saint Cloud, Minnesota, land district. 
This tract is within the indemnity limits of the grant for the St. 
Paul, Minneapolis and. Manitoba Railway Company, along its main’ — 
line, aid was included in a list of selections filed by said company on > 
August 11, 1890. Losses along the St. Vincent Extension of said road _ 
were ane the bases ofthe selection under consideration and were © 
sufficient bases under the decisions of this Department, in force at the — 
time of the selection, holding that the main line and St. Vincent Exten- | 
-. sion should be adjusted as an entirety. : ae: 
By your office decision of July 18, 1896, the Raisation of the tract in 
-., question, together with other selections having a like status, was held 


for cancellation, it being held that the bases therefor were insufficient— 


theruling of the Department having in the meantime changed, holding — 
that the grants for the two lines should be adjusted separately—and as | 
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no mapean Was. filed from said decision, 1 nor “other and: sufficient bases | | 


furnished, the selection, was, s canceled: by your office Jetter of October | 
23, 1896, ae 
: ‘On January 6, 1896, Patrick Welch tendered: at the ipod office his 


a homestead. application embracing the tract under consideration, which a. © 4 


was rejected by the local officers on the same day for conflict with -the : 
: indemnity selection of record, and Welch appealed to your office. — 


- Said appeal does not appear to have been considered by your office 
until after the cancellation of. the company’s selection when, by your — 


office letter of November 21,1896, the application by Welch wasreturned | 
to the local officers with jaistrachone to allow Welch to perfect entry 
- of the land. Prior to the allowance of entry by Weich, to wit, Decem- 


- ber 9, 1896, Olson tendered his homestead application for the same land 


uileeiae prior settlement and upon: said alee ation, aeanns was duly , 


ordered: and held. 
From the testimony adduced at the aie it appears. that acane 
the years 1894, 1895 and 1896, Olson rented and farmed a tract adjoin- 
ing that aden consideration, upon which he lived. In 1894 he broke 
and cultivated about five acres.of the tract under consideration, which 
breaking was increased during the following year to ten or fifteen acres. 
He did not take up a residence on the Jand in question until Septem- 
ber, 1896, since which time. he has resided continuously upon the land 
and has improvements to the value of about $500. He swears that 
during the early part of January, 1896, he, together with his wife, 
slept in a barn upon the land in question a night or two, and that 
thereafter and during the month of January, 1896, he tendered his 
application to enter this land, What action was taken upon said appli- 
cation does not appear from the record now before the Department. 
He alleges that his application under consideration is the third pre- 
sented by himself to enter the land in dispute. | 

Welch does not appear to have ever resided upon the land in dispute, 
his claim thereto resting alone upon his application presented on.Janu- 
ary 6,1896. Said application-was presented as an ordinary one to enter 
_ public lands and was not accompanied by any attack upon the claim 
of the company; nor did he ask to have his application. held subject to 
_ the claim of the company. In his appeal from its rejection he urged. | 
_ that it should have been allowed and not that it should have been 
received and held subject to the company’s claim. It has been uni- | 

formly ruled by this Department that no right is gained by appeal 
_ from the rejection of an. application unless the application was improp- 
erly rejected. Gallup v. Welch (25 L. D., 3); Northern Pacific R..R. 


Go. v. Wolfe (28 L. D., 298) ‘Falje v. Moe (28 L. D., 871). Under the — a 
circumstances of this case it must be held that Welch gained nothing. 
by reason of his application so tendered and bale, before the can- 


— cellation of the railroad selection. Le 
tt is therefore unnecessary to - determine whether Olson gained any : 


‘DECISIONS RELATING TO THE PUBLIC ‘LANDS. 433 


right - his alleged settlement satedstine the tender of the application 
by Welch. It is clearly shown that at the time of the cancellation of 
the railroad selection Olson, together with his family, was residing upon | 
the land in question, and as he presented his application to make entry 
of the land within three months after the cancellation of the Selection, ” 
he is duly protected: in his rights under his settlement and residence 


upon the land, as against any claim made to the land subsequently to ; “ 


‘such cancellation. | 
- Your office decision is therefore rever sed and Olson wil be permitted - 
to 0 complete entry of the land as as tor. | | 





cawsow BY AL.. Vv. Kine. 


‘Motion fi review of departmental accion of. February 2 28, 1899, 28 
| L. as 151, denied by ae tie Ry an, M ay 29; 1899. es 


"LAWSON BY AL. “v, REYNOLDS, 


| - Motion, for. review of departmental ‘decision of February 28, 1899, 28 - 
L. Ds 155, denied oe eune Secretary Ryan, May 29, 1899, - 


-ACCOUNTS—ALASKAN SURVEY—DEPOsiT. | 
| CLINTON GURNEE, JR. 


The fund avalatle for. os compensation of a depute surveyor for sur veying a sigue | 


to Alaskan land under the act of March 3, 1891, is not necessarily limited to the | os 


‘deposit made under the estimate faeniahed by the surveyor general, and prior to. 
the instructions to the deputy or the commencement of the survey. : . 
_ Funds deposited after the instructions to the deputy surveyor should not be ap plied | 


in the settlement of his account without due notice to the applicant for-survey, ' ; 


and opportunity for him to present any objections he nay have to the elowanes: : 
of the account, or any a thereof. - | 3 


Acting g Secretary Ryan to the Cominissi toner of the General a nd Office, Ma “Wy 7 


AWD) 8, TBD, (E.B., Je) - 


Clinton Gurnee, Jr., a United States deputy- surveyor for Alaska, has 
appealed trom the decision of your office of May 22, 1897, in the mat-— 
ter of his account for $179.90, claimed by him as compensation for the | 
execution. of survey No. 52 of a tract of land in Alaska, applied for by — 
James Tyson, as a salting and fishing station, under sections 12 to 14 
of the act of March 3, 1891 (26 Stat., 1095, 1100). The account as 
adjusted by your office was. approved for $100.00 onty, it being held in 
the decision appealed from that that sum, being the amount estimated 
by the ex-officio surveyor-geueral of Alaska for field mo in this case, 

(12781—VoL 28——28 | yg 
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is. fhe: limit of eoiapeneation allowable’ ihenei to Gumiee’ aadee” the | | <2 ; 
law. and the instructions applicable thereto. Mr. Gurnee contends that = 


~ he made the survey in accordance with instructions. received from the 
surveyor-general and as directed by the applicant, and is therefore 
entitled to the full amount claimed, and that his account should. be 
approved for the full sum claimed. 

The survey was made June 7 and 8, 1894, and sribeweas a tract of 
land containing 141.16 acres situated on the left bank of the Ugashek 
_ river, Sitka, Alaska, land district. The survey was approved by the 
United States marshal, ex-officio surveyor-general of Alaska, February . 


. 12, 1895, but was suspended. by your: office decision of May 14, 1895, — 


for the reason as therein stated that ‘more land is claimed than is 
: occupied in the business, and because une tract is not, as near as EPG 
ticable, in square form.” 


_. Inthe decision your office Giada taal that. the survey. ‘ie apeuded: SO. yo 7 
as to reduce the area claimed to about ten acres, which would embrace 


alll the land occupied by the applicant. | This decision was affirmed by 

the Department, on appeal, October 3, 1896, and thereunder the survey — | 
still remains suspended, the requirements of your office not having been ia 
complied with, nor attempted to be complied 9 with, SO far as. pa Pi 


7 . from. the papers. before the Department. oe 
It appears that the cost of the survey in the field was estimated by 88 act 


= : the ex-officio surveyor general at $100.00, and the cost. for office work a 2 - 
and stationery at $35.00; that the sum of these amounts was deposited 


in the United States sub: -treasury. at. San. Francisco, California, by. 
James Tyson, the applicant, and that Gurnee was employed tomakethe = 


oe survey pursuant to section 13 of the act of 1891, supra, and paragr aphs 


= — 2,3 and 13 of regulations under the act,. approved June 3, 1891 (12 — - ast 
ae Se D. , 583-587). ‘November 7 , 1894, without having obtained any addi- 


ae tional or corrected estimate from: the surveyor-general, Tyson deposited 7 


the additional sum of $252.90 in the said sub- -treasury, onaccountof the — . 


; sur vey. By reason of the lack of an official estimate for this second - of 


deposit: your office does not regard it as available for compensation of . 
the deputy-surveyor, but holds that the only sum: available therefor 7 
is the $100.00 deposited in pursuance of a regularly obtained estimate, 
upon the basis of which the deputy: ee As undertook to make the 
survey. | : 

The deputy- surveyor, on the other hand, urges that his eimen sation 
was fixed at $10.00 per. day and necessary expenses, by the instructions 
under which he made the survey, and that his account is only for the 
time actually consumed and for his necessary expeuses in the matter 


of the survey, pursuant to instr uctious, that he is not responsible for — 
a the failure of the applicant to secure an additional or corrected esti- 
mate before making the second deposit, and that as the second deposit 7 


was j in effect subsequently approved by the surveyor general, and as he © : 


oe un) eee the service required of a the peey, covered by P . : 


| te os 
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| spotti iionaits should be held to be an available fund out of which he : 
may be paid. 7 | 
Upon. careful consideration the orn is ‘convinced. that the | 


_ objection stated in your office decision is not sufficient to justify you in — | 


- limiting your approval of the account to the sum of $100.00 only, of the 
~ amount claimed. While it-is tr ue, as above. stated, that the instruc- ; 
tions issued May 4, 1896, to Mr. Gurnee, advised: lim that. his compen- 


; sation would be $10, 00. per day. and necessary expenses, it is also true, ac 
_. as stated in the decision of your office, that the same instructions lim- 


2 ited the sum total of compensation to “the amount deposited. in the _ 
United States depository for the survey of the site. » But it does. not . 


_ necessarily follow from this limitation that only funds deposited previ-| ; oh 7 


ous to the date of the instructions to the deputy- surveyor or to the com- : : - 
mencement of the survey could be drawn, oy to coy the legitimate - 


_ and proper expenses thereof. 


‘In this case it appears that the. second senegal with daite. and sub- a mae 
. treasury number, is: entered in the consolidated account. duly verified — 


and submitted July. 16, 1895, by the deputy- surveyor, and that such — 


- account is. certified to. as correct by the surveyor- -general. March 19, 
1896, after personal examination, : and payment thereof is recommended 


eee by him. This amounts to an approval, of the deposit although given — aH 


subsequent to the making of the same.. Under these circumstances it. : Bete 
~ is believed that the irregularity consisting. in the lack of a preys ee 


_ estimate as authority for such deposit, should be waived. 


The said consolidated account, which embraces thirteen ‘Gina ee 


epic accounts. for surveys made in Alaska by Gurnee during the summer of 


& 1894, while Statin g the several items of. expense incurred and the total eee, 
number of days. spent in making the fourteen surveys, does. not appor- = 


tion the per diem and expense items to the several survey s;norisan 


apportionment made therein to any one of the surveys. Ina separate. ieee 


. account undated, unverified and without certification or recommenda- 


tion. by the surv ‘eyor- -general, ‘Mr. Gurnee states the. total compensation 7 Ue ee 


- due him in the matter. of survey No. 52 to be $179.90, but no. basis for 


the: apportionment is stated in the account itself, or "elsewhere i in ae ; pa 


papers in the case. ae 7 : 
You will, therefore, call upon Mr. cae to Tends a new account in. : 


| the matter of survey No. 52, properly verified, and certified with rec- ae 
—ommendation by the surveyor-general, wherein the compensation he«,.2° 


- : claims is apportioned to the survey from the total compensation claimed : 4 - Pay | 
in said fourteen surveys, and the reasons for the apportionment are 


fully” and. clearly stated. You will also require Mr. Gurnee to imake ae 


personal service of a copy. of such new account and of this decision. pees 


| upon the applicant, the said James Tyson, with notice to him in writ- 
in g, that he will be allowed sixty days. after. such service, if made else- 

- where-than in Alaska, and one hundred. and twenty days if made in. og? 
: ‘Alaska, within: which. to es to the General Land Office at. Wash- os 
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ington, D. ‘Oy: any. ‘objections he may Te. to fie ailowaace of such 
account, or any part thereof. — “When the— new account has been ren-- 


dered you will, in due time, consider the same, together with any objec- = 


tion thereto that may have been filed as above, and take such action. | 
_ thereon, in harmony with the views her ein expressed, BS the case may | 


"seem to require. The applicant Tyson may of course, by a statement = 


in writing, assent to the allowance of the whole of said account, or to. 


any stated portion thereof, and may waive the time given 1 for present. | 
ing objections. | 3 | | 
The decision of your office is modified accordingly. 


ee 


mae MINING CLAIM—AMEN DED ENTRY—RELIN QUISHMEN de 


- Vicror Ne: 3 LovE Cram. 


= An applicant for mineral patent, who has pecladed. ground ciabeuted within a . prior : 


~ , application of his own for another claim, may amend his application and entry 


so as to include ground covered by the senior application, on the relinquishment 
of his claim thereto; but he will be required in such case to make new  publica- 
tion and. posting, ai otherwise comply with the law and regulations. 


Acting Secretary Ryan to the Commissioner of the General Land Ofice, 
(W. V. Dz.) | | May 29, L099, . (C. W. P.) 


This is an soba by Charles A, Keith from the decision of your office, 
dated February 15, 1898, in the case of the Victor No. 3, lode claim, 
mineral entry No..1087, Pueblo land district, Colorado. 

December 3, 1895, Ghavies A. Keith made application for patent for 
the Victor No. 3 lode, and entry. thereof was made by said Keith 
December 28,1896. 7 

The survey of the claim, as shown by the Bieval survey, discloses | 
many conflicts with other claims, and after deducting proper exclusions 
there remained an area of only .089 of an acre, for which entry was 
allowed. Said application and entry excluded the area in conflict with 
the Panther lode, mineral application N 0, 1246, led October 19; 1895, 
by Keith. | 
~~ December 7, 1897, Mr. Keith applied to amend the Victor. No 3 : 


“application and entry so as to include certain portions of the Panther _ 


lode covered by arelinquishment. by Mr. Keith as owner of the Panther + 


Sg lode filed with said application, and it appears that the ouly reserva- | 
tion contained in said solnaaeninony? is an isolated tract which covers S — 


-_ the Panther’s discovery shaft. 
Your office said: 


In applicant's application in pablication. on he: Panties the ground: in: x conflict : 
. with the Victor No. 8 lode is included therein, and in the application and publica-— 


: tion on. the Victor No. 8 lode all the ground in conflict with the Panther lode is -- 


‘ excluded therefrom. The applications for patent for both of the said s08 elaims i ket 


' were made by the said Charles A. Keith. . 
In view of the foregoing and the fact that entry for the Victor No. 3 lode was =a 
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aeputarly alowed ana the conflict with the Panther lode expressly excepted and" 


. exeluded therefrom, thé -relinquishment is accordingly hereby rejected and the 
application to amend the record denied, and M. _E, 1087 approved for patenting. 


The Department sees no good reason why the relinquishment filed 
by Mr. Keith as owner of the Panther lode. claim may not be accepted, 
or why, under the circumstances of this case, he may not be allowed 


to amend his application for the Victor No. 3 lode claim, and also his - 


entry for that claim upon proper proceedings therefor, so as to include 
in the latter the ground thus relinquished by him. His reliuquish- 
meut, however, when accepted will run to the United States and not 
to himself as owner of the Victor No. 3 lode claim (Shields eé ai. v. 
Simington, 27 L. D., 369), and in order to secure the amendment of his 
entry for the latter claim so as to include the land relinquished to the 


United States, he will be required to make new publication and posting a 


‘thereof and otherwise comply with the law and mining regulations 
(Woods ®, Holden et al, 26 L. D., 198; Same, on review, 28 Lh nie 22). 
Your office decision is modified. accordingly. | 


——————<< 


- RicaRD L. PowEL, No. 2 age 


Motion fs review of departmental decision of eer 22, 1399, 28 
iL; an 220, denied by INE Secretary Ry an May 20. 1899. 3 


_ ALASKAN LANDS—FINAL PROOF—CHARACTER OF OCCUPANCY. 
Waite STAR OLGA: FISHING Srarion. 


Under the act of May 14, 1898, ieatimone on. final proof Pes outside of | Alaska, in. 
the case of a purchase of lands in said Territory, may be admitted in evidence. 
The use of land as a fishing. place, and as a home for the fishermen employed by an 
applicant for the right of purchase under section 12, act of March 3,.1891,isnot 
an occupation of said land “for the purpose of trade and manufnetnres,” within | 
the intent and meaning of said section. uv 2 % - 


_ Secretary Hitchcock to the Commésstoner of the General Land ‘Office, May 
(CW. Y~.D.). : SL, 1899. g 8g (Ce Wie.) 


The White Star Olga Fishing Station has appealed from the decision | 
of your office, dated October 22, 1897, rejectitig the final proof offered 
_ by said company upon its application to purchase the land embraced 

in Alaska survey No. 46 and. holding for cancellation the cash | 

made thereon. 
_ Said proof was rejected partly upon. the ground that the proof was 
taken outside of the territory of Alaska, but principally because the _ 
land included in the survey does not appear-to be used’ and occupied 
for either of the purposes named in section 12 of the act of March 3, 1891 
(26 Stat., 1095, 1100), under the provisions of which the White Star Olga 
Fishing Station seeks to ptirchase and enter the land in question. | 
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a Since the decision of your office, Con ores has passed ie a of May. 
14, 1898 (30 Stat., 409, 413-414), which provides that the testimony on 


a final proof taken outside of Alaska, in the case. of ¢ a purehase of lands ; 
—. in said territory, shall be admitted i in evidence as if taken before. the — 


register and receiver of the proper local land office, and under the 


-_. : author ity of said. act the testimony of the witnesses taken | in San Fran- 
oe cisco ‘should be considered. 


Section 12 of the act of March 3: 1891, supra, ‘provides: 


: That. any citizen of the United States twenty-one years of. age, anid: any association - 
of such citizens, and. any corporation incorporated under the laws of. the United . 
. States, or of any State or Territory of the United States now authorized by law to 


hold lands i in the Territories now or hereafter in possession of and occupying public : oe 


- lands in Alaska for the purpose of trade or manufactur es, nay purcliase not exceed- 


~ ing one hundred and sixty acres, to be taken as. near as practicable ; ina amare form, 
of such land at two dollars: and fifty cents per acre. ; 


This section has been the subject several decisions of. the > Depart. 


- ment yet? 


| In Alfred ‘Packenhen’s< case, 26 Ts ‘ne 239, it was s held that the word 
. “trade,” as employed i in said section, is used. in its. commercial sense, 
and that it was not the purpose of Congress to authorize the pms chare 
of land used for farmin g, or for grazing cattle, or for the domestication © 
and breeding of wild animals. | 
- In the case of John G. Brady, Id., 305, it Was held that Congress 
intended to limit the amount of land which might. be acquired in Alaska | 
by a claimant under said. ‘section to the area actually occupied- for the. 
purpose of trade or man ufacture, 1 when. taken i in the form prescribed by 
the act, and not to. include lands occupied for. the purpose of growing 
fruit, or of raising any agricultural crop, or of grazing thereon horses — 
or cattle, as incident to the business of the purchaser, | : 
Ing. P. Hansen’ S case, Id... 568, it is said : | 


All the ‘iat arial facts disclosed by the record hare been ‘fnlly. sot a herein and it 
does not appear therefrom, as seen, that a trading post or manufacturing plant has” 
. been established upon the land sought to be purchased and entered by appellant, or 
that there is‘upon the land any salting or canning establishment whereat: salmon or- 
other fish are prepared for domestic or export trade... It may be. stated, in short, that. 
~ no business of any kind i is carried on upon the land. 

The only business engaged i in by appellant, accor ding to the eee of the deputy, | 
consists. in catching 9 fish in waters in that vicinity for the Bartlett Bay Packing . 
. Company, while it appears that he uses and occupies the land in question for domi- 
_ ciliary purposes, and the storage, perhaps, of articles of personal property, in the 
way of nets and seines, in the small cabin used as a lodging place. 

Engaging i in the business of fishing for a livelihood or profit by one who seeks to. 
purchase and enter land under the provision of section 12 of the act of March 3, 1891, 
where such land is used and occupied, as in the present case, only for the purpose of - 
a domicile, will not be deemed an occupation of the land 20 the purpose: of “trade 
Or manufactures’ es within the meaning of oe act.. 


~The survey was therefore rejected. 


_ ‘The plat of survey under consideration shows that the end in ques. 
_ tion is situated on the north shore of Olga bay, i in the southern part of — 


~ 
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. Kodiak island in Alaska, and is as far as s practicable 3 in a square form, s 


being approximately twenty. by twenty chains, with an area of 31.76 ra 


acres. In the centre of the tract there is a lagoon of five acres con- 
7 nected with the bay by. an inlet, Situated. on the west side of the = 
~ lagoon are two houses, but. on 1 the east side there a are no ee 7 
of any kind. 3 
The facts, as disclosed - the aco ao not show that any business 
or manufacture is carried on upon this land, but that the land is only 
used for salmon fishing and as a home for fishermen employed by the 
company; and that-there are almost 80,000 fish caught there annu- - 
ally.” Of the two buildings on the land, one is used for a lodging’. 
house and the other for a mess house for fishermen. There are no per- 
manent inhabitants, only fishermen employed by the company durin g 
the fishing season. It does not appear that the company has any salt- 
_ing or canning establishment on. the land, or carries on any domestic © 
or foreign trade on the land, and it. is evident, as said in your office 
- decision, that the purpose of the company in seeking to purchase the 
land is to control the shores and thereby acquire the sole right of fish- 


ing in the adjacent waters. In view of these facts, it cannot be held 


that the company’s occupation of the land was “for the purpose of 
trade or manufactures” within the meaning of the act, and the decision — 
of your office, holding for cancellation the cash entry No. 8 of | une said 


| COMPANY, is therefore affirmed. 


| "RAILROAD RIGHT OF WAY--ACT OF MARCH 3, 3. 1875. 
KoorEnar VALLEY R. R. Co. 


‘As between the United States, and a ‘railroad company claiming the benefit of the 
act of March 3, 1875, the company is entitled to take from the public lands 
adjacent to the line of its proposed road timber and material necessary for the 
construction thereof, on the filing of its articles of incorporation and due proofs . 
of organization, as provided in section 1, of said act. | | 

The articles of incorporation and proofs of organization are required by a act to 
be filed with the Secretary of the Interior, and where the same are found suffi- 
cient to identify the company as a beneficiary of the grant, and are accepted by 
the Secretary, the right acquired by said acceptance will relate back to the time 
when said arti¢les and proofs were. presented, so as to protect the company in any 
subsequent use of timber and material necessary for the construction of the road. 
If timber necessary for the construction of the road can not be found laterally adja- 
cent to and within the termini of. the pronoeee road, it is ‘permissible to go 
beyond said termini to secure such material. | 
In determining whether timber. is taken from lands adjacent to the line of the pro- 
_ proposed road, the nature of the country to be traversed by said road, and the 
‘most available means of tr ansportation may be considered. 


| Secretary. Hitchcock to the Commissioner of the Gener al Land Office, 
 (W.V.D.,). 2S May 31, 1899, (F. W.C.) 


With your office letter of May 24, 1899, was submitted, with request 
for instructions, five ‘separate: mee nade by a special agent, in. 
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: 7 accor faaee with ene given by your office, regarding thie eats ; 


- and removal of timber from surveyed and unsurveyed. publie lands in 


the State of Idaho, in March and April last, by contractors, for use ins 


-- the construction of the Kootenai Valley eailroad The amount of the eS! 


cutting involved in the several reports. aggregates 7 735, 000 feet of tim: 
| ber and 31,025 railr oad ties, . : 
~ Articles of incorporation. a proofs of the organization of said - 
Kootenai Valley Railroad Company were submitted to.this Department -_ 
by your office November 5, 1898. They were returned to your office ~ 
for correction and were hoan transmitted. to the: Depart tment Mareh | 
24, 1899, and were accepted as sufficient March 29, 1899,.- - 
‘According to the articles of incorporation this company was organ- a 
ized for the purpose of building a railroad in the State of Idaho from. 


Bonners Ferry, on the line of the Great Northern railway,. in auorth- 


erly direction to the international boundary. A map showing the line 
of location of the proposed road was filed in the local land office at 
Coeur d’Alene, Idaho, on November 23, 1898. No action appears to 
have been taken upon said map by your office, looking to the approval 
of the same, under the fourth section of the act of March 3, 1875 (19 
Stat., 482), 

In your office letter it is stated that the material cut as storesuid | 
has virtually been taken possession of by the government, on the ground that it was 
unlawfully procured from public lauds, and the railroad company have been thereby 
delayed and obstructed in the building of the road, which will cover and oe up. 
to settlement an important section of the country; © 
but the Department is verbally informed by Mr. Thomas BR. Benton, 
the attorney for the company, that it is his understanding that all tim- 
ber and ties referred to in said reports are in the possession of the com- 
pany, except. 7,000 ties which are the subject of the agent’s report of 
May 12,-1899, the same having been cut from and being now upon what 
will be, een survey is accepted, Sec. 2, T. 62.N,, R.2 5. 

- Your office letter submitting said reports states that the main ques- 


. tions sug gested by the reports are as follows: 


~ and 


Ist. Had the company the right, under the act of March 3, 1875 (18 Stat., 482), to 
procure: timber from public lands for construction purposes, prior to the approval, | 
or acceptance, of a copy of its articles of incorpor ation, etc., required by the act. to 
be tiled with the Secretary of the Interior? | a 
. 2nd, If the company had such right, were the timber and. ties specified in Special : 
Agent Thorp’s reports, cut by or for said COE aDY for actual constr uction BUEDOSSS a i 


Sra. Were such timber and ties procured fr om pablie ene $ ad acent. to the line of | 


- the road?. 


Relative to the first question you state? 


| am of the opinion that the position heretofore. taken os this office, that a right- 
| of-way railroad, duly incorporated and. organized as prescribed in the act of March 
3, 1375, has no right to. begin coustruction or to exercise the privileges granted. by | 
a euOn: 1 of said act, until a } COPY | of its ar ticles of picozporation aud evidence of Pits a 
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organization 1 tievonnaey ha been accepted c or approved by the Secretar. y of the Inte- . 


- rior, is pereeneone and not authorized or contemplated by said. act. 


2 Me . 2 : su we te . ne 
a rd oe se %. * x oe id 


There is no provision in the law sik specifically requires the anpioyal of the 


_. copies of articles of incorporation: by this Department, but, even if such a require-.. a 
- ment can be implied, the approval of the papers wouid relate back to date of filing, — 
‘and in the case in question none of the. timber or ties was. eut until some four monte ; 


, after the filing of said ne by the railroad company. 


th view, howeves of the forme practice or inoialuee of this office, that the rights 
of a right-of-way railroad to begin the construction thereof does not attach until . 


_ after the copy of its articles of incorporation and evidence of its orgaization there- 


: under has been approved by the Department, I feél constrained to refer the a | 
= matter to the Depar iment for its consideration and for advisory instructions. 


The question here raised relates to the time when a. railroad. com- 


pany seeking to secure the benefits of the act of March 3, 1875, becomes 


entitled thereto. This question doés not appear to have ever. been ; 
made the subject of consideration by this Department, with respect to — 


the right of the company to take material, ete, from the public lands 
adjacent to the. line of road for the purpose of construction. In the 


case of Dakota Central RB. R. Co. ». Downey (8 ioe D., 115), it was held . 
that the right of way conferred by the act of March. 3, 1875, does not — 
attach by the filing and acceptance of the company’s articles of incor-. 
poration and proofs of organization, but when the line of road is defi- — 
nitely fixed, either by actual construction or the filing of the map of 


location as provided for in the fourth section of the act. The question 


‘involved in that case was as'to whether a reservation should be made — 
in the patent issued on account of an entry made of lands crossed by | 
- the.claimed right of way. 


The act of 1875 grants a right of way across the pibiie lands one 


hundred feet in width on each side of the central line of the road, and © 


also the right to take from the public lands adjacent to the line of the 


road material, earth, stone and timber, vecessary for the construction a 
of the Se So far as these grants may interfere with the rights © 
of others claiming the land as settlers or by reason of entry thereot, it — 


is clear that, in addition to the filing of the articles of incorporation 


and due proofs of the organization, the railroad company must also— 


give fixedness to the line of its proposed road; on account of which a 
right is claimed, before the initiation of the adverse claim, in order to 
subject such land to the grant, but this can be done éither by the filing 


_ of maps. as provided for.in the fonrth section of the act, by reason of 7 


_ which the company would gain a right in advance. of the actual con- 


struction of its road, or by the building of its road, Where, as in the © 


matter under cone cration: the question is one solely between the 


United States and the company claiming the benefits of the provisions | 
of the act, all: that is necessary-in order to entitle the compauy to the 
_ right to take from the public lands adjacent to the line of its proposed | 


road material, earth, stone and timber, necessary for the construction 


Ad” et DECISIONS RELATING ‘TO THE PUBLIC LANDS. 


i “iiereok is the fling of a articles of fudorporation’ and jie aah nee “a 


, organization, as provided for in. the first section of the act; for, if the ~ 


_ full privileges of the grant made by the act can be secured by the con- * e : 
_. struction of the road. without the previous filing of the map of location, oe 
- a8 recognized in the case of Washington and Idaho R. BR. v. Coeur 


_ d’Alene Ry. (160 U.S., 77; 97), and the case of Dakota Central R. B.:. 


Dw Downey (supra), the right to take. stone aud timber must exist. before au 2 


a construction, for the use to be made of the material, earth, stone and. : : 
_timber, is limited to the construction of. the road. Se 
In the case of United States v. Denver ete, By. (180 U. 8, 1, 14,4 it 7 


io was said: 


When an. ee operating as a Galea law, nd i ian tenting clearly the fenton of 
Congress to secure public advantages, or to subserve the. public interests and wel- 


fare by means of benefits more or less valuable, offers to individuals or to corpora- na 
"tions as an inducement to undertake and accomplish great and expensive enter- 


prises or works of a quasi public. char acter in or through an immense and undeveloped | 


ere: public domain, such legislation stands upon a somewhat different footing from 


merely a pr ‘ivate grant, and should receive at the hands of the court a more liberal 


construction in favor. of the purposes for which it was. enacted. ~ Bradley t. New : ane 


‘York aud New Haven Railroad, 21 Connecticut, 294: ‘Pierce on Railroads, 491... 


The: articles of incorporation and due proofs of oan aon are 


required by the act to be filed with the Secretary of the Interior, and | 


where the same are found sufficient to identify the company as a bene- | 

ficiary of the grant and are accepted by the Secretary of the Interior, 
the right. acquired by the acceptance will relate back to the time of the - 
_ presentation of the articles of incorporation and proofs of organization, 7 
_ 80 as to protect the company. in any subsequent taking of material, 
| earth, stone and timber, necessary for the construction of the road. 

: “The second question, namely: “Were the timber and ties "specified" 
in Special Agent Thorp’s reports cut by or for said company for actual _ 
as construction purposes?” seems to be sufficiently answered in an at por- | 
tion of your said office letter which. states that— _ 
‘The second question is answered i in fall by Special gent Thorp’ 8 reports ania the 
~ affidavits submitted therewith, which seem to conclusively establish the fact that: 


_ the timber and. ties’ specified were procured from. ‘pubuS lands. sorely for the ace 
_ struction of the. Kootenai Valley Railroad. - — 


-In respect to the third question, namely: a Were such ee and - 


| ties procured from public lands adjacent to the ine of the road?” your = 
said office letter states that— | | 2 


The question. as to what are «public ‘isnde anon to the lind of said road, » - 


= which is involved in the third query, has been construed in many conflicting ways 
- by the courts and by decisions of this office and the. Department, and uo definite 


conclusion — can be arrived at which will apply, in general, to every case. In: my | 
opinion, ib. should apply, i in general, to the nearest and most available public lands, 7 
within a reasonable distance from the line of the road, from which the necessary _ 


'.. timber can be procured, and it should especially apply to such lands as are within 
such proximity to the road as to be directly benefited by the building of the road, 


by being opener uD to settlement and ae conee es a degree equivalent 1 to the 7 
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| value of the timber or re eaatenial procured eenerow: “Where the eee liow- ae 


ever, are, while only from four to five miles from the line of aroad, in a direct Vine, 


‘but are separated from the road by mountains which it would be impossible to get: 


s the timber across, and the only way the timber cut: from said lands can reach the 


line of road is by a long and circuitous route of some ten or. twelve miles, Iam of | 
_ the opinion that such lands can not be considered as « adjacent to the liue of ‘the _ 


> poad” within the meaning of the act of March 3, 1875. . 


With this view of the matter it seems tome that, in the case of Hopkins and Reed, 


- reported by Agent Thorp May 11, 1899, a ipolwine 500,000 feet of timber a: from ae 


what will be, when survey is accepted, ‘Secs. 20, 22 and 28, “Tp. 62 N., R. 2 E., in the | 
‘case of Parker. Bros., reported by Agent Thorp May 12, 1899, involvi ne ae ‘ties cut 
from what will be, when survey is accepted, Sec. 2, Tp. 62 N., R. 2 E., and in the 
_ case of Jerry. Callahan, reported by Agent Thorp May 12, 1899, involving 235,000 feet 
of timber cut from what will be, when surveyed, Sec. 18 Tp. 60 N., R.1-E., the lands. 
eut from being over five miles distant from the line of the road in a dir a line, or it 
being impossible to deliver the timber cut therefrom to the railroad without trans- 
porting it by a long and circuitous route of from seven to twelve miles, said lands” 


. ean not be considered within the proximity of the line of the road or within such 
os reasonable distance, therefrom. as to be considered lands “adjacent” to the line of the 


road, aud J am of opinion that, demand should-he made upon the railroad company _ 

and its contractors for the stumpage. value of said material, as innocent i aa ; 
before said timber and ties are delivered to them. | 
With regard to the 24,025 railroad ties specified in the remaining two eenatke of © 


- Special Agent Thorp, both dated May 18, 1899, as cut from 8. }NE. 4 Sec. 8, Tp.62. 
N:, R. 1-E., Sec. 6, Tp. 63 N., R.1 E., and on what will be when sieve veut Secs. 19205, 


29 ‘and 32, Tp. 64 N., R.1E., In which said agent reports that the lauds are within 
one mile of the line of the road, aud the ties have been hauled to and are now piled _ 
on the right of way, there appears to be no quéstion but what said lands are ana: 

cent to the line of the road and [the ties] should be released to said road, | 


It appears that the 235,000 feet of timber referred to in the agent’s | 
| report of May 12th were aie from lands about ten miles due south of — 
_ the southern terminus of the road, and that the 500,000 feet of timber 
| referred to in the agent’s report of Mae 11th were eit from lands almost — 
: directly east from the southern terminus of the praroney road and from. | 


— five to seven miles distant therefrom. 


- Tn circular of March 3, 1883 (1 L. D., 699), Jemned under the ct of | 
March 3, 1875 (supra) , it is stated, in paragraph numbered (2), that: 


The right granted to auy railroad company under this act to take timber or other 
material from the public lauds “adjacent to the line of said road” for construction 
purposes is construed to mean that, in procuring timber or other material for the 
purposes indicated in the act, the same must be obtained frum the pnblie lands in 
the neighborhood of the line of road being constructed and within the terminal - 
points of such roads, if possible. If, however, it should be found that the. material 
required in the construction of such road can not be procured from the public lands 
in the neighborhood of, and withiu the terminal limits of, such road, then it is per- ° 
mitted that such company may obtain the material required outside the terminal 
_ limits of the road under construction; such material, however, to be taken from 
such points as are most accessible and jenrent to the terminal limits thereof. 


- Under this construction of the act it would be possible to “go beyond | 
the termini of the road in securing timber for construction if it could | 
‘not be found laterally adjacent to and within the termini of the eee 

, posed road, ‘ | : 
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“Ib igee not appear, however, that any inquiry has pean Tantiien ts — 


"your office with a view of. ascertaining. whether ‘necessity existed. for 


| ; the cutting of timber beyond the terminus at Bonners Ferry. oa 
As to the timber and ties cut from lands laterally adjacent to the line 7 
-_ of road, ‘it is stated in your said office: letter that a portion, especially 2 


the 7 ,000 ties cut from what will be, when surveyed, Sec. 2, T. 62 N., 


RL E, and the timber cut to the east of the road: at its. terminus ae 


7 Bonuers Ferry, were cut from lands « ‘separated from the. road bymoun- . 
tains which it would be impossible to get the timber across, and the 
only: way the timber cut from. said lands can reach the line of road. ire. 


| by a long and circuitous route of some ten or twelve. niles.” Your 
office i is of opinion that these lands are not “ adjacent to the line of the 
road” within the meaning of the act of March 3, 1875. | 


It is not stated that there is any nearer available timber that might - ; 


be used’ by the company; and, when the nature of the country to be 
traversed by the proposed road is considered, together with the evident 
_ purpose to use the streams as a means to carry the timber to the road, 
thus saving hauling, it is the opinion of this Department that these 
lands are adjacent to the line of road BOyHAUaeLan dig they may be 
“ separated from the road by mountains.” — 

The reports, together with accompanying papers, are herewith 
returned for your further consideration and action in the light of the 
construction herein given to the act. 


SURVEY. ae ee LINE~RIPARTAN RIGHTS. 


FRENCH-GLENN Live Srock Co, v, MARSHALL. 


In the survey of laud bordering upon a body of water the meander line is not run as. 
a boundary, but for the purpose of ascertaining the quantity of land in the sub- 
divisions rendered fractional by reason of their bordering upon the water. — 


Purchasers or grantees of meandered sub-divisions, bordering upon a body of water, 
take title thereto with all of the incidents of ownership, among which is that . 
-of a right torelictions. This right pertains to the ownership of lands bounded . 
by a- water line, without reference to the character of the land, aud hence exists 
in the case of title acquired under the swamp grant. 


7 ie etary Hitchcock to the Commissioner of the General Land A Office, May 
CMs Vv. dD.) pat EP Se poe Oe er fe tS (Ww. Cc. PB). 


By: letter of J uly 14, 1898, you subnied for instructions the matter =. 


| - of the. controversy aa een The French- Glenn Live Stock Company 7 to 


and certain parties, involving lands in the vichulty. of Lake a me 


si38 Burns land district, Oregon. © 7 
The first survey of public land j in Ane a Hatuly was made: in 1877. : 


By this survey townships ! 25, 26 and 27, ranges ol, 32. , 824: and 33, east 


Of Willamette meridian, were returned as fractional he reason. of bor- 


7 dering on Lake Malheur. Many. of the tracts ‘represented by. this 
: rye as oreerne upon the lake were 2 selected by the ae of Oregon 
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Sandee the swamp land. orant. “These selections were approved and 
patents have been issued thereon, In 1892 a petition was filed in your 


_. office asserting that the waters of the lake had receded, leaving exposed 


a considerable body of land between the line of the original survey 
and the waters of the lake, and asking that said Jand be surveyed as 
public land of the United States. This petition was presented by par- _ 
ties who claimed to have settled upon these lands and desired to acquire . 
title thereto under the public land laws. When this matter was sub- ~ 


mitted to the Department your office was directed to order surveys of | 


“those lands where no meander line had been run and in townships 


_ where the government owned land adjoining the lake if the frontage 


' were of sufficient extent and the body of land uncovered sufficiently 
_ large to warrant the extension of the lines, (16 L. D., 256.) 

Difficulty was met in carrying out this order, and the surveyor gen- 2 

eral asked for further instructions. In submitting the matter to this 

- Department your office said: | oo Mee e 


maar | respectfully ask for instructions Fath Faler ence to the survey of the lands between | 
the meander line and shore line of the lake, under Department decision of March 8, 


1893 (16 L. D., 256), in' view of the propositions submitted by the surveyor general in | | 


his letter of April 10, 1894, herewith, and would recommend that all the dry land 
’ between the meander and shore line of the lake be surveyed as the most desirable 
solution of the problem, and any riparian rights of the owners of the fractions 


bordering upon the lake, who entered the land in accordance with the subsisting 


plats, to any lands which might be shown to exist by the surv ey now in contempla- 
tion, under .the Supreme court decisions referred to in the departmental eociston 


: Gs L.D., 20) might be. determined after the survey of said Jand. 7 oe 


In answer to this request this Department said (19 L. D., 139): 


The. recommendation contained in your said office letter, that “all dry land 
between the meander and shore line of the Jake be surveyed as the most desirable ~ 


solution of the problero,” i in conformity with. the. second. plan submitted by the a 


surveyor general, in his said letter, is concurred i in by this Depar tm ent. 


A survey was made, and the approved plats thereof filed in your : 


office J. anuary 15, 1897. Various entries of land embraced. in ‘this sur- ce = 


vey have been allowed by the local officers.. October 27, 1897, Sarah E. 
Marshall submitted final. proof under her homestead ening for Py part of 
this land, described as the N. 4 of the NE. 4 of Sec. 34, and the SE. i . 


of the SE. 4 and lot 2, See. 27, T. 26-8., BR. 3LE, me 
. The French-Glenn Live Stock Company, claiming to be the owner, ss 


by purchase from the State, of a large body. of lands shown by the ~ 
_ former survey and plats as bor dering upou Lake Malheur and adjudged — 


to belong to the State under the swamp land grant, filed a: protest 
against said final proof. . This protest was based upon ‘the grounds 


_ that the land covered by said homestead entry was made bare by the. ; ‘ | 
| recession of the waters of the Jake and that it became: a part. and par-- >. 


cel of certain lots belonging to the protestant company and shown by 


the original survey and plats thereof as bordering upon the lake. The | 


local officers dismissed the protest, but took no formal action upon the 
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“fal Soe and the: protestant appéaled. to. your office. There argu 
. ment was heard but no decision rendered, the papers being pone 43 


to this Department with request for instructions. 


If the waters of the lake covered this land as indicated by the fir st ae 


" survey, a conveyance of the lots shown by that. sur vey to border upon pe ee a 
the lake carried with it all riparian rights of the United States and 
| consequently all land added to such lots by reliction.. It is admitted — 

* that; this is the general rule, but. itis strenuously insisted that this. case a 

is. an exception to such rule. This. assertion is based upon the propo-— 


sition that the lands acquired by the State were of a certain character, 


-. that is, Swamp and overflowed, and that this limitation precluded the 7 a 
 acquirement of riparian rights. In other words, that. the grantee of 
swamp. lands takes only lands of that. character, and that the land 


under the water, , forming ‘the bed of the stream or lake which renders 


the: surveyed | tracts fractional, does not pass under such. grant. Une 
 doubtedly a grantor of lands bordering upon a body of water may by ~ 
apt terms of description and limitation confine the conveyance to the 
dry Jand and: retain all his rights in and to the submerged. land. ‘The 
cases cited in behalf of the homestead claimants in support of their 
~ position involved only the question as ‘to the intention of the grantors = | 


as shown by the instrument of conveyance, None of these cases 
involved a conveyance by the United States of public lands. 

In the original survey of this land the side lines were, according to 
the field notes and plats, extended to the waters of Lake Malheur and 


| a meander line was run to mark the sinuosities of the water, The line - 


thus run was not a boundary line, but was. run for the purposes of 


ascertaining the quantity of land in the subdivisions rendered. fraé- » 


- tional by reason of bordering upon the water. Purchasers or grantees. 
of these fractional subdivisions took title thereto with all the incidents 

. of ownership, among which is that of a right to relictions. This right 

is an incident of the ownership of lands bounded by a water line, with- 


‘ out reference to the character of the. land. The contention. that the 


right to relictions is not an incident to the title of. lands acquired under 
the swamp land grant can not be sustained. | 


It is further contended that. the field notes of the survey i in 1 this case : 
| show that the tracts acquired by the State were bounded by the shore — 
' lineand not by the water line and hence that no riparian rig! lits attached. eae 
: This’ can not be sustained. The field notes. show that one of the lines. 
- ere the original survey ¢ of the tracts designated as bordering upon the lake ars 7 _ 
was runas a meander line of the lake, as is properly done in such cases, 
These lines are not boundaries, but are run to determine the quantity poe Ss 
‘of land i in the fr actional tract, the water line for ming the boundary. ico 
_. If, then, the water line of Lake Malheur as it existed at the time of - 
: re the survey under which the State. or her grantee. claims title was as. | 


shown by that survey and the plat made. therefrom, or approximately _ e 


os 80, tI the pane uncovered by t the oe recession of the waters of the. 
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ae lake belon es to the owners Boe the tracts shown by that survey to GE der. 


- upon the waters of the lake. The allegations made at the time the 
second survey was ordered went only to the extent of asserting that _ 


_ the waters of the lake had receded and left bare land which was at the 
time of the original survey @ part of the lake bed. Upon this showing 
it. was properly ordered that a survey be made of such of. the lands | 
_ thus uncovered as pertained. to the tracts yet belonging to the United . 
States, It was not intended by that order, nor by any subsequent — 
_. direction, to question the right of the owners of such tracts as had - 
been alienated by the United States ‘to have and hold the land thus 
uncovered which should pertain to the tracts so alienated. , 
At the time a new survey of: lands in this vicinity was asked for it 
-. was asserted that the waters of the lake had receded, leaving uncov- 
ered a large body of agricultural land. In 1895 a petition was filed in © 


‘behalf of the settler-claimants asserting that the instructions under 


_. which the new survey was being made were not such as to insure the. - 


; 7 _ survey of all the lands and asking modification thereof... This was. ei 
supported by affidavits, but nove of the affiants claimed to have known 


P ee the ‘condition of the country in 1877 when the original survey was) Lone Se 


~ made. In 1897 still further protest against: the new survey was made, : 


. but again none of the affiauts Claims any knowledge of the vicinity in 


“1877 or makes any statement as to the location of the boundaries of the. ee a. 


: lake | at that time. 


_ Accompanying the: brief filed in _your office is an affidavit of ere : . ae 


ae -Cumnins, attorney for the homestead claimant, bearing date April 12; ; . a 
 . 1898, -'This affiant does not. claim: a personal knowledge of the country» 


at the time of the original survey in 1877, but. states. that on the trial rae 1: 


_ of a case had in 1897 in the circuit court. of Oregon, wherein The ~ - 


French-Glenn Live Stock Company sought to eject a settler from a — 


— tract of land lying between the meander line of the lake as. shown by oe ae 
the Survey of 1877 and that shown by the survey of 1895, the settler: 


sel : introduced many. witnesses who testified that: the character of this: land: - 2. 


is the same as it was in 1877 and that the meander line shown by the ae 


original survey was not run within a mile anda half or more of the ° 


lake. Said attorney asserted in the oral argument here that thelake | 
_ did not exist in 1877, as shown by the survey of that year. Itisurged —~ 
that upon this showing a hearing should be had to determine whether. 


the original survey was correctly executed. I do not deem these state - 
ments as presented sufficient to justify an order for a hearing to deter- 
-mine the correctness of a survey made more than twenty years ago. 
' It is not necessary now to discuss or consider any proposition.as to the 
authority of this Department in the premises, based upon the hypoth- 
esis that the survey of 1877 was incorrect either through mistake or fraud. 
The papers in the case are herewith returned, and you will take such | 
| action. in the premises aS may be D oper in accordance with the facts | 


| and the views herein set forth. 


AMS protons metas 90: aie: tS 


| RELINQUISHMENT—INTERVENING contEsr. 
Howanp - v. Wyar Br AL. a _ 


. Ib is ; not seccntiall to: ‘he validity of a wlingniaumey: that: it shail ie executed in’ | 


writing on the receiver's daplicate receipt; it is sufficient. if the proof ottered a. Ye 


 satisties the lncal offi cers that the bah is in fact oe aria 


: 4 = Aebine g- Secretary y Ry youn to the Gata: v. the General ie 1 Office, . ae : 
(WV. D) a Fa a es June 1, (1899. - woe re: (GOR) 


| On: November 23, 1895, J ohn L. Wyer nae homestead sche for lots _ 
| 5,6, 7, 8, 9, 10, 11, and 12, EOF See. 9, T. 88 Ns R.2 E., B. M. y Lewastony) 


- Idaho. | a ane 
On December 30, 1896, Hovin P. ip owaad filed hig affidavit of cone a 
against the entry, alleging abandonment. Service was. 3. had by publi: 

 eation, and hearing fixed for May 3, 1897. : 


After the contest affidavit was filed, but before’ at figs of Tonnies 7 
John P. Crites filed his affidavit in the local. office, stating, in sub- 


stance, that about July 1, 1896, he procured. the entryman’s (Wyer’s) eZ . 
relinquishment, and, intending to take the land for a home, he placed 


_ valuable improvements thereon;-that about July 15, 1896, he made 
ret application for the land, tendered the required Woes: and presented. | 


Wyer’s relinquishment—written on legal. cap- paper; that, by reason of 


— the relinguishment not having been executed on. the duplicate receiver’s ae 


3 receipt, and no affidavit having been. offered to account for absence of os 


the receipt, his. application was suspended fora more perfect relin- ‘ 


- quishment; that he afterwards procured the original receiver's receipt. =. 


= and mailed the same to the local office, but failed to send therewith any | 


.— letter of transmittal, believing the register would remember his original) 


_. -application, without his explaining why he sent it; be asked that his 
entry be allowed, and that no rights be acquired by the contestant, ae 
whose contest was filed subsequent to his application. | 
“At the hearing Wyer, the entryman, made default. Gontestant: Me 
a introduced testimony clearly proving his: allegations of abandonment. oe - 
 Crites was thereupon allowed to intervene; he introduced in ‘evi- — 
dence, from the files of the office, the following papers in support Of sh * x 


his affidavit above mentioned : ‘Receiver’s receipt, No. 3841, issued to _ 


~ John L, Wyer, November 23,1895; also Wyer’s written. relinquishment. - 


of the entry, dated July 7 , 1896,. and sworn to on same day before F. J... 


: . Wilmer, a notary public of the State of Washington; also his (Crites’) mS 


homestead application for the land, sworn to before the register J uly /_ 


ee 20, 1896, and his non- mineral affidavit executed on the same’ day. 


“The register and receiver recommended that the entry be ae | 


and Howard, the contestant, “be allowed to file;” but in: thus finding ~ — 


2 for Howard the register and receiver admit. that Wyer's relinguishiment te eae 


fA 
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e and Crites’ aun ete, “are with the papers i in this 8 case,” farther as 


Me saying: 


The affidavite i in this case show that ees were sworn to before the register of this | 


‘office, but were never filed or any entry made on the records of this office relating to - : 
said papers; and why they remained dormant so long we are unable’ to explain, — 


_ farther than the duplicate receiver receipt. for said filing was found in our U.S. — 
mail ree’d, but without any relinquishment or other explanation. relating to it. 
On appeal, your office, by decision of September 16, 1897, Scare that 
action and dismissed the contest. A fur ther appeal binges the case here. | 
It sufficiently appears from the testimony in the record and. the 
_ statements of the register and receiver that Crites applied for the land 
before Howard filed his affidavit of ‘contest. Crites’ a plication was 
also accompanied by Wyer’s relinquishment. a 
. It is not essential to the validity of a relinquishment that the same 
shall be evidenced only by a writing on the receiver’s duplicate receipt. - 
Tt is sufficient if the proof offered satisfies the local officers that the | 


entry is, in fact, relinquished. If the relinquishment is acknowledged 


or sworn to- before an offtear: qualified to take acknowledgments or - - 

administer oaths (and even that is not. required—Johnson v. Mont- 
| ~-gomery,. 17 ‘iL. Dz, 396), the proof should be regarded as. sufficient. 
When, as in this. case, the relinquishment was. followed. in a short 


time after its presentation, by the duplicate receipt sent in to the local == 


office through the mail, the relinquishment should ‘then have been . 


ee accepted and Crites’ application allowed. _ 
elt appearing that Crites applied for the land, tanderin g the required a, 

fees and swearing to the necessary affidavits, etc., and that he accom-. 
7 panied. his application by a relinquishment of the then existing entry, ' | 


. followed soon thereafter by the duplicate receipt, all of which was. eo, 


_ done before the contest was filed, he obtained. thereby a prior right. to 
the land. The fact that no tecord: was made of such application by oe! 
the register was the latter’s fault, and Crites cannot be held responsi- = 
| ‘ble for it; he had done all that was necessary to protect his rights. en 


- The derision ee from is aifirmed. 





OKLAHOMA. LANDS~-SECOND HOMESTEAD ENTRY. | 
WALTON BT AL. v MONAHAN, | 


‘The right of one. who ‘is dbandoned all claim under a prior ‘entr y to mak: a second ~ _-* 
. entry under section 13, act of March 2, 1889, 25 Stat., 980, is not affected by the ~ 


fact that at the date of his sottloment the. prior: entry had not been canceled: of 
record. 


| Acting Seeretar Yy Ry ryan to the Commsesionsr i the General Land Oftee, 


(W.V.D) une 1, 1899. (OT) 


October 28, (893, Michael J. Monahan made homestead entry for lots 


-1,2,3 and 4 and N. aNE 4, Sec. 32, T. 26 N., R. 3 B., Perry, Oklahoma, . ae 


land district. 
—_ 1278 
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| The an was s contested : as. follows: Oh ee ay NG oe = 
kee December 4, 1893, by Benjamin F. Walton 3 as. “to. lots, 3 aiid me i an 
: aN 4 NE. 4 ; December 11, 1893, by Burned. Helda, as to lots 1 ant CA ee hee 
iF and December. 18, 1898, by Simeon L. Meoun: as 3 to the whole tract, wee 
3 all alleging prior ity of Serena oat 
As to the facts of this case there is very. little question,: oth: ae a es 
a local office -and your ‘office finding that Walton and Helda were the a 
prior settlers;. that they fully complied with. the law. as to residence at 


a. ; and improvements; and that they are qualified to make entry. 


+ Monahan and McQuiston have’ appealed from your office devision of poe 
- May 14, 1897, to the Department, their principal contentions being that 
-Helda and Walton. are disqualified from making entry, the former by 
reason of premature entry into the Territory, and the latter by reason. 
of a prior entry. | Monahan stood on his entry alone and. can therefore: 


have no rights unless these. conteutions be ‘sustained. Walton ‘and 

Helda made the race into the Cherokee Outlet September 16, 1893, from 
the Chilocco Indian school reservation. The Department ‘has subse: | 
quently held that such fact would not in itself disqualify a settler from 


making a homestead. McQuiston made settlement with the avowed 


understanding that if those who made the race from the Chilocco 


reservation were declared to have done so “legally” lie would abandon. 


the land. It appears that Helda, on September 8, 1893, in going to 


Arkansas City to secure a booth certificate crossed the Cherokee Out- 

-. let from the Osage reservation, and on this account it is alleged that he 
is disqualified. His testimony shows, however, that he passed along. — 

the public main-traveled road and that he gained. no advantage of such - 
trip. -He is not thereby: disqualified under the decisions of the Depart- 
nent from-making entry. It appears, also, that Walton made an. entry 
» April 21, 1887, at the Lamar land office, Colorado. This entry was 
intact at ‘the time he ‘settled on the land in controversy, and remained ° 
go until the date of your office decision of May 14,1897, when the same. 
was canceled. From this fact it is contended that Walton was dis- 


qualified from making second entry. The evidence shows that Walton -— 


had wholly abandoned the land embraced i in his original entry for rea- 
sons stated, having left. the same in August, 1887, and never having. 

-. derived any benefit therefrom. ~The fact that his. original entry was 
not canceled of record at the date of his settlement on the land in con- 
-*- troversy, is immaterial as he had fully abandoned his. right and the 
| > possibility of securing title thereto, and he is. therefore entitled: to. - 
| make second entry under section 13 of the act of March 7 1889 as eo ae 


Sit 980, 1005). 


“Your office decision is aceondingty } her rey & afr med. 


& ee THE POP ELC eEE Des, aac. Babee 7. 


ae! ‘MINING ‘CLAIM—REIN STATEMENT oF ENTRY-I SSUAN CE OF PATENT. _ 
a | ‘Kouwyo AND ‘Fortuna LODES. | 


Ae ae A petition for the review of ‘a Aoaauiueatal acca ‘ander an exercise of ihe. Sec- 
-'petary’s supervisory authority, will not be entertained, where it is in effect an_ 
application for the reinstatement of an entry that was canceled under a ruling 
of the General Land Office not called in question when the case was before the - 
- Department -on the appeal of the petitioner. The application in such case — 
should be addressed to the General Land Office. 
On application for reinstatement of a canceled-mineral entry, where it appears that 


parties are claiming adversely thereto, the applicant should publish notice of his . . 


application for a period of sixty days, in the same manner as notice for an orig- 
| inal application for patent is required to be published. 

Where two claims are embraced within one entry, and there is no pending contest, = 
| protest, or adverse proceeding of any kind, against one of said claims, patent 
may issue therefor, on due showing of compliance with law, withont warns for 
. the termination of pending peigation against the other claim. 


ee g Secretary y Ryan to the Commissioner of: the General Land Office, 
7 (W. V. D.). a ne Tune 3, 1899, (EB, B, Jr.) 


The Cripple: iGreck: Gold Mining Conpaiy eo Lyman B. ‘Goff its _ 


| president, has filed a petition asking the Secretary i in the exercise of - _ 


» his supervisory authority “to review and modify” the decision of the — 


i Department dated May 7, 1898, in the case of Cripple Creek Gold Min. es 
7 ing Co. v. Mt. Rosa Mining, Milling and Land Co. (26 L. D., 622). es 
It appears. that the first- named company made applicat tion March 1, dae Le 
| 1894, for patent to the Kohnyo and Fortuna lode mining claims, survey. ee es 


2 No: 8612, Pueblo, Colorado, land district; that the Kohnyo claim as 
pres located October 2, 1891, was crossed just north of its center by the 
oe _ southeast corner of. the previously located Mt.. Rosa placer mining a 
~ elaim; that application for patent to the placer claim embracing bie.g- et 
conflict between the placer and lode claims, was filed August. 5, 1892). 
‘making no meation of the Kohnyo lode, and that patent for the. placer oo 
~ svas issued April 24, 1893; that. mineral entity’No. 573 forthe Kohnye 


: and Fortuna anise was. nae March 6, 1895, the conflict with: the > 


te placer claim - being excluded from the entry ipiranet to the exclusion 
thereof in the published notice of the application ; ; and that the Kohnyo : 


claim was thus divided into two non-contiguous parts the north one of | 
which contained the discovery shait and all other improvements, 

Upon consideration of these facts, your office decided May 28, 1895, 
that by reason of. their non-contiguity only one of the parts of. ne 
Kohnyo claim éould be embraced in the entry; but that the lode claim-~ - 
ant- might elect which part it would retain therein, provided, that if it 
elected to retain the southern portion it would be required to show that 
‘mineral had been discover ed thereon and that the statutory expenditure © 
of $500, had been made thereon; and it was further said in the decision: 
- Clainiant will be allowed sixty days within which to furnish required evidence or. | 
~ to appeal, in default. of which the entry will be canceled to the extent of that por-— 


tion of the claim lying south a the. eer: Mt. HOE ee claim, without farther P 
- notice. . . 





es 452 : "DECISIONS: ‘RELATING TO THE PUBLIC 1 LANDS. 


‘Ther eupon. nthe lode laitiant alleged that the Kohnyo. lode was. iiown : - 


ra : to exist within the ground in conflict prior to the date of the applica- Mg 7 we ik 
~. tion for the placer claim and asked that in the event of its establishing | 


this allegation it be allowed to file application for patent. to the area in — 
conflict. As aresult of this allegation, and pursuant to direction given 
by your office, September 16, 1895, a hearing was had at the local office 
between the parties named above, and upon the evidence adduved the 
local office held that the allegation of the lode claimant had not been 
sustained. On successive appeals this decision of the local office was 
affirmed by your office October 22, 1897, and by the Department j in its 
decision of May 7, 1898, supra. 
June 14, 1898, the lode claimant, The Cripple Creek Gold Mining 
Company, filed in your office an instrument executed by its president, 
7 waiving its right to move for a review of the said decision of May 7, 
1898, and electing, under your office decision of May 28, 1895, to eatin pe 
in its entry the northern portion of the Kohnyo claim. June 17, 1898, 


-. the resident attorneys of said company moved for: a. suspension of | : 
- action upon the company’ s election until its petition, there filed, asking 


to. be allowed to retain in its entry both parts of the Kohnyo claim, ss 


~~ could be considered and acted upon. | ~The grounds upon which this. -_ aa 


oe petition was based are that a well- defined vein in rock in place carry- 


: ing gold had been opened up in each of the detached parts of: the — : | - 
” Kohnyo claim; that the vein is shown to extend. through the interven- es ee 


_ ing patented placer; and that the company. has been prevented. by : a 
force and threats of violence from developing the southern portion of a 
the Kohnyo claim, to such an extent as would enable it to elect intelli- AES 


5 gently which portion. of the claim: it ought to retain in its entry. The a 


as affidavits of two persons were filed in support of this petition, © 
a There was also filed in your office on the date. last: mentioned, the | es 
. protest. of F. C. Brown, corroborated by Jobn MeConaghy, alleging AEs aed 


that Brown is the owner ‘of the Scorpion lode claim; that such claim — — 


conflicts with the southerly portion of the Kohnyo claim: that no ~ 


- mineral had been discovered in that portion of the Kohnyo a: the date — 
of the entry thereof; and that the improvements made for the Kohnyo 
_ claim are upon the ‘iorthern part thereof: Wherefore the protestant 

objected to theinclusion of the southern part of the Kohnyo claim in the 
said entry. June 27, 1898, there was filed in your office the protest of 
said McConaghy, corroborated by two other persons, wherein it is. 
alleged that the Kohnyo location. is Ulegal as to all. ground south of 
the point where the Kohnyo lode on its strike intersects the Mt. Rosa 
patented placer, and that he (McConaghy) has embraced the ground 


_. south and east of such intersection in a location known as the Hypatia | 
lode claim: wherefore he objected to the inclusion of the southern part . 
of the solnyore claim 1 in the said ae a : 


| ‘DECISIONS RELATING TO THE PUBLIC LANDS. 453 


. J uly 16, 1898, your office further considered the Kohnyo. Fortuna | 
entry and held as follows: | 

In view of the fact that no motion for review. of the deparenenel decision of May 
7, 1898, affirming’ the decision rendered. by this office May 28, 1895, was filed within 
the time prescribed by the rules of practice, the decision last mentioned became , 
final and it now devolves upon this office to execute the same. ee 

In view of the foregoing. said minera].entry is hereby canceled as to the Kohnyo 
claim except as to that portion of the ground lying easterly of line 25-26 survey 
No. 7407, for the Mt. Rosa patented placer claim. 

The claimant of the Kohnyo lode claim will be allowed sixty days from due notice ° 
hereof within which to take the proper steps to have the amended survey made in 
accordance with the decision of May 28, 1895, and in case of default, said entry . 
will be canceled in its entirety. | 

February 28, 1899, there were filed in your office the plat and field 
notes of an amended survey of the Kohnyo claim, embracing only the 
northern part of the claim as entered, which is the same part described 
in your office letter of May 28, 1895, as “that portion... . lying east | 
of line 25-26 survey No, 7407, “oi the Mt. Rosa placer claim.” . 

_ March 14, 1899, there was filed ; in your office the corroborated protest 
of said McConaghy against the said amended survey, alleging, as owner 
of the Hypatia lode aforesaid, that in such amended survey the south- 
erly end line of the Kohnyo is established at a point far south of that 
at which the Kohnyo vein intersects line 25-26 of the Mt. Rosa placer; 
_ that the amended survey is misleading in that it attempts to show that 
_ the Kobnyo vein intersects such southerly end line, and that his rights 
under the Hypatia location would be interfered with and destroyed ‘if 
the southerly end line were e allowed to be established as: placed bye the | 
amended survey. | 
April 10, 1899, the resident. Sennen of the said Cripple Creek Goins 
pany, filed a written request that patent issue for the Fortuna lode . 
claim, leaving its claim as to the Kohnyo to await the determination of | 
the litigation in which it was still involved. In this request attention | 
was called to the fact that there was no pending contest, protest, or 
adverse proceeding of any character against the Fortuna claim and it _ 
was alleged that the company had been seriously damaged in respect, to | 
. that claim by the delay in patenting the same, due to the long: continued 
litigation concerning the Kohnyo claim, : 

In a décision dated April 27, 1899, your office, considering 1 McCon- 
aghy’s protest of March 14, 1899, and. the company’s request for the 
issue of patent to the Fortuna, denied the request and ordered a | 
— hearing or : 3 
to determine the true ‘position and. eourse of the ioluge vein and to dsterais 
further at what point said vein on. its. southerly strike intersects one of the boundary 
lines of the: Kohnyo lode claim, as described in the amended survey thereof. . 
ee May 13, 1899, the company appealed from the last: mentioned deci- 

sion on both the points above indicated. ? 
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ve The for egoin ° recital disdlosés fully they pr ésent situation with r res pest “se 


7 to the Kohnyo and Fortuna claims. In its petition for. review and ee 


| - modification of the departmental decision of. May 7, 1898, supra, the - ~ 


said company calls attention generally to. this situation, and, without — 
‘pointing out any error in that decision, alleges that the evidence on 
- file shows that the apex of the Kohnyo vein is well-defined throughout 
both the non-contiguous tracts, urges that in view of the recent: deci- 
sions of this Department in Hallett and Hamburg Lodes (27 L. D., 104), 
and Stranger Lode (28 L. D., 321), and of the decision of the supreme 
court of the United States in Del Monte Mining and Milling Company 
v. Last Chance Mining and Milling Company (171 U. 8., 55), an injus- 
tice has been done the petitioner by the cancellation of its entry as to. . 
the southern portion of the Kohnyo claim, that the land is still . 


: within the jurisdiction. of the land department, and. asks that its entry ne | 2 
be restored to its original status, and peteue issued for. both the eae Gees 
iM a Ss parts of the Kohnyo claim. 


There was no appeal from the desision: of your office dated May 28, : 


36 1895, holding that by reason of their non- contiguity the two. parts of the © 


-_ Kohnyo. claim could not be embraced in the entry, nor was the ques: — a 


tion as to the soundness of that decision raised in the appeal from your 
pee office decision of October 22, 1897, nor was it. considered bythe Depart: 

Se, ment in its. decision. of May ce ‘1998. ~The question considered | and. woes : 
.. decided in those decisions was whether the Kohnyo vein was known to: 


exist in the ground in conflict between the Kohnyo and the Mt. Rosa . 


placer locations at the time of the placer application for patent. ‘There 
oo AS AS; therefore, nothing in the decision of May 7, 1898, which the Depart- aS oe 

i: > ~ ment. is called upon to review. What i is really presented by the petition — os 
in question is an application for the reinstatement of the said entry. 
Phe Depar tment is, in effect, asked to. overrule your. office decision of ~ - 


- May 28,.1895, and restore the etry to its original status. This would 
_be ap. ‘unusual, proceeding, for which. no: war rant i is found in the existing ed 


ents situation. An application for reinstatement of. the said entry, if made. 


at all, should be preseuted to your office. It appearing that parties io 
are claiming the ground covered by the canceled por tion of the entry, — 
_ adversely to the claim of the petitioner, and that such parties are 


.- entitled to be heard upon any application for the reinstatement of the 


entry, you are directed to advise the petitioner that. your office will 
consider such application if filed: in the local office within sixty days 


from notice hereof, provided. notice of the application is published for ee 


the period of sixty days, commencing with the filing of the. application, 
in the same manner as notice for original. applications for patent. iS’ 
| required to be published, and:-due proof of such notice is furnished. 


It appearing further, as alleged in the company’s s request of April 10, a 


- 1s 1899, for the issue-of patent to the Fortuna claim alone, that there is a 4 | : 
ae : no pending contest, protest, or ‘adver: se. proceeding of. any kind ag ainst aan oe 
Tee that claim, and that no substantial Treason is s given by) your, office why ee 
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; Pench request may a be granted, the only Sbjection Stated hae that 


| iti is contrary to the usual course to issue patent for one claim embraced. 


“in an entry while such entry, as to another claim covered thereby, oe 


remains still pending, the Department is disposed, in view of the com- 


| pany’s representations that it has already sustained serious damage in — 
. respect to the Fortuna claim by reason of the long delay incident tothe 
| litigation concerning the Kohnyo. claim, and in view of the prospect of 
still further delay from the same cause, to grant its request, subject, ae 
Of course, to a due enemas: of Eee with law as to the Fortuna Fig 
~  glaim. © : 


’ will at once call upon the company to make the same, and upon com- 
pliance therewith you will proceed to issue patent to the Fortuna claim 


Ae leaving the entry as to the Kohnyo to await the conclusion of the litiga- eer 
tion over the same. This action as -to the Fortuna will dispose of the 


pending appeal as to that claim, only; as to the other question or ques- 
tions involved therein, action on the appeal will be deferred until the 


If any further showing is found ” be necessary in ‘ne premises, you — 


question of the reinstatement of the. Kohnyo entry as to the southern — 


, Po of the Kohnyo location has been deter mined. 
SWAMP GRANT —ADJUSTMENT—ESTOPPEL, 
STATE OF ‘WISCONSIN. 


| The State i is ‘batnpped from asserting a claim to lands under the swamp grant, where 


a certification thereof, under another grant to the State, was accepted, and has . - 


stood intact for many years, and the State has disposed of the lands enereuney, Z 
_ on the faith of which others have acquired rights unere)n. oe 


Acting Secretary Ryan to the ‘Commissioner of the General Land Office, 


(W.V.D) Fume 3.1899. (BW 


An appeal has been filed on behalf of the State of Wisconsin from - _ 
your office decision of January 29, 1897, in-which it is held that certain - - 


lands approved to the State andes the act of April 10, 1866 (14 Stat., 


30), to aid. in the construction of a: breakwater and. iecpomaa ship * ao 
canal at the head of Sturgeon bay, had, by reason of such approval. : oe 


and certification, passed beyond the cuvedittion of this Department. | 


-. It is claimed on behalf of the State that these lands were in. fact = oy 
. Swamp and overflowed lands within the meaning of the acttof Septem- eo 


-_ ber 28, 1850, and-as the State still holds the title conveyed to it under 


ene act of April 10, 1866, it desires to surrender such title to the end = 
that the lands may be recertified: and patented as swamp and overflowed 4 


lands, under the act of September 28, 1850, 


Against the proposed reconveyance by the State a protest was filed oe 


i‘ bye Elizabeth Pfister et ‘ee alleging that aa ik are the a owners 8 of og, 





ae “Steigan: and Ship C Canal and Harbor Company. 


‘The certification in this case was made as. love ¢ ago as. Maye 4, 1867, 7 


one | aad the question as to the character of the. land is presumed. os have a 


been considered at that time. Acting upon. the strength ¢ of. the adjudi- a 
cation resulting from the certification, that is, that the land was of the a 


i char: racter granted, third parties have invested their money. Mee ar ns, 
- It is merely alleged now on behalf of the State that the field 1 Hotes: — 


-» made the basis for adjudicating the State’s claim under the swamp — 


= grant, show the lands in question | to be. swampy in character within i" 


the meaning of that grant, and that the certification on account of the a ee 


canal grant was made without. examination. of the field notes. — 
_In view of the long time that. has. elapsed. since the. cer tification, and 


: | the: further fact. that the State of Wisconsin, the present, claimant : 
under the swamp land grant, accepted that certification and has dis- 


| posed of the lands thereunder on the faith of. which others: have. 


- ~ acquired rights ther ein, the Department: must hold the. State estopped : 
_ from now asserting any right to the land under the swamp land grant. . 


and must refuse, upon the showing made, to entertain any: Sepesieen -_ 


ee looking to a further examination as to the character of the lands. deere 


ree, 2 ‘Your office decision is therefore affirmed. 


-REPAYMENT-DOUBLE ‘MINIMUM EXCESS. 


_ ‘SHELTON MoCzary, 


o ta There i is no statutory authority 1 for the return of the excess, sire. lanes may have e- 


| been: improperly sold as double minimum, except ‘in cases. where the lands have. - 
a been afterwards found not. to be within the: limits of a railr oad grant. : 


| Acting Secretary yf Ryan to the Commissioner of the Gener al ae 1 Office, = 


es 7 district. 


2s — wW. i D,) 2 Py 3 Tune 3; 1899, = (WwW. M. W. Jo | 


Fi “The land involved i in “this case is the 8. $ of the NE. a Pana the 8.4 = ede 
of the NW. 4 t of See. 22, T. i XN, RB. 20 Ww. os Montana, Gast “es 


“McClain. inade reat pio: Caan cniy. for: said jand on J: anuary. i ee 


nage “1884, and was. pepe to pay double minimum price. of #2: 50 7 ai ; te a. 


fe therefor. — ls 
On ‘February 19, 1896, ‘MoGlain: apolied: under the. ce of Tune’ 16. ee 


ee ; i 1880 ee Stat., 287 ) for repayment < of the excess over. #1, 25 per: acre SO | o. oP i 
20n) February 29, 180, your office rejected his “application, and. he eer, 


Beas . : ; appeals. 


S a. The seblention: is: iced upon aie lata’ dene: 6 price of the. land _ 
was fixed and governed by the act of June 5, 1872 (17 Stat., 226). 

This land. is situated in the Bitter Root valley above the ie lo. fork: 

Your office found that: ‘said land is. within the limits. of the grant: to 


. ‘te: N orthern Pacific railroad company and this ‘Anding 1 is not contro- _ a . a 
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c verted. And following the ale announced in ‘William P. Maclay 
_. (21, D., 675), which involved land embraced in an even-numbered sec- 
tion in sie: same ‘township and rauge in which the land in this case is. 
_situated, your office held the land to be double minimum in price. 

_ The act of 1872, supra, provided, among other things, for the survey | 
‘of the public landsi in the Bitter Root valley lying above the Lo-lo fork of 
the Bitter Root river; that said lands should be opened to settlement and 

_ gold to actual settlers only, possessing certain qualifications, i in quanti- 
ties not exceeding one hundred and sixty acres, “at the price of one 
dollar and twenty-five cents per acre,” and after reserving sections six- 

teen and thirty-six and providing for the entry of townsites in said | 
valley, it further provided: “That-no more than fifteen townships of 

the land so eunveyed shall ve deemed to be subject to the. provisions of » 

a this act.” 

- Itis insisted in behalf of the appellant that your office erred in fol- 
oe the decision in the Maclay case, supra, on the alleged ground 3 

. that said case was. overruled in the case of N orthern Pacific R. R. Co. 

. 9. Eberhard (19 li. D. , 532). As to this it is sufficient to yay: that’ the — 

~ former case was not overrnled by the latter. 7 
The application for repaymeut is based upon. the contentions . that : 

_ the land covered by McClain’s entry is embraced in one of the fifteen 

townships set apart by the act of 1872 to be sold at $1.25 per acre, and. 

_ that this price is all that could properly be char ged for such lands. ; 
Even if these contentions were conceded, still McClain is not entitled — 

‘to repayment of the excess, for the reason ‘Alae the right to repayment 

is not recognized in the absence of express statutory authority, and | 


there is no such authority for the return of the excess where lands eae } 


- Imay have been improperly sold. as double-minimum, except in cases 


where the lands have been afterward. “found not to be within the 


— limits of a railroad grant.” (Joseph Brown, 5 L. D., , 316; Inez gee 
27: L. D., 147; John P. Shannon, 27 L. Ds 296. \ | | 
It follows that i in the conclusion reached by your office there. was no 

error, and the judement appealed: fr om is accor rdin ingly affirmed. i 


Regulations of the Departmeint of the Intertor, under act of ‘Mar oh, 2, 1899, 
Concerning. right of way for a roilway, jeleg graphy and telephone line 
- through any Indian. reservation, lands held by any tribe or nation. in 
Indian Territon y, lands reserved for agence y or. other Pe acy connected 
ww ith Indian. ser ee or allotted lands. | Ps 


DEPARTMENT OF THE Prion 
OFFICE oF INDIAN AFFAIRS,- 
| : oe Washington, D. C. , April 18, 1899. 
‘The dollogins regulations are prescribed under the act of March 2, 
1899 (30 Stat., 990), granting right of way for a railway, telegraph, — 
and felophone line through any Indian Soran Oty lands held by any 





= ABS "DECISIONS. ‘RELATING ‘TO. THE PUBLIC ‘LANDS. 


a aban or tiation 4 in Indian Territory, lands reserved for agency 0 or r other ages 


oe : "purposes connected with Indian service, or allotted lands: 


1, By said act a right of way is granted “through any Indian ee ro ~ 
a vation i in any State or Territory, or through any lands held by an Indian 
i tribe or nation in Indian Ter ritory, or through any lands reserved for 


a an Indian agency or for other purposes in connection with the Indian cn 
bee Service, or through any lands which have been. allotted i in. severalty: to 
-- any individual Indian under any Jaw or tr eaty, but which have not been 


oe. conveyed to the allottee with full ‘power of alienation,” to any railr oad mS | 


> company organized. under the laws of the United States or nor aay State z | | 


4 au or ata r Titory.. 


PERMISSION TO SURVEY oR LOOATE ROAD. 


7 2, No praiirond company is: eantlinniced: to survey or Wlotabe 4 ‘thie é6f ae oe 


, - — road. through - or across any of said lands until. pert mission from the : 
a Secretary of the Interior has first been obtained. gst ee 


ss 8, Any railroad company desiring to obtain such. ‘permission must: egtiee 
. file its application therefor in this office, for transmission to the Secre- 
_ tary of the Interior. Such application should, in as particular a ‘man 
ner as possible, describe. the proposed. line of | road. within the lands : eee 


: a named i in this act, and must be accompanied. by— 


| First. A ‘copy. of its ar ticles of incorporation, duly ¢ certified to ye ‘tie a 


aes _ proper officer of the company under its corporate. seal or r by the secre- =e 
tary of the. State or Territory where organized. — | 


ee Second. A ‘copy of the State or Territorial law aids whieh: the « com- fe = = 
| pany was organized, with the certificate of. the governor or secretary ° 


ee . of. the State or Territory. that. the.same is. the existing law. 


.. - Third. When said law directs that the articles of association or other - a 
ce papers connected with the organization: be filed with any State or Ter- Pees. 
ae _titorial officer , the certificate of such officer. that’ the. same have Lae ne 


iG = filed accor ding to law, with the. date of the filing thereof. 


Fourth. When a company - is oper ating in a State or. Territory. othet coe. 
— than that in which it is incorporated, the certificate of the proper officer 

of the State or Territory. is. required that it has complied with the laws 
See OE that State or Terr itory governing foreign corporations: to the extent aon 
oe required to entitle the company to operate in such State or Terr GOTY 8 
~~. No forms.are prescribed for the above portion of the proofs required, 
Ge as each case must be governed to s some extent it by the laws of the State ae at 


ror a or Territory. — 


= Fifth, The official statement, ander ‘eal’ of the- proper officés, that ae 
- aes “the organization has been completed; ‘that the « company is fully : author- pe Pe : 
ized. to proceed. with the construction. of ‘the: oe moore to the re Aare 

: existing law. (Form | 15) - a Se 

oo Sath., An affidavit. by the sipreaidonts aes the weal of the company, ar Ws 
ee ‘showing the names and Cp eae of its officers. at the date. of the ay as 


ea mes of the prot ABotm - a 
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ASeaanith: If certified copies of the existing laws. capacding such cor- 


s oy eporations: and of new laws as passed from time to time, be forwarded to : 
. this office by the governor or secretary of any ‘State or Territory, a Lo 
company organized in. such State or Territory may file, in lieu of the 

' requirements of the second subdivision of this paragraph, a certificate — 


is 2 50f the governor or ‘secretary of the State or Territory that no change a : x 


has been made since a elven date, not later than that. of the MWe last. 


~.. " be suilicient. 


forwarded. | 
4, If the above showing has been male ‘ in Peaieccon Sithis an appli- — 
cation for right of way over the public lands under the general right-  . 
of-way act of March 3, 1875, a nero ence to the pronons application a : 


PREPARATION OF MAPS OF LOCATION. 


| a5 ‘Tt is seed: by the thira section of this act that «before ‘tie _ 
i erant of such right.of way shall become effective a map of the survey of - 
the line of route of said road must be filed wee and approved by the — 
Secretary of the Interior.” © | a 
6, All maps of location presented. or aaroval under this act should’ | 
be filed with this office and shoule be drawn on tracing 1 linen and in a 


. duplicate. ae 
4 7, Where the line of road is greatly i in ‘eXCESS of 20 alee separ srate oe 
ar maps should be filed i in 20- mile sections. -_ 
| 8. Where right of way is desired for § spurs or short br nen lines abich @ 4 
ae will not greatly enlarge the size of the map, they may be shown on the 


: ce Same map with the main line, and shouldbe separately described in the . p : ~ _ 
forms by termini and length. For longer lines separate maps should — Re 
“be filed. Grounds desired for station purposes may be indicated onthe - 


— -Inap of location of the road, on omen pete of such grounds must ake, ee 
pe is filed and approved. : 7 
9, The maps should show any other nel crossed, or with uch con. oe 


=o. nection is made, and, whenever possible, the staniete number on thesur- gee 


_. -vey thereof at the point of intersection. All such intersecting roads 


: ~~ must be represented in ink of a different color trom that used for the : a . | 
line for which the applicant asks right of way. Field notes of the sur- 


~  -veys should be written along” the line on the map. If the map would Pa. 


ae _ thereby be: too much crowded to be easily. read, then duplicate field eae 


re . notes should be filed separate from the map, and in such form that they 2 


7 - may be folded for filing. In such case it will be necessary to place on : : aa 


"the map only a sufficient number of station numbers: to make it conven- 


. fent to follow the field notes of the map. The map must also show the. : eo 
Fines of. reference of initial and terminal points, with their courses and a 


| tae. ch distances. 


10. Typewritten field aoe with, Ane eahon copies, are 6 preferred: | 


a whenever separate field notes are necessary, as they expedite theexam- | 


| ea pene of applications. The field notes, whether elven on the map or oe 
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filed separ uae. mast. ‘bes so. “cotplete that. the: line may ‘be es . | 


from them on the ground. ‘They: should show whether lines were run | me 


on true or magnetic bearings; and in the latter case the variation of the _ | 
-. needle and date of. determination must be stated. One or more bear- | 


| ings (or angular connections with public survey lines) must be given, 
The ten-mile sections must be indicated and numbered on all lines: of 
road submitted. | —_ 
11, The scale of maps showing the line of route should be 2,000 feet 
to aninch. The maps may, however, be drawn to a larger scale when 
necessary; but the seale must. not be so greatly increased -as to make 
the map inconveniently large for handling. In most cases by furnish- 
ing separate field notes an increase of scale can be avoided. | Plats of 
station grounds should be drawu on a scale of 400 feet to an inch, and 
must be filed separately from the line of route. Such plats should. 
-. show enough of the line of route. to indicate the ‘position of the tract: : 
with reference thereto. 7 


12. The termini of the line of ronal should be fixed, by neferetiee of ar 7 
~ course and distance to the nearest existing corner. of the public sur vey. ae kts 


Fe The map, engineer’s affidavit, and president’s certificate (Forms 3 and. ey i 


4) should each show these connections. The company must cer tity i in 


one Form 4 that the road is to be operated. as a common carrier of passen- 
a ae - gers. and freight. A tract for station grounds must be similarly refer- 
enced and described onthe plat and in Forms 7 and 3, except whenthe —— 
tract conforms to the ‘subdivisions of the public. surveys, in which case oe oe 


i = it may be described in the for ms according to the subdivisions. 


13. When either terminal of the line of route. is upon same a - 


we ‘land it, must be connected by traverse. with an established corner of 

the public survey, if not more than 6 miles distant from it, and the 

single bearing and distance from the terminal point to the corner com- 
puted and noted on the map, in. the engineer’s affidavit, and in the — 


president’s certificate (Forms 3 and 4). The notes and all data for the : ad a 


‘ pee gest of the traverse must be given. | 
14. When the distance to an established | corner ‘of the Sui survey ‘ 
_is more than 6 miles, this connection will be made with a natural 
object: or a permanent monument which can be readily» found and 


recognized, and which will fix and perpetuate the position of the ter. 


minal point. The map must show the position of such mark, and 
course and distance to the terminus. There must be given an accurate — 
description of the mark and full data of the traverse, as required ~ 
above. The engineer’s affidavit and president’s certificate (Forms 3 
and 4) must state the connections. ee monuments are of cece 
importance. : 
-- 15, Whenever the tae of survey crosses’ a township. or ‘section line 
_. of the public survey, the distance to the nearest, existing corner should : 


: be. ascertained and | noted. The ee or. a should show ‘these. dis- ce he 
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| tances and the station numbers at the points of intersection. When — 
field notes are submitted, they should also contain these distances and: 


< Station pumbers, 


16. The engineer’s affidavit saat pr esident’s certificate must be writ-— 
ten on the map, avd must both designate by termini and length, in 
miles and decimals, the line of route for which right- of- way application © 
is made.’ (See Forms 3 and 4.) Station grounds must be described 
by initial point and area in acres (see Forms 7 and 8); and when they 
are on surveyed land the smallest legal subdivision in which they are 
located should be stated. No changes or additions are allowable in 
_ the substance of any forms, except. when oe essential facts differ from 
those assumed therein. 


SHOWING TO. ACCOMPANY MAP OF LOCATION, 


47. It is further provided by this. abies 


_ That no right of way shall be granted under this act until the seat: of the © 
Tatetior is satisfied that the company applying has made said application in good . 
faith and with intent aud ability to construct said road, and in case objection to the 
granting | of such right of way shall be made, said Secretary shall afford the parties 
So objecting a full opportunity to be heard: Provided further, That where a railroad 


has. heretofore been constructed, or is in actual course of construction, no parallel. 
. right of way within ten miles on either side shall be granted by the Secretary of the 


Anterior unless, in his opinion, public interest: will be pr omoted thereby. 


18. In filing maps of location for approval under this. act, the same 


. ~ should therefore be accompanied by the affidavit of the president or 


other principal officer of the company, defining the purpose, intent, _ 
and ability of the company in the matter of the construction of the a 
proposed road. Further, each map should be accompanied by evidence — 
of the service of an exact copy thereof, and the date of such service, 
. upon (1) the individual; (2) in case of a reservation, the agent in | 
_ charge; (3) in case of the Five Civilized Tribes, upon, the. Panapel 
chief or secretary of such tribe or nation. | 


19. No action will be taken upon such map antil the expiration of 7 | 


_ twenty days from the date of such service. — 

20. If the line of location be parallel to, and within ‘ten miles of, a 
railroad which was in course of construction, or actually constructed, 
at the date of this act, it must bé shown wherein the. public aereets | 
will be pr omoted by the construction of the pr oposec road. 


APPROVAL OF MAPS OF LOCATION. 


21. Upon the approval of a nap of ipcatioti by the Secretary of the 
Interior the duplicate copy will be forwarded to the Commissioner of 
the General Land Office, the original to remain on. file i in the office of the 


6 “Commissioner of Indian n Affairs. 
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CONSTRUCTION. OF ROAD. eG 


gos 22, an palcoads company will. not ee permitted to pee with the” . ns 
- construction of any portion. of its road. until the wap showing. the loca-_ ns 
= age thereof has first been approved by the Secretary of the Interior. 


~The fourth section of the act provides as follows: i 


eae That if any such company shall fail to construct: and put in operation Gusttanth: of = | 
its entire line in one year, or to complete its road within three years after the approval * 

_ of its map of location by the Secretary of the Interior, the right of way hereby granted 
shall be deemed forfeited and abandoned i ipso facto as to that portion oftheroadnot 

then constructed and i in operation: Provided, That the Secretary may, when he deems. ee 

whe. 4 proper, extend, for a period not exceeding two years, the time for the completion of See, a. 

-* any road’ for which right of ey has been x granted ‘a and a 2 part. of which shall have ens i 

- been built. | ta : tS 


RSs, - 93, By the ate of section 6 of this: act Ae provisions | of Sion 2 a 
ae of the act of March 3, 1875, are made applicable to nee of way arated ns 
ee this act. Said section 2 is as follows: - 


That any railroad company whose right of way, or he fick or ‘roalbed upon ots ae 
| such right of way, passes through any canyon, pass or, defile shall not prevent any. 3 
other railroad company from the use and occupancy of said canyon, pass, or defile, 
_ for the purposes of its road, in-common with: the road first located, or the. crossing = = 
of other railroads at grade, . And the location of such right of way. through anycan- | 
yen, pass, or defile shall not cause ‘the disuse of any wagon or other public highway ae. 
now located therein, nor prevent the location through the same of any such wagon - She a 
.. road or highway where such road or highway may be necessary for the public accom- 
~-. . modation; and where any change in the location of such wagon road is necessary to 
+. permit the passage of such railroad through any canyon, pass; or. defile, said railroad. 
ane company: shall, before entering upon the ground occupied by. such wagon road, cause. 
se ., the same to be reconstructed at its own expense in the most. favorable location, and. eS 
oo, i as. perfect a Manner as. the. original road: Prov ided, ‘That such. “expenses: shall be ae 
ae eg uitably: divided between any number of railroad. LC ompeee GecuDyane and. using a — 


eee Le - same. canyon, pass, or ¢ defile. 22 


ey 24: When the railroad i is contieon is an affidavit oft thee engineer a ' eee 
ae ‘certificate of the president (Forms 5 and 6). must be. filed in this office, 
1D duplicate. “Tf a change from the route indicated upon the approved — ee - 
os map of. location: is found to be necessary, on account of engineering ee 
difficulties or otherwise, new maps and field notes of the changed = 
route must be filed and approved, and a right of way. upon such changed. ee oe 
ae ~ lines, must be acquired, damages ascertained, and compensation paid) 
oP Or account thereof, in all respects as in the case of the original location, a 
before construction ¢ can | be Decco with ee such changed’ line," oe 


sie, 3 25, Giea the approval. e ie map of: definite ioeation spediiie diree- iy ; : 
oy en tions will be given in the matter of the acquirement of the right of way 
ee a nd determination of damages occasioned by: the construction of the = 


-  Acqummray OF THE RIGHT OF WAY AND “ASCERTAINMENT POF 7 
‘DAMAGES OCCASIONED BY THE CONSTRUCTION OF THE ROAD. 
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- 26, ‘The act provides that before the grant of the right of 1 way shall : ie 
a ‘become effective= ; 


the company. must make payment to the Secr srckaey of the Tetanion, for the penees of 


: = the tribe or nation, of full compensation for such tight of way, including | all dam-.~ : a 
- age to improvements and adjacent lands, which compensation shall be determined 


~ and paid under the direction of the Secretary of the Interior, in such manner as he. 


Tay prescribe, Before any such railroad shall be ‘Gonsteucten: through any land, © Pe 
claim, or improvement held by individual occupants or allottees in pursuance of any 


treaties or laws of the United States, compensation shall be made to such occupant 


or allottee for all property to be taken or damage done By reason of the construction te ea - = 


of such railroad. =. 
PAYMENT FOR TRIBAL LANDS. 


| 27. The eonginone on ‘different reservations throughout the country * 
- are so varied that it is deemed inadvisable to prescribe definite rules 


in the matter of: determining the tribal compensation and damages for | 
right of way. As a rule, however, the United States Indian agent, or 


a special United States Indian agent, or Indian inspector, will be des- 
ignated to determine such compensation and damages, subject to the | 
approval of the Secretary of the Ingorior.. | 


-ALLOTTED LANDS AND LANDS OOCUPIED UNDER INDIAN CUSTOM, 


28. ‘Railway sompanies should not independently attempt to negotiate 
with the individual occupants and allottees for right of way and dam- 
ages. When the lands are not attached to. an agency some proper | 
person will be designated to act with the allottee in determining the’ 

individual damages. Where such lands are attached to an Indian 
agency, the United States Indian agent or other proper person con-— 
nected with the Indian service will be designated to-act with and for 
the allottees or occupants in the matter of determining individual dam- 


ages for right of way, subject to the approval of the Secret of the “ oa 


Interior. 
29. The act provides that— 
‘In case of failure to inake amicable settlement with any such oconpant or sllottse. = 


such compeusation shall be determined by the appraisement of three disinterested. 
teferees to be appointed by the Secretary of the Interior, who, beforeentering © 


“upon the duties of their appraisement, shall take and subscribe before competent . ae —_ 
authority an oath that they will faithfully and impartially discharge. the duties of. _ 


_ their appointment, which oath, duly certified, shall be returned with their award _ 


to the Secretary of the Interior. If the referees can not agree then any. two of. them ... ae 
are authorized to make the award. Either party. beirig dissatisfied with the finding oe 
of the referees shall have the right within sixty days after the making of. the award 
and notice of the same to appeal, in case the land in question is in the Indian Territory, Loe 


~ by original petition to the United States court in the Indian Territory sitting at the — 


_ place nearest and most convenient to the property sought to be condemned ; and if 0.5 
said land is situated in any State or Territory other than the Indian Territory, then “205 275 
‘to the United States clistrict court for such State or Territory, where the case shal] - - 
be tried de novo, and the judgment for. damages rondered by the court shall be : 


“ final and conclusive. When proceedings are commenced in court, as aforesaid, the 
‘ratlr oad company shall deposit the amount of the award made by the referees with 





ee 464 os DECISIONS: RELATING ‘TO. THE ‘PUBLIC LANDS. 


as RESERVED LANDS. 





eee the. court to abide the iiaementt amersors and ea ies ther rig jeht Ge upon ‘the he = . 
2, property. sought to be: condemned, and proceed with the construction of the railway. oe 
_ Each of the refer ees shall. receive for his compensation the sum of four dollars per. day. . ae 
. while engaged in the hearing of any case submitted to them under this act. Wit. 
- nesses shal] receive the fees usually allowed. by courts within the district: where. oe 
_ such lands are located. Costs, including compensation of the Teferees, shall be made Ci fe 
Lees part of the award or Judgment and be pat by. such railroad Hoompany;, ie ae. 


30. The superintendent of the school, ‘United States Indian Sent or i. 


_ other proper person connected with the: Indian. service, will be desig- oe 
- nated to determine the damages for right, of. way through such lands. 


: CHARGES: FOR PASSENGER “AND “FREIGHT “SERVICE ‘WITHIN. ‘THE ag 


INDIAN TERRITORY. 7 oe & aa 


31. ‘The fifth section of the act provides that— a 


> aay within the: Indian Territory. upon any railroad eouainioted under ie pro- oS 
visions: of this act. the rates and charges. for passenger and freight service,. if not | 
| otherwise prescribed by law, may be prescribed. by the Secretary of the Iuterior. from ee 
time to time, and the grants herein are made upon condition that the companies Pie 


| z shall transport mails whenever required to do. SO hy the Post- Office. poe. 


A copy of the act is s hereto attached. 


_(Pontro—No. 150, i. 


‘yasione Indian lands, and Indian allotments, and for other purposes.: 


re _ AN scr Po provide for ihe acquiring ‘of rights: of w ay. ‘by railroad: ‘companies 2 through Tndian 2 reser: ro ae 


i e Be ie enavted by the Senaie and House of Repr esentatives of the United States sof ae ee ar 
in Congress assembled, That a right of way for a railway, telegraph and telephone — 

vis. ite; through any Indian reservation in any: State or. Territory, or through any lands 

~~ held-by an Indian tribe. or nation in Indian ‘Territory, or through | any lands reserved eae 

_.. for an Indian agéncy or for other ‘purposes in connection with the Indian service, or. 

eae through | any Jands which have been allotted in severalty to any individual Indian ie 

oe ~ under any law or. treaty, but. which have. not been. conveyed. to. the allottee with full’: --.. 7 


E ‘power of alienation, is. hereby: granted to any railroad company organized under the - ee 


_ laws of the United States, or of any State or Territory, which shall: comply withthe : 
_ “provisions of: this act and such rules. and regulations as may be prescribed there-. 
7 “under: Provided, ‘That no right. of: way. shall be granted under» this. act until the | a 
. . Secretary of the Interior is satisfied that.the « company applying has made said appli- | eat ee 
~- eation in good faith and with intent and ability to construct said road, and incase = 
Se objection to the granting of such right of way shall be made, said. Secretary shall. ea ee 
afford the parties so objecting. a full opportunity to: be heard:. Pr ovided further, That 
eS e where a railroad has. heretofore been constructed, or is in actual course of construc- . a 
tion, no parallel right of way within ten miles on either side shall be granted by the =” 
eit, - Seoretary « of the Interior’ mnless,. in. his ‘opinions: public: interest will. be. promoted: ae 
ho Ahereby, set 0 Oe eee 
wee ere UBC, oe That such right: of: way. shall: not cueeod tty feet j in ae ou roach ade of woe 
... --the éenter line of the road, except where there are heavy cuts and fills, when it shall:= 6°. 
not exceed: one. hundred feet in width - on each. side of the road, and may include 
ee grouud adjacent thereto for station. buildings, depots,. machine shops, side tracks, eis 
-. turn-outs, and water stations, not to-exceed. one hundred. feet in width bya length © oe oe 
ee of two thousand fect, and not more than: one station to be located within any one 2 Pe a 
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i i ee jeaeus of ten ‘miles of road: Pr Gotaee: “ae. this: section: stiall anply to 
Bee all rights of. way: heretofore granted to railroads: in the Indian Territory where no- 
* -. provisions foe the width o of the Homey of way. are set out, in pane act ® granting 
a oe same. 


ee . ands ‘across any, of said tends at i any time,. pein permission ‘therefor. being: obtained” ots haces 
oe * from. the Secretary of the Interior; but. before the grant of such right of way shall a a ie ae: 


8 - become éffective a map of the: survey ‘of the.line or route of said road ‘must:be filed}... °  - 
- awith and. approved. by the Secretary of the Interior, and the company must. make| °°.” 





: . payment. to the Secretary of the Interior for the. benefit of the tribe or. nation, of full: oe — a 
coy “compensation for such. right of way, including ‘all: damage ‘to improvements. "and. ae 


Does adjacent. lands, which compensation shall. be: determined and. paid: under the: direc- . 
a tion. of the Secretary. of. the Interior, in’ such. manner. as. he may prescribe, Before. . 
ee “any. such railroad shall be constricted through any land, claim,. or improvement. - 
ieee fal “held: by individual: occupants or allottees in pursuance of any treaties or. ‘laws’ of. 
wis) ‘the United’ ‘States, compensation | shall be made to such occupant or allottee for all - 








. oes property to, ‘be: taken, | or. damage done, by. reason: of the: construction of. such rail- ee 
oy Toad, Tn case of failure to make amicable ‘settlement: with: any such occupant. on Cag oo 


a allotiee, suel. ‘compensation shall’ be determined by the appraisement. of three disin- 





: -". terested’ referees, to be: appointed by the Secretary: of the Interior, who, . before * | 
- _> entering upon the duties of their appointment, shall take. and subscribe before | com-— eo 


 petent™ authority an oath that they. will faithfully. and’ impartially discharge the. 
a * duties of their. appointment, which oath, duly. certified, shall be returned. with their 
~:: award-to the Secretary’ of the Interior.’ If the referees can not agree, then, any two" 





Re: ihem are authorized to make the award. Either’ party being” dissatisfied with . 
ae '. the finding. of the referees: shall have the right. within sixty days after the making ~ hee 
=“. Vof the award and notice of the same, to appeal, in case thé land i in. question i is in the.” ne ere 


“Indian Territory, by original: petition to the United: States court. in’ the. Indian’ "Ter-: : Las = | 
Sa = -Titory, sitting at. the place nearest and most convenient to the: property. sought to be. 
i> +>. condemned ;, ‘and if. said land. is situated. in. any State: or Territory’ other thaw: the- 





- Indian Territory, then to the United States district court for such State or Hetitory,: 
ee where the casé. shall be tried. de novo. and. the judgment. for. damages rendered. ee 
). 0+ the court shall be final aud conclusive. | When proceedings are.commenced in court.” 
ag aforesaid, the railroad company. shall’ deposit the amount-of the award made by 
Olas: the referees with the.court to abide. the judgment thereof, and then have the ri ight 

a, “to enter | upon ° ‘the property: sought to be condemned and. procéed with’ ‘the-constr uc. | 
tion of the railway. Each of the referees shall receive for his compensation the sum: 
- -of four dollars per day while. engaged in’ the. hearing | of. any. case submitted +o them. 
-. under this act. Witnesses shall receive the. fees: usually allowed. by. ‘courts. within 


a ‘ : the district where stich land is located. Costs, including ‘compensation of the ref-. * ee 8 ee 
oc “-erees, shall. be made pee of ‘thie award or. m judgment, and. ‘be pa by. such railroad 


cra company.” 


- Src. 4. ‘That if any: Back company > shall fail o esnstruet aiid: Fore in operation. 6 one~ 


: “the approval of its map of location-by the Secretary of the Interior, the right of way 
eek ace hereby granted shall be deemed forfeited and abandoned. ipso facto as to that: por- . 


: tion of the road not then constructed. and in operation : Pr otided, That. the Secretary. 


ae : inay, when he deems. proper, extend, for a ‘period. not ‘exceeding two years, the time. 


: tenth of its entire line in one year, or to. complete: ite Toad within three. years after S| 
1 
a 
-% 
ie 
ps 


for the completion. of any road. for aa right of wey! nas’ been n granted and a part: 


a _ of which shall haveybeen, built. 


~.> Sue: 5. That: Wei “a Yailroad. is. ‘eonatrieted “under. anes provisions. of this” not” 
- through. the Indian ‘I Yerritory: there shall be. paid by the railroad company 0 the 
Secretary of the Interior, for the benefit of the particular nation or tribe through 


| syhose lands the road may be located, ‘such an annual charge as. may ‘be prescribed: © 


- by. the Secretary of the Interior, not less than fifteon dollars for each mile of road,. Ae oe : 


--12781—vor 28-—80 | 
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De = such rights of: way. ox ee rar cee Pe easy 
tore SECT . That the Secretary of the Interior Halk make 5 all Aeodfal rules aiid veguta os 

ea tions, not inconsistent herewith, for the oe execution and omnes into. offect Sioa 
a aot all the provisions | of this act. S | hoe <8 
fan See. 8. That’ Congress ‘hereby reserves the right at any “time to alter, a amend, or - ae 
tes 8, __ Fepeal this act, or any Doraon thereof. : es oF > = ts = : “ i een = Sern ere ro ee : 


ae ae seem necessary. 

















_ Approved, March 2, 1899. 


CASES Nor. COVERED. BY. THESE REGULATIONS. — See ee 


as 39. att in. i the administration of said act cases are found which a are fe 
covered by these regulation s, such cases will be disposed of. according oe 
ke bor their respective merits: under special deacons or fa wee 





“Very respect, ae a as ras Tonns, - 


| Approved: ey oe es 
EB “A. HinoHoo0k, Seoretary. 


- OF MAPS OF LOCATION AND CONSTR UCTION OF RAILROADS. 
ee 3 ref ae ee Saye? Se , 


fo ce | -). “secretary. [or president]: ae ‘the: 





























—) ger Se ee Pi Sg eee 1D oe So ugheeen yer 
, being Gale sworn, says t th at hei is the fs presideait of. ihe: 


“County of — 











< name. and official Asslguation, of e each officer. rd): 











ee ile same , to oe paid s 80. long. as. , said: land shall Be owned and dostipied by aud nator oo 
ere tribe, which: payment ‘shall be in addition to the compensation otherwise required. oo 
oa herein, . And within the- Indian: ‘Territory. upon: any” ‘Tailroad constructed under =~. 
the provisions of this act the rates and- charges for passenger and freight service, 9 
if not: otherwise. prescribed: by. law, may. be proscribed by the Secretary. of the 30 -.°-". 
a fe Interior from time. to. time, and: the: grants. herein. are made: upon condition | that the ‘ oe 
=~. companies shall i transport mails. whenever Le to do; 80. > by. the Post- Office Pee 
ee Department: se 7 ee i 
os 8. See. 6. That. the! provisions of cebtion: two: of the he ee ‘Mareh thitd, iy sighteet a 
es hundred and. seventy-five, entitled “An act granting to railroads the. right of way 
aes through pes ae lands o the United poe are horeliy extended and made appli: ee 





Oo ommissioner. o - ce 





oS a onus: FOR PROOF OF ORGANIZATION OF COMPANY AND D rERIPIOATION me fe 


ee - Railroad: Company; ne eo a : 
oe hereby. certify that the orgesitzuvion: of said company has been, completed ; that. the aT 


ee to the existing laws of the. State [or Territory], ‘and: that the copy. of the. articles. 
_- of association [or incorporation] of the’ company herew ith: Cor: heretofore filed din 
=, the Department of the Interior] is a true and correct. copy. - ct ee 
eee In witness whereof I have hereunto set. my. mame and. the > corporate cea of the gee 
ee: a8 rae ene —_—— e Gees ries 


is Stare or — ore 
 Battroad ees 


: J sce pene that the following is a true list of. the officers of. the said company, : . > 
with the full name and official designation of each, to with ee insert the 7 fal [oe 


| President tof the le Company. ye | nk - 


oe ‘Snare ¢ oF: Se . - “ : 


ee “Mencing on the —— day of- 
shone and that such survey 3 is accurately represented 0 on the accompanying map. 


| tt ae ee 


ae [seax or “comraxy.} 


.. been constructed under his supervision ‘from- 
-. miles; that its construction, was commenced on the- —- day of 


ished. on the —— day — 18—; that the. line of, constructed road’ conforms to 
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“County of : 882 











20 











Fae -, being aqiys sworn, § says. ihe is he chief engineer of [ori is ‘the person eas 
Conk employed. +o survey the line of route of the. toad. of) the - 

2 “that the ‘survey | of the line of. route of said road from. : | 
mniles, was made by him [or under his direction} as chief engineer of the © 


- Railroad Company; ee : 
—) a distance aoa 


company [or as. surveyor employed by the company ] and under its ae com-— ee 








, 18—, and ending on the —— ~ day of.- 











“Sworn ¢ and subscribed to before ¥ me this - — ~ aay of - BS Se ee 








, do. ee cortify.t inate] a am. the ‘prosidént of. the - 














ee “Company; that - 


y By ha 


os No tar y ai Co 


= Hiilcond _ _ 7 a : 
- ——, who subscribed the foregoing affidavit; ‘is. the chief. no 


engineer of [or was s employed to make the survey by] the said. company; 3 ‘that the ° "> ae 


- survey of line. of route of the sompany’s road, as. accurately Tépropented on | the eo: - Z a 


sof route 80 surveyed’ and 3 as” 5 represented on the: said map was: adopted by thee com- a Lene s 
a pany by. resolution. of its-board of directors on the - —— day of - 
~. definite location of the road ‘from - | | 
+. “that the map has been prepared to be filed for the approval of the Secretary of the “fee. 
tee) . Interior, in order that the company may obtain the benefits of the act of Congress == 

ae approved March 2 1899, entitled: “An-act to provide for ‘the acquiring ‘of. rights: of ee Oe ei 

8 way by railroad companies through Indian reservations, J Indian. Janda, and: Indian be. yy oss 

ar allotments, and for other Purposes. ‘fe on : > : : 





to 4 @ , distance of - 

















ue ay Pr resident oe the 


« Bpetoiay. oe ee 








| Stare, or ee 
County of ~).88: 

















ts employed to construct the road of] the — 








to » & distance of - 











ae ee 
thiles; and. 2 


ae Bt a aed TRS ge Bee ge 


- Railroad Company. : — — : = = 


, being duly sworn. says 5 that Te is- ane ohief. engineer a [or “wads — oo: : . 
- Railroad Company ; ; that said road has 0 oes 


, 18, and fine 0 | 


a the line of located route which received the approval 0 of the Secretary 0 of the Inte- Sees - ine 


» 18—. Ss oh 





Le rior on the — ~ day of - 








ee and subscribed sai before me this — - day of , 18. - aed 


= a 








s Oe, . 
I, -, do hereby certify that I am. the prasideit of the 


“Company; : that ihe portion . of the road from - to: y @ distance of = 
miles, was actually constructed as set forth in the. foregoing affidavit of - 


























a chief engineer, or the person, pnployed ae the company in me promises; that i in its. E : = = | 


— ira Bie ee 


‘Railroad ’ : | bai : = 
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ae ene thie ae does. not deviate from the ting of route approved by the Seer sro = 7 “ 


as tary of the Interior on the - 


, 18, and that the company hasinall 





- day .of 





a > things” complied with the. requirements. of the act: of Congress approved: March 2, o ae 
1899, granting. to tailroads the @ right. of away: throagh Indian. ‘reservations, Indian sani 


nea : nee and Indian allotments, 











a President af the — Railroad Company, 
| “Abveat Sot ar ie ee ie ee ee 








"Seer etan ‘yo 


- [swan or COMPANY: ] 





STATE -¢ or. —y 7 “ 
| “County of 





> 88: Le 
, being. duly sworn, , says. i is the chief engineer of [or the person 20s 
os employed by] ‘the Railroad Company,. under whose supervison the survey, was - None, an 











oe : oe “made of the grounds: selected. by the company. for (station, buildings, depots, etc.; one 2 
as the case may be],. under the act of Congress. approved March 2, 1899, granting to. 
oon ~ railroad. companies. the right of way through. Indian reservations, Indian lands, and eae 


es : ; Indian allotments; said grounds being situated i in the- 
ee i township — -——, of Tange- 








— quarter « of section 
——, in the State [or Territory] of — 

















‘that a 


es the: accompanying plat accurately represents the surveyed. limits and aren, of af Be a 


ne ba Grounds 80 selected, and that. the area a of the cron 80 selected and sur veyed is is - 





2 : : purposes. upon pivblie lands within the section of ten miles for chi this. selection i is es 


~.., made; and that, in his belief, thé grounds so selected and surveyed, and repr esented, 


se Eee = 808 contemplated. by: said act. of Congress pppnrored March 2, 1899... 








28 are. ‘actually and to their entire extent. required. by the. ce for the necessary. ae : 














aay oni and subscribed to before i me e this a day of | : = 18 coo Se ee 


AUB NS Se ee ik 










es 7 Railroad a: Boe 











, do. nbieby certify + that: i am vthe e pieaedt of the: 


we = cous that: ‘the: survey of the tract represented onthe accompanying plat.was — = 
ve made under authority and. by direction of the company, and undet the supervision 


- ‘ing g: Plat actually represents the gronnds required. iu the. 


a! the use oF ite p aromnay described, eu said: act Aubin y March By 1899, 








ae =~, its chief engineer. [or the person employed in the premises], whose 
‘affidavit precedes this. certificate; that the survey as represented ou the. accompany- | 
quarter of. section 
. of township —— ., of range , for the purposes indicated, and. 
= to their entire extent, under the act of Congress aoproved March 2, 1899, granting - 
_to railroad companies the right of way through: Indian reservations, Indian lands, 
-and Indian allotments; that the company has selected no other grounds upon public 
lands, for similar DATAOBES: within the section of ten miles for which: this selection 
is made; and that the company, by resolution of its. board of: directors, passed on. ~ 
.. the. —- day of ; 18—, directed the proper officers.to present the said plat: for. 
the approval of the Secretary of the Interior, in order that the company may. obtain _ 


























=e aa 
- Railroad d Company. 





oP Bs OO eee Pr esident of the - 
“Attest, ae uted gee fae Wn eee cares 
s — -, Seoretary.. 
(san or: F COMPANY] fee Ge “ 
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AL Semin sme oo eek een a A 
“OKLAHOMA ‘TOWNSITE ENTRY_-PROCEEDS or COMMUTATION. ei ees 

oo ee | “Town oF BRAMAN, . OO oe | 
Where a an pr epplisations is: Parade under section 29, ‘act of. May 2, “1890, on. . Vehalf of an 22 : 
met incorporated town, for the money paid. on. a commuted townsite entry, the eyi- oye ce 
_ dence. of the i incorpor ation of the: town, and its: municipal organization, may bee oo Es 
aot ~ accepted; where the fact of incorporation is. shown by a certified copy. of the Nes 
.. order made by. the. county. board of commissioners, and it appears that the off. i ie 
pe oh. ears elected did effect an organization, though certain directory provisions in. 
ee Oe: statute, under. which the town was incorporated, were > nob gomplied with i in- Do See 
Pano oe inanner prescribed. . 7 se eae a | 


| Assistant Attorne Y- Generat Van Devdiiter to. the Seoretary of the iar : = | . 
| Le a Sune 1, 1899. fe geen (6. Ww. Byes 


| “Gndae fhe Yefereice’ of the tae Secretary, dated May 22, 1899, Be ae 
me have considered the. question presented as to whether the evidence fur es 
= nished by A. Ri ‘Hanna, as agent for the. town of Braman, Oklahoma, \ ee 
. Territory, who has applied for the payment to that town for school ee 
“purposes of the purchase price of said townsite, under the provision. o , cee 
~*~ section 22 of the act of Congress: of May 2, 1890 (26 Stat., ‘81, 91); is 
_ sufficient, under paragraph 11. of the circular. of November 30, 1804 ‘ 
(19, L. D., 392), to warrant the payment of the money applied or | eo 
Red attention is particularly directed to the following irregularities: ee 
; i : The cortified . copy. of the statement of the inspectors, required by subdivision i 
oe paragraph 11-of: Departmental regulations is not. sworn to-as required by sec-.: 
tion 9 of the Oklahoma act,. 2. Paragraph 19 of tho. Oklahoma act requires. alls. °. a. 
ie “municipal officers: to qualify within five days after election.. The evidence submit- 
~ ted shows that they did not qualify. for ten ‘days. after election, and that::the town. ee a 
os trustees: met and organized by electing. one of their pumber president, of the board coe eas 
one day. before they qualified as. officers of said municipality. Peg ce o 
cee “The ninth section of chapter 15, article 1, of the statutes of Okla- eee 
homa, provides that the return of fhe inspectors of the ‘election shall. 
be verified by the affidavit of the inspectors, and returned to the board. 
of. county commissioners at their next. session, who, if. satisfied of the _ SS “ye 
_ legality of such election, shall make an order declaring that said town - 
has been incorporated by the name. adopted, which-order shall be- con- 9 
> elusive of such incorporation in all suits by or against. such corpora-.-. 


oF tion, and it is declared that the existence of such corporation by the eee 


wae oe name and style aforesaid shall thereafter be judicially taken notice. of oe 


alleging the same, 





os 24 in: all: courts. and places i in 1 the terror 2 without t Specially pleading 6 or 


“The: omission of the ‘nspectors. to swear, to thee return cainot be ee ee 


7 » held to. vitiate the return, but the provision referred to requiring ‘their a eh 
ee return to be sworn to. must. be held to be directory. only, as the latter ee 


oe part: of said section empowers. the board of county. commissioners, if: ae 
_.. they are satisfied of the. legality. of the election, to make: an order’ ie 
-  Geclaring. a the town have. »: been: n incorporated. eye the name @ adopted, fr ee 
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ao ica order is ; declared: ‘to, be conclusive of such: incorporation i in ik 


- suits by. or. against. the corporation, and the record: contains a. certified — 


: os Gee of the order of said board, declaring that. the board are satisfied 
with the legality of the election, and that the town has been and is. 


incorporated under the name of Braman, I am therefore of opinion: 
that.this objection i is without merit. | 

-- 2, The provision in section 19 that the oath of office shall be taken .. 
- within five days is directory, and may be. complied with after that time 


(1 Dillon on Municipal Corporations, 3rd Ed., Sec. 219), The section 
_ provides that the trustees shall elect'a president from their own body. “ 


- Dhis was done. The fact that they had. not then taken the required 
oath is not fatal. Their recognition, after taking the required oath, of 
. their action in electing a president would cure any irregularity Deo | 
An examination of the record, together with the Oklahoma act, 
= -ahows that the: evidence of the > organization 0 of t the town is s regular i in- 


es all other particulars, 





~ Approved, June as. 1809; 
_ THos. RYAN,: eo ae 
- stig: Seoretary. 


Motion: for ; review or departmental. deuidon of P April 4, 1899, 28 


oe Da ® 281, denied Ju une 3, 1899, ed aa Recretary Byans. ee a — 


"NORTHERN PACIEIG RAILROAD GRANT-ACT or JULY. ras 198. a 


Insrev OTIONS. 


= Salk slain in 1 boafliet with: the Northern Pacifie pene coming ween: the. provisions. 


of the act of J ‘uly. i 1898, which remained. unpatented at the date of: the passage 
_ thereof, should be adjusted -i in accordance with the terms of. said. act. | 
Additional segulations under the fiot of July 1, 1898, adopted. | 





Pine : Acting g. Se eretart y Ley yan to the. Coimissioner of the Gene al Land Office, : oe 
MeL (W.-Y. D.) oe | Sune 3, 1899. ee eee «WS 


The Department i is in receipt of your ‘office letter of M: ay 4, 1899, pre- “ 
senting certain matters relating to. the act of guy 1, 1898 i Stat : 
697 , 620), in which you state: 


By letter of April 8, 1899, Messrs. Britton aid Gey? roaidont ailoeney for the we 


Northern Pacific R. R. Co., call the attention of this office to the fact that a number. 
Balen ie of patents. have issued nave ‘sely to said. company since the passage of the. act of J Hy. : : 
21,1898, covering. lands which, if unpatented, would. come. within the: ‘provisions of 


a said act, and suggest that. 80 much. of the circular of. f Rebriary’ 14, 1899, as ‘restricts, 





"DECISIONS RELATING. ‘TO THE PUBLIC. LANDS. a ma ar 


~ - elected to: sotaia the: dani’ eaibraced in ‘their speeiectivg ehtries and a saan = = 
ae should be allowed the right to select other Jands i in. liew thereof under said act. ae eee 


’ # 


The section presented by aid ee as. to whether the efvotili in ae ie 


rae oy to be interpreted, so as to:exclude: from disposition under the act of J uly 1, 1898, .” a 


ee “ es all patented lands whether patented prior to or after the date of the act, is therefor’ a. 
on respectfully submitted for the consideration and instructions of the Department. . 


. ay Paragraph. sever of the regulations approved. February. 14, 1899 (28 nie eae 
oL D., 108), issued under the act of July 1, 1898, states that: ee 


Since the i issuance of patent terminates the jusitichon: of the Land Department _ 


Cs ver the lands patented and. exhausts its power to examine and decide upon claims - oe 


to such lands, and since this act manifestly refers to conflicting claims to ‘lands © 


which have not passed beyond the jurisdiction of the Land Department, it follows. _ 


that its provisions are confined to unpatented lands, and that lands which have. - | 


. been patented are not the subject of a and can‘not be made the basis - ; ae 


ot a lieu selection under this act. - 


; This. portion. of the paragraph can ‘only alate to. such lands as ; had 3 
- been patented prior to the passage of the act of July-1, 1898,-and as to 


all such lands said act is without application. But all. conflicting — 


“-elaims coming within the provisions of said act to land which remained: ~ 


= unpatented duly 1, 1898, should Ng nea of in n accordance with the ; 
- terms of that act. 


The patenting of lads : eric were on July ie 1898, ie subject of : 


such conflicting” claims without following the provisions of said. act was — : 


- in violation of its terms and therefore erroneous: : 
~ To the end that the benefits intended to be extended bys said act may 
_ be still secured to those entitled. thereto, and to avoid possible and. 


i unnecessary litigation. in the courts - as a result of the inadvertent or ; : 
erroneous issuance of :patents ‘since July. 1, 1898, in such cases, the ..: 


- following regulation is added ‘to those. - adopted Eobenaty Mth last, ee 


~ under said act, namely: 


47, Where any portion of an odd- bambeked: section within the limits ; ee i 


7 : of: the. grant to the Northern Pacific Railroad Company: coming within . 
| the provisions of the act of J uly 1, 1898, as herein. construed, has. been : 


patented without: following the: provisions. of. that act, the individrial. ey ; 


. : ‘ claimant: will, notwithstanding the issuance of such patent, be advised, : ; we, 
-... in. the manner, prescribed by paragraph 18, of. the option accorded iim ee 
- “by. said act. If the- patent was. issued io hin’ and. he elects to Telin-. 3!" 


~ quish his claim he will be required to make reconveyance of the land 


22) to the: United States in the manner prescribed by paragraphs. 24, Dee : a 


and 26; but if he elects to retain the land patented. it will be listed. 


Se according to paragraph 23, with a view to its. ‘relinguishment by the- - : 
-<. pailroad company. If the patent was issued to the railroad company 7 
and the individual claimant elects to retain the land so patented the — 


ee : e company will be required to make reconveyance thereof to the United 


o7 a States according to paragraphs 24 and” 26, wherenpon the individual pr ee 
.. Claimant way perfect, title thereto and the railroad company may een oe a) 


ae other lands i in Tien thereof as in n other cases. Pe 














ee AIO "DECISIONS | RELATING | TO ‘THE PUBLIC. ‘LANDS. 


"FOREST [RESERVATIONS-ACT OF JUNE 4 1897, r ee 


OPInron. * : ao ee ee 


quishment of lands included within forest reservations: 


ee a ‘The ob of. aie x, ‘1897, inaieeas: no: ‘provision | OE. the issuance of scrip, on 2 the relins — 


— The provisions made. in said act. for. an. exchange of. land. ingluded. within forest 7 Se 


reservations, and covered. by. an. unperfected. bona fide claim or by. patent, are 7 is 


~ applicable only. to: forest reservations established by. executive action under sec- _ I oe | 
tion 24, act of March: 3,. 1891, and do not: extend. to. Teservations, « or ‘national Sites 


- parks, created by special acts of Congress. 


Aug gust 26, 1898. 


a “The Debertmadt s is in. 5 receipt of. your. letter of Ju une e 24th, 1908, ake one 
a ing for an. expression of opinion as to whether the provisions of the. as 

oe sundry civil act of June 4, 1897 (30. Stat.,. 34- -36), “providin g lieu: scrip - Le 
-. in exchange for lands in forest reservations,” are applicable to the Gen-- 
a eral Grant and Yosemite N ational Parks; created Eby. the's act tof October coe 


1890 (26 Stat., 650). ° 


a, oT n reply to your inquiry, ae have the honor 16, state that the ac of 5 ie ae 
ar 1897, does not provide for the issuance of seripin any form. The 
ae “first portion. of the act, or rather the first “part: of. that. portion thereof 4 
~. . owhich-refers to forest reservations, concerns the survey, establishment,’ 
Io - modification, revocation and: ‘suspension of: forest. reservations estab- wR 
Se  Tished “by Executive proclamation, under section. twenty- -four of the | ao. 
at of Congress approved. March third, eighteen hundred and ninety- es 
ea “one, entitled “An Act to repeal timber culture laws, and for other pur- ee 
ee Dee 37? (26. Stat., rF 00, 1408), Then follow other provisions concerning ees 


oh ees ~All public lands heretofore designated. and reserved py # ‘the President of the @ United ee 
oe States 1 under the provisions of the act approved March third, eighteen hundred and. | 
> “ninety-one, the orders for which shall be and remain in full ae and effect, anguse 

pended and revoked, and all public lands that may hereafter be set aside and 
ice reserved. as public forest reserves under said aet, shall be as. far as. prapiteeble con-: Cd 
Rae ae ae and adminis tered i in accordance. with the following g provisions: ee oe 


_ Among the provisions which follow is this: a. 


oe That in ‘cases in which. a tract covered. by: an. aiperfooted. bots ide lain. or: by. a : ee 
tee tant 18. incladed within. the limits of a “public. forest aon the settler or aes 





ee) * Nob reported in 1 Vol, XXVIL, 








ser 3 Bliss to: Hon, Marion De Vries, House cof pti, 


: a a the p ‘purpose and. effect of which provisions. are shown byt the > Tang nage me 2 
ad pe oft their introductory paragraph, which reads: _ : ee es 


"DECISIONS RELATING To THE PUBLIC LANDS. AB nae ao 


a fe owner thiene6?: may, if ie. desired ‘3 ao 80, relligniak 4 the tract +6 the poveriniept, eS 
: and may, select: i in liew thereof a tract of vacant land open. to settlement not exceed-> ee 

ee “ing i in area the- tract covered by his claim or patent;.and no charge shall bemadéin > 
gue ¢ cases for making the entry of record. or: issuing the patent to Gover the. tract oa 

. “selected: “Provided further, That in cases of unperfected claims the requirements Of a. 

o> the laws: respecting seitlémant; residence, improvements, and:so forth are complied =. 

-. » ~with on-the new claims, credit being allowed for the ° time spent on 1 the relinquished, ie 
eae ae claims, ; a ae 


Sour. letter pfeconts the question qhather this last pacaaeaph applies a ae 


— “to, all. public. ‘forest reservations, including the: General Grant and se ae 
_.... Yosemite National Parks.. Considering the terms of the act.of Juné 4, 
ors 1897, it seems to be clear that Congress had in. mind, and was legislat- ° oe 
ing with sole reference to forest reservations created is y executive action 
under. section 24 of the act of March 3, 1891. The absence of express Wa 
_-. language to this effect in the: particular paragraph to which you call = 
attention and which is quoted above, does not of itself serve tomake = 
that paragraph-so general in character as to make it. apply. to forest a 
reservations created -by special acts of Congress and not by executive pth nt te 
ed _ proclamation, under the general law of March 3, 1891. | - 


In enacting the law of 1897, Congress was: dealin g with a . patioulad zi oe : 


oe =e class of. forest reservations, established for the purposes. therein named, oer : ae 
°'.” py the President under section 24 of the act of March 3, 1891, and not. 
‘ eo swith reservations, or more properly. speaking natioual parks, Such as. oe 

. the General Grant and Yosemite, created by special acts of Congres i 


ee containing special provision for their administration and control. 


a 2 old title. to Jands. within. these national. parks, and might ‘work no oe 
— injustice to the government, that will not justify a strained. or erroneous = 
: construction of the act of June 4, 1897. If settlers or owners of land: 


~ While:a contrary. construction might be of advanta ge to persons wh oe 





ie 7 . within. the: Gener al Grant: National Park or the Yosemite N ational te 
ce. Park, or. any. other: public park. established. by special legislative ‘act, oo 


os - desire to be placed: upon an equal footing with settlers and:owners ‘of. 
~ ". Jand.in reservations. er eated by executive action under the. act of March 
ae 3: 1891, their remedy must be obtained: from Congress, as this Depatte: : 
Se ment i is without authority under existing legislation. - ee ne 


“Grant, Yosemite and other similar national parks, the provi sion of. the 
~~ aet of June 4, 1897, authorizing an exchange of private lands. and_ 
a claims i in such’ parks for. a like amount of public lands elsewhere located, ° 
a oan to that end I shall address al earnest. communication to the Com : 
ie ae on. Public Lands in ‘the two. branches of Congress... - os 









I trust that the. next session of Congress will aitond: to Hh ¢ General i 


s Wropared. by 
_ WILLIS VaN DEVANTER, | 
.. x Assistant A ttornes y General. 











. “CANALS AND: pIrcHEs IN vornsr RESERVES. ie a 
-OpINtON.. = 


Ds 7 ‘The grant: nade i the ak of Mara: 3, 1891, of righisie of way - foe eandia; ditehies ee ase 
oes es reservoirs, over. public lands and reservations of the United. States waslimited, = 
oa aie the terms of said act, to companies formed for purposes of irrigation, and? eo 
~~ while. section 2, of the act of May 11, 1898, amendatory of the act of 1891, per- ae 
Le mits the use.of. rights of way,. granted under said act of 1891, for other purposes, ne Ek 
ne at does not enleree the class of Cermitess, or. make a new grant; hence under oo ae a 

. "establish 3 a reservoir, ‘or. construct: i a “dita for. mining. « or domes: purposes, - a 
within the linits of. Yosemite Park, or any. forest. reserve in California, er aoe ee 
The act of October 1, 1890, setting apart the forest reserve known as the “ Yosemite Boe aa, 
“National Park,” confers no-authority upon ‘the. Secretary: of the Interior to-per ae 
mit the use of lands embraced therein’ ¢ asa aright of ey: for canals or r ditches for cen wee 
ae any. purpose whatever. | oe 
eee the act of June 4, 1897, provides oe ‘the. sontrol. and: administration: a all public. Se 
ae 7 " lands set apart as: forest reserves by the President, under section 24. act of March oe : ; fe * 
8, 1891, but. makes no- grant of right of way ‘through these reservations, and 
_ does not give the Secretary of the. ‘Interior. any new’ or additional authority to. = 
permit the use of a right of way through them or within their boundaries, and ee 


oe aoe is S not applicable: ts to reservations created ee peas act of Congress. . we = : : on - oe 





| Assistant i Attorney, Generat Van Dovanter to the 2 Seoretan y of the Interior, Et 
oo June. 6; +1899. ; ok oa Oe OEY. as 


é Pa ee - oe SE ee 












an his | i io you of the 3d ‘iltino, the ‘Hon: Marion i DeVries mem- Be 
Ber of. Congress ; for the second. California district; refers to the impor- oo 
_ tance of the matter of constructing reservoirs and ditches within forest 
~ reserves .to- ‘control, and utilize the water supply 4 for y mining BRO & 
- ~and submits a question. as follows: ee oo ae 





s “I therefore address. this letter to. y ou, asking heir. or. oe ‘the: Hoarataty: of the: ae ae 
Tntertan has. ‘the: authority. to grant: to any: individual. or corporation, ‘the ri ight to. oe 
_- establish a reservoir or construct a ditch within the limits of the Yosemite National eee 
~ Park, or any forest. reserve. within this. Stats for r the eTmEposes. of mining, on, J if hee ae a 
"please, for domestic purposes. po ee a oe a : eet 
2 Mr. DeVries. calls. ‘attention. to 5 the Hevised: 1 Statutes; evidently 1 refer a 

| fing” to. sections 2339. and 2340, which read as s follows: _ Se = 


“mining, agricultural, ianateetiag, or - other purposes, ta “vested. and accrued, 
and the same are recognized. and acknowled ged. by the local. customs, laws, and the - 
- decisions of courts, whe Posseasore | and: owners of such vested Fights shall: be sic 
. ‘ditehes are canals for ‘thé purposes ‘peroti nspecified is ‘acknowledged ; an: d confined? ae - fe aan 
So but whenever any person, in the construction: of any ditch or canal, injures « or. dam- See 
wae ages ‘the possession of-e any settler. on. the public domain, the party, committing such ee 
77 inj ury or, damage: shall be liable to the party injured for such. injury. or damage. : ae 
SEOs 2340. All: patents: granted, Or. pre-emption or. ‘homesteads: allowed, shall. ie ee wet 
: subject to any” vested and acerued water-rights, or. tights: to. ditches: and: reser voirs ete, 
co used. in: connection. with such mater tights as. mney. have, been. Acquired. under ore 2 a on 
at pocoused by the e preceding « section. ocr ae Shh ane ee 








oe ? alee | “DECISIONS RELATING ‘TO. raw PUBLIC “LANDS. ee ao 


- By the nok of, March 3, 4891 (25 Stat, , 1095), ihe right of way “through.” 


- oy ie public, lands and reservations of the: United States is granted eee 7 
any canal or ditch company, formed for’ the purpose of irrigation, to. 


the extent of the. ground occupied by: the water of the reservoir and | ~ a 


of the canal and its laterals and fifty feet on each. side of marginal 


limits thereof, and it is further provided. that nothing therein shall ~ 


authorize such company to necuny the right of ee except for the pur: 7 
poses of the canal: ‘or ditch. a 


The act of January 21, 1895 (28 Stat., 635), aithorizes the Secretary 7 : 


. of the Interior to permit the use of the right of way through the. pub-' 


a 2 lie lands. not within the limits of any park, forest, military or Indian 


| Teservation, for tramroads, canals, or reservoirs, | to the extent of the 
ground occupied by the water of the canals or reservoirs and fifty feet. 


- on each side thereof, or fifty feet on each side of the centerline of the. 2 
= tramroad, by any citizen. or association of citizens of the United States  ~ 


ts engaged in the business of mining or quarrying or of cutting timber a - 


ce and manufacturing lumber. This act was amended by that of May: 1 ee . : 
~~ 1896 (29, Stat., 120), ° but this amendment does not refer to permite for fe 


os - : canals and ditches, ee 
-....Ihe act of May Te 1898 (30 Stat. sO), amended that of Ja, January aa, fr 
eee 1895, by. adding thereto the: following: De. Paes 


That the Secretary | of the- Interior be, and. ieeby is; ainthorized and: empowsted, 2 oe 


ee ae general regulations to be fixed by him, to permit the use of rightof way upon 
__ the public lands of the United States, not within limits of : any park, forest; military, Sse 
-_ or Indian reservations, for tramways, canals, or. reservoirs, to. the extent of the. 9 =. 
ae ground occupied by the water of the canals and reservoirs, and fifty, feet ‘on. feach * 
.. side of the. marginal limits thereof, or. ‘fifty feet on each side of the center. line of =» 


2 . = thet tramroad, by: any citizen or association of citizens of the United States, £ for the o 
ew: purposes of furnishing water for domestic, public, and other beneticial uses. © ee 
Sec. 2. That.the rights of way for ditches, canals, or reservoirs heretofore or. hee a ae 


a "a: atten, approved under the provisions of. sections eighteen, . nineteen, twenty,. and 28)! : 

_.: : twenty-one of. the act entitled.“An Act. to repeal timber-culture. laws, and for cother ee 
_.s purposes,” 7” approved March third, éighteen hundred and. ninoty- one, may. be. Tised 8s 2 
~ + for purposes of a public nature; and said rights. of way may be nsed for purposes of 





.. water. transportation, for domestie _purposes,. or. for the oat of power, as cg . 


subsidiary to the main purpose of irrigation. 


The act of 1891, supra, granted the right of 3 way through: the e pubis a 
lands and sonorvations of the United States to any canal or ‘ditch com: 
pany formed for the purpose of irrigation and prohibited the occupancy. cern 
of such right of way.“‘except for the purpose of said canal or ditch.” 0°. 
Under the provisions of. this act. this Department -has refused - ‘to. ee 


approve: maps where it was shown that. the water was to be used to - 


* generate electricity for the lighting of certain: cities (H. H. ‘Sinelair,, Ghee 
-al., 18 L. D., 573), where the reservoir was to be used: for furnishing ... 


| - ae water to a city, (South Platte Canal and Reservoir Co.,: 20 L. D., ‘Lo4. Poe 
-. and 464), where the purpose was to establish a waterway for the trans- as. 


a hes _ portation of timber (Chaffee. County Ditch and. Canal Co.,, 21 L. D., , 63), | ne 
fia: — and where the water was, to: be used. for domestic. DUEORES, for manu- a os e 












3 ATO | "DECISIONS RELATING TO. THE : ; PUBLIC LANDS Potier eas : 
eee “Shvobittng purposes, “aint 4 in ‘the operation of ‘hydraulic mining ‘machin- ae 
ee er y, in connection with irrigation (William Marr, 25 L. D., 344). 
Tt was deemed advisable to extend the privileges ‘in respect to the <: 6 
. oe “use of the public lands, and by the act of January: 21, 1895, ‘SUupray, the oo 
Bee Secretary was authorized to permit the use of a right of way fortram: =, 
roads and canals and reservoirs by any citizen or association of citizens 
-... engaged-in the business of mining or quarrying or cutting timber and 
manufacturing Iumber. This extension was, however, limited .to the 35 
- publi¢ lands not within any park, forest, military « or Indian reser veHOw) os 
coe and hence is not important: to the present inquiry. . ee ae 
_ The act of May 11, 1898, supra, purports to be.an Aacnanewt of the pss 
act of 1895, and section, one relates only to the public lands not within’ =| 
the limits of any reservation... Section two is in effect amendatory of. 
_ the act of 1891, and relates to all lands coming within the purview of 
. that act,. which | embraced poth public. lands” and: reservations. of the 
- United States, “It provides that the rights of way. eranted under the 
act of 1891 may be used for purposes of a public nature and for water - | 
Soe transportation, domestic purposes and. for the: development of power. 
ee This section. does not. purport to make any new grant, but simply per-- | 
> mits the rights of way granted by the act of 1891 to be used for other © 
“> purposes than that of irrigation. No new class of grantees i 1s described : 
_. in this section, and-to determine who may be entitled to aright of way: 
~ it-is necessary to turn. to the act of 1891. There the grantees are . 
"described. as “any canal or ditch company formed. for the purpose of» 
et irrigation. ” If it had been. intended. to enlarge the class. of grantees | 
some apt language similar to that of the first section would have been = 
used in this second section of the act of 1898. The controlling idea. ree 
Eos was still, as in the act of 1891, irrigation. ae ae, 
ae ‘So far as these acts are cérjoarned the- Seotetary'o of the Interior has. 
een ier authority to. grant. the right to establish: a reservoir or construct a. 
-. diteh within: the limits of the Yosemite ‘Park or. any forest . reserve in 2 
California for mining or for domestic pur ‘poses. ae 
ee Sections 2339 and 2340 Revised Statutes.do not authorize the Soare: a 
eae “tary of the Interior. to grant any right of way for ditches and canals, | 
ee but. simply. recognize: such: rights to. the water upon the public domain. de 
> sas may have accrued under local usages and customs. _ These es ee 
“do. not. affect the question. here under consideration. | _ ee 
“There is nothing in the act of October 1, 1890 (26 Stat, ., 650), setting | aoe 
eee pei t certain lands in California as a for est réserve, how known’ as “The 
| Yosemite] National Park,” conferring upon the Secretary of the Interior oe oe 
authority to permit the use of lands embraced therein for the purpose. 
ofa right: of. way for. canals” or ditches. for any Purpose. whatever, a 
a euoe. the: general: tule applies. to that reservation. ae Pe. 
. RY. section 24 of the act of March 8 1891 6. Stat, 1095), the Presi- a 





- as public n reser vations. i “The act tof Tune 4 1897 7008 Stati, uy, 738) con- ome : 





; ee ae enh. ye : a aja ; aioe eh, 
2 inde ere ae oa 


_ DECISIONS. ‘RELATING ‘TO THE ‘PUBLIC: LANDS. eee es 


ee tains | provisions ‘for the control and administration of all itblie lands 
Se | set aside and reserved as forest reserves under said act: of Mareh * 3 Re gia Or es 


i oe - : 1891. _ Amon g these provisions is the following: | 


— an water on such reservations: may be used: for domestic, mining x, milling; or. irri- oo 
a Ace purposes, under the: laws of the State: wherein such forekt. Geaccvatiouc® are et SS 


situated, or under the Jaws of the United States and ‘the rules and regitlations 


he = established thereunder.- 


This is. the only provision n relating t to the: subject tiider scnakdstatign: pee 


rae It does not grant.a right of way through these reservations, nor does 

it confer upon the. Secretary of the Interior any new.or additional = 
ee. authority to. permit, the use of a. right’ of way through them or within = 0% | 
~~” their boundaries. . But even this act: does not apply to any. reservation. 
7. ereated'as was: the Yosemite National Park, by special act of Congress, 
7o 2 babis by its terms restricted to. reservations set ae by the ees oe 


- under the provisions of: the act of 1891. e eee 
» Answering specifically the question. submitted; ae nilvise: you ‘that the: oe 
Secretary of the Interior. has not the author ity to. grant to- any. indi- ee es 


oe vidual or. corporation, the right to. establish. a@ reservoir or. ‘construct Qo es | 
ces “ditch: within the limits of the Yosemite National Park, or any. forest ° - Pe 


. s veserve within | the State of f Oalifornia,. for the. pur poses. of, ae ee 
Pees for domestic purposes. oo ee ee ae cee es 


ae 7 eae 307, denied a By. 7 AeHnE Recrerars, Hyon, J Ju une 6, 1899.0 


pptoved. June 6;. 1899, oe 
_ THos. Ryan, 4 Acting g Serer. 


ey eee Bawowin Scar Coan o. oO QUINN. ; 
Motion for’ review of departmental. ‘decision’ of “april 19, 1899, 8 


“RAILROAD GRANT—EXPIRED PRE-EMPTION FILING. 














“OREGON, AND. CALIFORNIA, R ‘R, oe i a ae 


ce An sipired: pre- ,-eniiption filmg of pecoed ab the date when’ a allroad ‘grant ‘Deedes & oo 


effective i is not an existing claim that. serves: to defeat the operation: of the grant. 2 ne ss a : 


as eo g Seoretary Tiyan to the Commissioner of the General Land “Opto; = - 


a are | ve V. Dz i: eee dune 6, 1899. ee EWG, ) oe 


An pane bas béen’ filed. on behalf of. thie ne rae oe ro 


su Railroad Company from your office: decision. of July 30, 1897, in which: ee a 


It is held. thatthe W. 4 of the NE. 4 1, the NW. i. of che SE. 4 , and: ‘the. ae 
_ SW. 4 of the SE. 4 of Sec. 21, T. 30° S. R.1 B.,. Roseburg. land district, “2/0: 
_ Oregon, was excepted from the grant made e by. the act of J aye 25, 1866, ae oe 

| to aid i in the construction of said road. a “ a . 
The tract above described is. apnea. that portion of thie Gaal det ee 


7 nitely located September 6, 1883. It is of the class known as « unoffered”” ° = = 


ee land, never having been proclaimed. and offered at. public sale, and.” a 


a 





os Glaimaute’ under’ ihe: pre. eee oe 


os s tole se law are. ‘feguired 4 to: inake 5 ptdoe: and payment’ within: thirty eo a 
onda Be ~-taonths: after the expiration. of the date for filing declaratory mOuees) Se 
EE ee Be prescribed i in section 2265 of the Revised Statutes. — ee 








> On January 9, 1877, one L. M. Robertson filed pre- ‘smption’ declara: . ee 
oe “tony statement. No. 3017 covering, this tract, in n whieh statement settle: oe 


We thus find that since 1871 all laiinants of. ‘pre- “spell rights (ont those viata oe 
é by operation of law, unless within thirty months after:the date prescribed for filing 
_their.declaratory notices they made. proper proof and payment for the lands. claimed... .° 
‘The filing of their declaratory statement and the record. made in pursuance of that ~ 
> filing’ became. without legal value. if within the time pr escribed. by the statute proper: 
proof and payment. were not made. : Whether such proof and: payment were made 
-srould be matter of record, and if they. were not so-made the original: claim was can- 
-» eeled by operation of law, and required no cancellation on..the records of the land. : 
“office to carry the forfeiture into effect...The law. forfeited the right and canceled. 
~ the entry just:as effectually. as if the fact were evidenced by. an. entry upon - the rec. 
cord, ‘The mere entry would not cause the forfeiture or cancellation... It is the ‘pro- 
_.. vision of law which makes the forfeiture, and the entries on the record area mere 
- acknowledgment of the-law, and have in and of themselves, if not authorized by the: 
. ¢ law, no effect. The law does not provide for such a cancellation before It is to one me: 
a effect. ‘The expiration « of time is a most effective cancellation. 


Again, in. referring to. the case of Whitney v. Taylor (158 U. 8. ,85), a 
it was said: The material fact that. it. was an existing claim was the — 
— fact upon which the case was decided.”. And in proceeding with thee con- A 
sideration. of the case then before the court, ‘it. was further stated: 


me 2 penfocted i into-an eonaay by making Tif0oE. and d payment; ‘as 2 edule. bye oS 
Sn pe pre- emption Jaw... Tt was therefore of the class known as Pexpited? 4 a fae 


3 definite igeationt of the company’ S s line of road, it was ‘held. in n your office 5 ve — 
: decision that the tract embraced. in the filing was: for’ that reason’ — 
: excepted. from the grant made to aid in the construction of said: railroad... 
In the recent case of Northern Pacifie: Railway Company v. J ames De. 
Lacey, decided by the supreme court May 22, 1899 (174 U. ‘S. —), in. 
pas ‘considering the: effect of ¢ an spite} pte: emption ae upois unoftered — 
land, it was said: : 


In this case, such fact does: not exist. ‘There was no existing claim. at the dimeor oe 


ake aie filing of the. map of definite. location by the plaintiff herein, ‘It had expired and | oe is 
ii become wholly invalid by. operation of: law, The ety months had expired: year ae 
‘before the filing of this map. - | tet 


‘Upon the facts as found i in this case, ius seems ie us. that: there was no ‘claim against - - ore 


ee : - 1864 and by reason of. the filing of its map of definite location March 26, 1884. se 
Applying said decision to the: ease at. bar, it must. be held. that the: ee 





the land at the time of the passage | of the act of 1864, and that years before thetime = 
of the filing of the map of definite location in 1884 the claimi that once existed (in. 
1869) in favor of Flett had. ceased to exist in fact and in ‘law, and the titleto the = = 

.  Jand passed. to the railroad company: by virtue of the grant contained in the act of ee 


ae “lai to this. land | in’ favor of L. M. - Robertson “by 3 reason \ of. his ere: ; a 
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i. 
. 


_ PRICE OF -LAND-SECTION & 2857, 2 ‘REVISED STATUTES. 


‘, oa i. = ‘ = is “InsrRuctions. | 


: Alternate : tenet ved: sections wi ithin the limits of the ent, along ‘the 6 onstrated a a 
. . main and branch: lines: of .the: Soutliern Pacific. railroad, and . ‘also within: the Wes e a 
limits of the forfeited. Atlantic and Pacific grant, must be held at double minis 0! “a 


onc sapuen fling made af ‘this ftact in.Jé anuary, 1877, had coated. to exist oe ee 
... in fact and in law at the date of the definite. location’ of the. company’s 
~~ ine of road, and that the title to the Jand in: dugation therefore Passed ~~ a 
to the jultoad company by virtue-of its. grant. © | | a a 
.. - Your office decision is therefore reversed, and the Fane twill Be listed See 
> “for approval on. account, of. the grant, if otherwise regular and proper. 
».. In so far as previous decisions of this Department. relating” to the — ee 
are “adjustment of railroad land ‘grants have given recognition to pre-emp- - 
oo tion filings. as existing claims, after the expiration of the period. within’. 
ao which. by law proof and. ola are. required. to be made, 8 such deci- eee 
oe . sions will no o longer be followed.. ee a 


ae ‘mum, . irrespective of any. question’ as to whether the. ‘Southern. Pacific. ean: 9). a 


‘ x sce s title to anys or. ral of the odd numbered sections s within said: conflictin DEE es) 2 
a limits. 3 7 Lge 2 fe ae ae # 


a Tan in. receipt: on your office letter of May 16, 4899, aoinuve to ‘a ek oe 
: *¢glegram from. the receiver at Los Angeles, California, ‘submitting g ther. 
oe following inquiry: “Are even numbered sections within the Routt ee 

"Pacific restored primary ‘limits single, or double, minimum?”.- aga as 

pg re It appears: from your office letter that. the inquiry: relates to the even pes 
ree numbered sections coterminous witli the portions of the grants for the eae a 

.. Southern Pacific main and. branch lines where said: grants: are over-9 8 
“lapped by the grant made by the act of July 27, 1866 (14 Stat., 292), to 

aid. in: the construction. of the main line of the Atlantic and. Pacifie eee -_ 

oe railroad. ~The last mentioned. grant, within the overlap referred ton.” oo 

owas forfeited for non- construction by the act of J uly 6, 1886, bs tat, ee 

188), ? | 


In submitting this matter your office letter states that: 


Acting Seoretary Bye yan to, the Commissioner oft the General Land wa Olea: — 
_ ou Vv. D. eee June 6, 1899. eas (B Wey oe 


Under the settled rolings of the Department. contemporaneous grants: to aidd in the ee 


. tn construction of railroads take moieties within théir overlapping primary limits, and Ri Bee Z 
- *.as to the even numbered sections of land lying within the common primary limits of) 
_. the forfeited. Atlantic and Pacific grant and the Southern Pacific, main line, grant. ee " 
«the road under the latter having been constructed and the grants having been made. 
-. by the same act). it is suggested. that they be. held. ‘at the double minimum price © _ on 
| (82. 50 per acre) unless and until it shall be determined that said. Southern Pacific ee 
-. main line grant takes nothing withiu the forfeited Atlantic and. Pacific grant. | Zaee 


‘The title to the odd numbered sections of land lying within the common primary _ eee 


| limits of the forfeited Atlantic and Pacitic grant, act of 1866, and the Southern. 4 
ae Pacific, branch line, grant, act of 187 a having been quieted’ in the United States (168. 
a. ae S., ts, and the a pevaenen? pare decided that these sections are to be uaepoed Set 





ae . . ie — sections within the « same e limits be ‘diopoced. of. at the same 6 price; ‘inasanach « as oe : “ 
oe 7 the reason. for the increase in. price of said even sections has. ceased. ee ee ee 
oe The: grant to the Atlantic. and. Pacific. Railroad. Gita ‘anliké a ae 
ao one other railroad grants, contained uo provision whatever relative to | 
the price of the alternate reserved sections. The only legislation upon 
\. the question-is found in the latter part of section 2357. of the ieee 
_ Statutes, which reads: op ee ae es ees Lee ee ag 
ne Provided, That the price to be “pata: foi lalbendate, csuerved i ieudes alone the ate ‘of a8 
erage railroads within the limits. oa Py any act: of lees, shall be 8 two. dollars and ee 
he ac = fifty. cents. per acre, : : 7 7 ee are 
so The grants. $00. the main ‘and: branoli: ines. of. thé. Southern 1 Pavitis = 
: Spailroad’ were upon the same general terms.as the grant to the Atlantic. 
and Pacific Railroad Company, and in neither of the. grants. was there Le 
_. any provision whatever relating to the price of the alternate. reserved tas 
--- gections, The portion of section 2357 of the Revised. Statutes above 
quoted, however, increased in price all the alternate. reserved sections 
within the limits of the grants along both the main and br auch lines of fee ln 
~ said road. to $2.50 per acre. : a 


“The even sections made the subject of the telegrain: under cousidera- 


tion are, therefore, while coterminous with the: portion of the grant for S: 
the Atlantic and Pacific railroad, which has been forfeited for non-con- 
struction, also coterminous with: the portions of the: grants. for the SS 
| Southern Pacific main and branch lines and opposite constructed. road, . 
Jo Bhe question as to whether the Southern Pacific ‘Railroad Company aoe 
~ may acquire title to any or all of the odd sections within these conflicts, 
ean not alter the price of the even ‘sections fixed by the portion of the - 
~~ section of the Revised Statutes above quoted. . Being alternate reserved — 
sections and within the limits of the grants along the main and branch . 
lines of the Southern Pacific railroad, they must necessarily be held. at. 
- $2.50 per acre, or at the double minimum price; and you will SO an Stn 
the: local officers... ee , 





_ ‘PRIORITY or SETTLEMENT-COMPLIANCE WIT LAW PENDIN G. LYTt- a i 


“GALION.. 


Nowra 3 Br Ati: Oe , Roperrs. 


a | During the. aac of a rie in: vache pack: party ailopes: priority of ‘sattle- Pe ne 
.. - -ment,-both are bound to comply. with the law and maintain residence upon the 
land; and if the successful-party therein fails so to do, such failure is properly"... | 
oS he subject of inquiry on behalf of the losing party, and, although suchinguiry 
dst In. the: nature of a new r contest, it; is Ai: effect a continuation, of i original ee 


4 case. 


oe a “dedlngs g- Se coretar} ry Ryan to ‘the. Commissioner of the General Land Office, - Be 
— (W.. 2) ee ee Sune. 6, 1899. ye ees (LG. ) woe 
oe x “Morris Brown ee flea an a application: for: a pehaurin; g, or aGadnl i : oe 
ao hearing, upon the: e charge: of abandonment, andi in  SUBHOFE of his appli: So 


"DECISIONS ‘RELATING TO THE PUBLIC ‘LANDS. OE ERE 


: one aubinits copies of certain. affidavits, the Fenn of which: were : oe 
= filed with the motion for reviewand rehearing. denied by departmental 
-). decision of September 24, 1898 (unreported). The tract involved is s the es 


. NEY 4 of Sec. 22, T. 23 Ns, Ry 1 W.., Perry, Oklahoma.’ ee ee 
. ” Your office, on. November’ 9, 1898, denied - the ‘gppliontion 6 on: ii Eee 


eo, er ound that no such charge of abandoument: is made by the. affidavits — oeree 
OS - as Wo ald: justify the order for another ‘hearin ge: These affidavits, with!) 
ae others, were under consideration i in the depar tmental decision denying — oS 
the motion for review and reheari ing.. ~The decision of your office does 
Se not correctly: quote from such. departmental decision, which | disposed Of ap eS 


- — atte. affidavits now under consideration as. follows: 


If, as, ‘alleged, ‘Miss. Cagle. haa abandoned the land. since ‘the: 5 hentia, -eaeh i tkebse ah - 


ee will be no. proper ‘ground. for teview in this case, and advantage thereof can: be > taken = 


coe ous a review or. rehearing of the matters heretofore. tried. 


Ibis now sought. to secure a heari ing upon these. matters by a mole. a. 


ee for a reheari ing-or a supplemen tal hearitig. Your office i is not precluded. 
Ries “by the denial of the motion for a review or rehearing from directing BD 
ee ~ inquiry “ “in the nature of ‘a: new contest” to determine ‘questions aris-.° 


ing since the original hearing. ark: ®. ‘Livingston, 4 26 iL Ds 1635 For. ee 
man v, Healey, 28 L. D., 266.) hg 5 
eee ~The motion was denied by. your office, « on fle ‘protlind flint the afide: : 
: vite submitted. in. ‘support. ‘thereof fail to char ge. abandonment at.the ~~ 
“time the same were male, but: relate to abandonment. or failure to main-- | 
'-. tain residence up to adate prior thereto, since which time the contest, = 
es ant, Miss Cagle, may have returned. to the land. er ee ee 
This Department’ cal not. coneur in this view. “There is. a a marked 


“" aistinetion: between.a contest founded. on the mere. default, of a an nentry- Eve . 


/ man, and one. based - upon prior, ‘settlem ent. of a contestant, 


JAS defaulting: entryman. may. cure: his default in- good faith ih peford. 


oe oe knowled ge or notice of a, contest, when there are no ‘intervening settle- 
- ment rights, while‘a- -contestant who relies. ‘upon a: prior settlement. 
must. maintain residence and: otherwise. comply: with the law. (Bowen: 7.2: - 


oe . Kane, 26 L. D., 341, 343; Bates v. Bissell, 9 L. D., 546, 551.) Se 
; ~The ‘controversy. was, between ‘Laura. Cagle and. Morris’ ‘Brown, oo aes 


A oft the: contestants, the entryman having relinquished: his entry after. 
- “contest was initiated, and. the contest of Noble, another contestant, =. 
©. Raving ‘been’ dismissed.” ~The departmental decisions have been ‘in, eyo 
favor of Miss Cagle, holding that she was not disqualified to make. 2 
a entry’ of. the: tract’ and. that: she was the: ‘prior settler. . During: thes 8" 
pendency of the contest, under her claim of priority of right by virtue | 
ase of her prior ‘settlement, it was incumbent upon her to. comply with the: pes : 
~.- law'and maintain her residence upon the tract, especially as heradver-- 

sary also claimed: by virtue of his prior ‘seitlemedt and was.alsobound °° 








: to establish. ‘and maintain residence. during that: period for the same ake 8 


a _ reasons. © “Te she has not done so” since the original hearing, that. matter’ er ae : 


is jeProperly. the subject of an ingniry; as 3 the maintenance of residence — > = 


sone T81—VoL § 28—31 


AN 
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: Meee such abandonment i in the presence of. an adverse. settlement right. 





ae me be ordered oy your, 0 office as s-applieds for. rt ee 


DESERTED ‘WIKE-SETTLEMENT RIGHT ILLEGAL MARRIAGE. 


: Z — ca deserted a wits, fie head oh a a foinily, shot is a vedtller on. ake iana ee within” fe : i 
cher. husband’s homestead entry, at the. time of its relinquishwent,. is entitled. tO 
make entry thereof, Tf she asserts. her settlement ie right: within three months after ad AS ; 


~eancellation of. her husband’s. entry. 


- desertion. 





New Orleans, Louisiana, land district... 





oe or other: couples with the lay during the pondenoy. oft a “contests t, by ee 
one claiming priority. of settlement, is a question. arising out of. ‘the eS 
~~ original: case, and an inquiry thereon, although in the nature ofanew 
eae contest, is, in, effect, a continuation of the. original ease. If it be true i 
... that Miss Cagle abandoned: the land as alleged in the affidavits, copies 
+. of which are appended to the present motion, her return thereto-prior 
leet the filing of such affidavits would not relieve her from the. effect, of a 


‘The decision of: your ‘office. is. accordingly reversed, ‘and a ‘a hearing 


S ae The status of. a woman. as a a deser ted wile is s not alfectod bys an » Mega marriage alter ver bake ; 


x Saar e q Ss cortan y Ry yon to the Commissioner ot the Gener al Land 1 Office, a 
ee ge Vidi) of so Tune 6, FIDE oe eo Ws MW ee 


* ihe laind inivolved in this casé is the SW. fot Sec. 22. 7 a TN R. 1 oo co 


Mrs. Tosha BE. Herwig’ has appealed | ‘font’ your ‘offic. decisions. Pa 
August: 13, and. October 25,1897, dismissing her contest against the = 
a homestead entry of James Cooper, made: August 3, 1896, for said tract... 

- ~The record shows that one Charles Herwig made homestead entry ee 
Pa for the land in question on October 23, 1891, and, as appears: fromyour =. 


cee Office | decisions appealed. from, said Hervig executed a Ea lingulabyntt : one 


me thereof February 6, 1896. 


On J uly 31, 1896, ‘said. eelinguishment ¥ was: ‘filed j in he: ‘Teal! “office, o a 


7 ee : S fovettier with Ja ames 8 Cooper's. application’ to enter the tract under the — ae oo 


a - homestead law. ° 





oe On August. 3, 1896, Cooper's applisation > was: s allowed, ‘and on a Repo ce 
a a tember 5, 1896, ‘Mrs. ‘Tosha EB. Her wig filed an affidavit of: contest. oa 
against. Cooper's entry, alleging that Cooper. obtained the relinquish. 
ment of Charles Herwig by fraud; that said Herwig was contestants 


oe husband; ‘that he deserted. her i in n September, 18088 without ft leaving | her . : . . 


es any 2 means of ‘support; and 


Ney : that « ahe: has made said described Jond J her hidine ¢ ever since the anid desertion, ade Fa a 
~o."*.-. gaid James Cooper: has never lived on said land, but affiant has lived. on said. land See 


ae a is entitled by’ Brior® settlement and: residence. to: H. E. same. 


er ok. hearing was ordered, notice served, and a commissioner. ie aprciniaa y : fe 
oe sto: take the evidence. At the time set for faking» the fridency § the oe 
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- parties mppeared in 1 person and by e counsel before he commissioner rand : oe 


_ submitted evidence. 


The local officers dismissed the contest. Mrs, “Herwig sapesled: oe oe a 
“on August 13, 1897, your office affirmed their action. -In said decision. 2 
“your office found, among other things, that the coutestant: was.a settler — eee 


on - on the land in. question at the time the relinquishment was filed, and =. eS oe 


that contestant was not qualified to make eutry of the tract for fees oe 
reason that the evidence showed that-on September 9, 1893, she married pees 


oe - ene W. W. Hays, and by reason thereof she could not. initiate a claith ne 


10. the land by settlement in 1896, 


On September: 4, 1897, ‘Mrs. “Herwig” fied a otion for a: ehcaine in: . : a 
‘the case anda review “of your office. decision. of. August: 13, 1897, in. 


- which it was claimed, among other things, that your office erred in hold-. 
ing that contestant was disqualified to make. homestead entry in 1896, 


by reason of her marriage to Hays in 1893, for the reason that the evi-. © 
“dence showed that he died shortly after said marriage, and. with said 7. 
~ motion. there was filed the joint ‘affidavit of two persons showing that ~~ ee 
said Hayes died on the 12th day of. September, 1893, and that contest. nee 


ant. “has never remarried. ” 


On October 25, 1897, your office eoneidered this’ motion, and found, So 


~ from an examination.of the evidence, that it erred in the decision sought a 


“to have reviewed in finding that dénteatant was a settler on the land... : a a 
~ at the time Charles Herwig’ Ss. relinquishment was filed, and thereupon So ee eaay 


said motion was denied. 

Contestant appeals. | 

- No evidence. was introduced tendin g 60] prove the charge of fr aud. 
It appears from the testimony i in the case that-in J uly, 1892, the con- 


“testant married the. entryman,. Charles Herwig; that. in September of = : : 
. that year they established an actual residence upon. the land in ques- Le — ae 
- tion, which. had a dwelling house upon it worth about $100; thatina °° 


‘short. time thereafter contestant’s. husband abandoned the land and 


- deserted. his wife and has not lived with her since the. desertion; that es a oe 


“she continued to live. ‘upon. the. land for about six months, when, on” 


_ account of -her inability to make a living on it and poverty, she left the. 
tract and went to a neighboring town, where she did make a.living =  . 
by sewing and keeping boarders. Sometime after the separation she... 
WAS informed that. ber husband was dead, and on September 9, 1893, eee 
“she was married to a mau by the name of W. W. Hays, who, it.iscon- 
- tended on behalf of contestant, died on the 12th day of September, 1808). oh? 
_ Italso appears that contestant made occasional trips to the land at dif, 

ferent times during the years 1893, 1894, and 1895. On.such oceasions 
she would remain on the land from, one or two. days to two or three ee ae 


weeks: at a time, "4.2% 


“The evidence shows that aboui: the first of eee 1896, Mrs. Havig ; - : 
“resumed actual residence on the land by moving into and occupying th o ae 
| same house she and ber husband first bopapled) anee she had in said se 














Va 
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Le 5 honge a bed, bedding, cooking utensils, dlothing and provisions; ae: 4 
Aa ele continued in the actual possession. of the premises until the latter ot eed 
. part of August, 1896; that: about the 18th day of. August, 1896, Cooper — os 
served upon Mrs. Herwig a written notice, dated ‘August 7, 1896, > 

- wherein he notified her that he had: purchased. the improvements oad 2 

entered the: land on August 3, 1896, and: notified her “to move off of — 

said land, as I wish to.occupy the house thereon.” . After this notice .. 
was. ser ved: Mrs. Herwig temporarily left the land i in order to consult a 


lawyer as to her rights in the premises and left. a: person to hold posses- 


“sion. . While she: was gone and the person. so left in possession was 
= absent from the land for a few hours, Cooper. took possession and moved: - 

a his family into the house, and was livin 2 there wer the evidence was 

~~». taken in the case. . : co 
ie The evidence also shows that Mrs. Hervig cased some > fence to be ee 
ee built on the tract in July or August, 1896, ee ee 
A witness testified that about the 15th of J i 1396, he had a con- ae 
Seen : versation with Cooper, in which the witness told Cooper that Mrs. Her. 2 
ae : wigs was: claiming the land. in question. and. had been 1 diving.» upon i it. er. 
ae » These: statements : are 3 not denied by Cooper. | a 


ae . shown that! Mrs. s: Herwig. was $ occupying ‘and clalining: ‘thie. and. ‘belore oe 
and at the time Charles Herwig’s relinquishment was filed and Cooper's) 
- entry. was allowed. And it necessarily follows that, if. she was at that. 
time qualified to make entry, her settlement: rights attached. upon. the" 
Joey ok filing: of said: relinquishment, ‘and her claim to the land is superior to 
Jfeea thatror Cooper: under bis entry, her contest having been i initiated within ce ae 
ee ‘three months fr om ‘the cancellation of t Herwig’s eee ‘Sinnett, v. Cheek, ee 
AOE eg Teor Ae 
oe ‘She has a ‘ehila dapanded¢ on her BE support. “Th is not i brelebded- =, 
ee that her husband, Herwig, is dead;:and on this state of facts, he hav. 
_- ing abandoned her, she would, as a deserted wife and. head of a. family, fone 
. be entitled to make entry rinloss otherwise disqualified. en 


It is ‘asserted that she was thus disqualified through: her. marriage : 


with Hays. Thisis untenable. It is not claimed that she was divorced 
from. Herwig. ‘She testified that she heard he was dead before she mar: | 


ried Hays in 1893. Evidently this information was erroneous, as Her- | 


wig was alive in 1896 when the relinquishment was executed; and, 


indeed, so far as the record shows, it is to be presumed. that he: is yet. 
alive. The contest is instituted by Mrs. Herwig, as his deserted wife, 


5 ignoring her marriage to Hays because, as she testifies, her attorney 


informed her that she was yet. the legal wife of Herwig and that her. 


_ other marriage: was. illegal. From allthis it sufficiently appears that . 
her marriage to Hays during the lifetime of Herwig, from whom she 
> had not been divorced, was null and void, and consequently, sheis yet > 
“1 the legal though deserted wife. of Herwig, the head of a family and > 
--.* entitled to make entry of the tract in question by virtue of her settle. oo 
ok ment thereon. at the date of the ena ehmeny by Herwig. Pas ae 
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With: the motion ‘for 1 review ‘of your dediaion: Mrs’ Herwig filed “thes? aoe 


7” -  oint affidavit of two parties showing that Hays died-a few days after © i 
fg TB! alleged marriage. A copy of this affidavit was served upon the. >. 
Ge ; opposite party, who has not. questioned or. denied the truth of the mat-. 


ters therein stated... Your refusal to consider. said affidavit and’ the 2. 
matters therein stated, as admissible, i is specified as error in the appeal ie 
of Mrs.. Herwig, and this specification is not noticed in the reply to the. es 
- appeal. But in: view of what has-been already: said the Department eee ge ee 
does not deem it necessary now to pass upon that question. . Mee 
| ' Entertaining these views, your judgment is reversed. and Mrs. Her- : 
wig will be allowed to make entry of the tract in question, if she so © 
~ desires, and is otherwise ee and upen such /ontry; that of Cooper. 


Ras will be. canceled. 


pee oo " PRAGLICE—NOTICE or _APPEAL—ATTORNEY—RESIDENCE. 


BRANDON o TULEER. 


an Sovice of a ; notice of Fappeal on. the’ wepelleea attoinee of. record will not be held ae eee 


_ insufficient on the ground that. at.the time of such, service said. attorney had gee eee 
~ beconie. register. of. the local office wherein. the case originated, where it. does — 
“not appear that the appellee b had any. r other pabgiscg at the time of such. ena. See ie 
and no -prej judice i is. claimed. RO ee ee, 


A “sa A charge: of abandonment is not: made out ‘where. it. appears that the snteonat oe se. 


ge Se ecr retary Ryan to the Oonmianer Yo the General Land ya: | poe 


. fact established his. residence in good faith on the land, and that: his. absences oe 
thereafter were temporary f in character, and necessary for aus ESED EON and. the Coe = 2 e, 
~ maintenance of. ‘the claim. oo ee eee ee a Oi eae, Ae, 





— tue v. D,) a wie: 6, 1899. ee ae (Be J. Ht. dee es 


On. Movenber 2 1303, Charles M. Tuller moe liomestead entry fo = Berra 


oe he, NW. 4 of. Sec.. 26, : 29 Ny. R. 14 W.,. Alva land: district, Oklahoma, | vot : = 
=. On May 6,-1896, Fredonia iby Brandon filed affidavit of contest t against ee 
ee said entry, alleging abandonment. 7 > 


~ Hearing was had ou. June 29, 1896, both parties being present in per- ao co 


gon. and with counsel. ‘The local officers decided in favor of contestant, ~ 
recommending that defendant's entry be canceled; from which. decision nee 
“ct he* appealed, and, on August 11, 1897, your ‘office affirmed said deci- * 
— gion. From. this. ‘decision. defendant also appealed, which brings the: ae 
oe case before the Department for consideration. we 


The first question’ to be considered in the case is raised. by contest: neo 


-..ant’s motionto. dismiss the. appeal from. the decision of your office, °°.) 
oe Said: motion alleges. that notice. of. said appeal and. specifications | of De ee. 
error were not served upon contestant, nor filed in the General Land = 
Office, within. sixty days. from. the service of notice of the dectaton.. one 
: = : -_ Bppenled. from. ee 


ott seems ‘that ton. August 1 4, 1897, R A - Cameron, t the ® attorney Oe ons 
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7 record fe contestant, ‘and défendant, Taller, both made t wr vitten b ascept: 


See : auce of ser vice of notice: of: the said decision. of your office. oe 
The: affidavit. of. appellant, Tuller, is on file” in the case, in viel ae oF 


ye ace that:on October 15, 1897, he went to the usual place of residence 
of contestant for the purpose of serving notice-of his-appeal from the~ 
» decision of your office upon contestant; that he did not find her at 

“home, and was there told by her father that. she had gone to Kansas’ 
aud would not return until the 18th, which date would be too late for the . 


service of said notice; that on tie following day, Saturday, October 


16th, it being the last day for making said service, he proceeded to 
ale service upon ber attorney of record, Cameron. This was done — 
by the written acknowledgment of said noties by Cameron, who, how- 
ever, signed the same individually, striking out of said acknowledg- | 
_ ment, as ‘drawn up, all reference to himself as an attorney. for contestant — 


— 0 in-the case, but he received the copies of notice, p eslenmeny of errors. ee 


Pca and brief of. defendant. | ee ea 
ey Defendant's affidavit. arrther states that. on the: following Monday ine 
ae ame October. 18th, he again went to the residence of ote i. 
2 and made s ser vice ‘upon her, delivering copies, ete. ae . 


oe . cs “ci only a half mile. from. ‘the: land: in ere sy; on i Octdber: 16, ee 


Seer evening ona visit to Kansas, returning the next day, and that on Octo- ne 


eS 1897, and had not been away for more than a month; that she left that — ee 


"ber 19th defendant made service of said papers upon her. She also. eres 


oe ox called for her about éight o’clock the evening she left for Kansas. 


~While she claims. that: defendant was at ber home on. the 16th od 


states that she was told by her father that defendant was. there. and: oe 


a 498, instead of 15th and 18th, as. claimed by him, it does. not seem 


ne ee vs * material which i Is: corr ect. He unquestionably’ went, 40 her residence on — s 


a the 15th or 16th for. ‘the purpose of making service upon’ her of said. on 


‘notice and accompanying papers. Not finding her. there he proceeded 

-to make said service within the proper. time, in the manner hereinbefore | 

_ stated, upon ‘Cameron, the party who had. been her attorney all: through 
the controversy, as shown by the record. It would seem that said. 


Cameron was at the date of: this service register of the Alva land office, Aiae 


~ in which the contest originated; hence, doubtless, his unwillingness to ~: os 

~~ State specifically i in said ‘acceptance OF service that he did. SO as attorney. ee 
ie for contestant. | | ao 

~~ Jt is: not shown when. he bebaiie register of ie. Tand office, put aK ate 

had, on August 17, 1897, two months before, accepted service of notice. 


of your decision, and signed | the are Bae A. Cane, Attorney for a | 


. Contestant. as 


gs eat does. not appear that: ab the: time: defendant: made. the service. ice in 3 
eo question | upon Cameron, the contestant had any other attorney, and. 








ey ane the notice reached ber immediately thereafter, and it is not. ee 
to ae th: at she v was 6 prejidiced Oy the 1 manner in ‘which s service was smade. ges 
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pee the. ease of Demars : v. . Donahue | et a 12 L. sae 113, it was, held 


a = that— 


a A motion to ateiniaie an appeal on: he ore | hata service Atereor was. pce leg 
‘upon appellee or his. attorney, must be denied where it appears that service. was duly 


_ ~ made upon one, who, as attorney, had prior thereto represented the appellee; and | 


= - where it is not claimed that the notice as served did not in fact reach the ‘appellee, : oe “ 


OT that he was in any manner prejudiced by the service as made, Paes 


Jn Atkins et al. v, Creighton (4 L. D.. , 287) it was. said that—- | 7 


ae . . So. long as the appearance. of an attorney stands of record in a case, and there | ae, 
ae remains anything to be done in connection with. that case, notice of which should 
: be sent to the parties in interest, notice to such attorney is notice to. the client. | 


The foregoing cases: held without ‘qualification that so long as the 
appearance of : an attorney stands of recort uy a@ case service may be- 
made. upon him. 

But: the: case of Nichols V. Gillette, 12 L. D. , 388, is more clearly i in 
point. “The Statement in that case shows iat notice of an adverse’ 


decision was served upon the attorney of record; that he had been - | 
appointed register of the land office in another district and had moved. . 


thither; that he failed. to, notify: his client. of said decision, and as a 
- result of such. neglect the. client ‘received no notice of the decision 
| adverse to him until more than sixty days after his. attorney’ had received 


a the same, and that when the party did file his appeal your office refused 


to allow it, on the ground that the. time within which appeal. could be 


taken had expired. He then. applied to the Department for a writ of 
o certiorari, which was refused upon. the ground that the service thus..- 
“made was notice to the client. _In that case,: through the failure of. the” 
oe attorney of record. pon: whom service was made to notify his. client 


| thereof, said: party’s s right of appeal was lost, while i in the case under 


| consideration,. wherein there was similar service, as. has been shown, 
oe ve contestant was immediately notified of the same and lost no rights. 


zis The record also. shows that evidence of. the service of said notice of 
. - “appeal, ‘specifications. of. error and. argument, was, filed in the: local. 


| * Office on October 16, 1897. 


The motion to. eee ee is therefore, overcnled.” > a 
Upon. the merits of the vase the only question - is as to establishment. 


- . a “and maintenance of residence. upon the land by. defendant. No claim is - 
ea _ made but that he had ample. improvements. thereon, and. “ealtivated 
a and cropped a large portion. of the land each year. 


‘The testimony shows that defendant, prior to tiaking his Maid any 


= 7 on’ November 2, 1893, had been. engaged . in farming in Barber county, 
wo _. Kansas,* and spent the following winter there, but went upon his: claim . 


~ within the Six: months and. built a house,. completing the same on. May — 


. = Os 1894; that, assisted by hired help, he also dug and curbed a well and . 
ae fenced: a ‘pasture : of about. twenty, acres; that he remained there. about 
an i week, during which. time he and. his s help cooked, ate and Slept: in \ the 
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“This Noise 2 was a 4 “dug. out; ” about ae by twelve,’ or  tivelve. aby. four, 


: a “ teen, feet. i in ‘size, dug four feot'i in the’ “ground. and banked up two feet - : fo of 
with ‘sod, having” board ‘roof battened, also. board door, and window Meee 
having four lights. . That season he. proke a large amount of land, 
_ sixty-five or seventy acres as claimed by him, but estimated by some ~~ 


of contestant’s witnesses as thirty- five or for ty acres. He. was also crop- 
ping land in Kansas and was back and forth until after harvest, when. . 
he remained steadily in Oklahoma. He had no family except a Brown: 


" up son who was away much of the time. 


It also appears from the testimony that at the time of biigie the ie 


contest he had upon his claim the. house, well, pasture, and: cultivated : 


land ‘heretofore described, together with quite a lot of fruit trees of 


various ‘kinds, and that he had in the house a combined heating and 


- eooking stove, bedstead, good. feather. bed and ‘pillows, blanket, bed-. 


spread, and all. necessary: ‘ineiioure, dishes, and T cooking utensils, for : , 


ae “housekeeping, ee Ge 


‘This was testified to ‘by: ‘two withadses; both of, whom. hdd 1 dee 


fs : there « over night with him, at different times. One of these, McGarry, os : : : 
Soe Was oi principal witness for contestant, “He had- stayed. there:on two he 
different occasions about a year apart. and saw the foregoing artes 


ce oo ’ ‘ther @, together with provisions. from which they cooked and ate. ares. 
| Contestant and. three principal witnesses. testified. that they | lived. in Tee 


ee ey the immediate. neighbor hood and were acquainted with defendant and 
the land in controversy and had been ever since. -he entered the saine. 
oe They testified, gener ally, that he aid not make his home upon his claim, ae: co 

_ but “ principally,” as one of them said, with one. Mrs. es who eee 


ee homestead entry upon an adjoining tract. kee a 
The record is-burdened with a good ‘deal’ of ‘neom petedit: ‘and ele oe 


7 oe vant testimony, particularly” as | to. the ‘supposed relations. existing = 
~~ between defendant and Mrs, Ellis, ‘oth. while they had been livingin 


age - Oklahoma and prior thereto, while they were living in ‘Kansas. ‘These 


witnesses had been at defendant’s house but a. very few times, and. — 


| : 3 then did not: see him there, except McGarry, who, as heretofore related, an 
a } had stayed over night there with defendant on two occasions. : 


They also testified that he kept his horses, machinery and personal : 
. proper ‘ty generally, at Mrs. Ellis’s and that from their knowledge and’ 


- understanding of the situation, if in search. of defendant they would 


have gone to Mrs, Ellis’s to find him. On cross-examination, each of — 


- these three witnesses acknowledged - that he had tried to get defendant. 
indicted on account of the manner in which it was claimed he was liv- — 
ing with Mrs. Ellis, but did not succeed. Two of them were not-on 
oe | good terms. with him and had said they would. make him all the trouble ae 
they could, and the other one acknowledged. that there had been’ some oe 





: co talk among the friends of contestant that if defendant was s indicted it” - : - 
ene Would be an easier contest. against his’ homestead. Na, es 


Defendant testified i in his. own behalf and Fiitpodiiead. Mrs, Bllis ee 


: oes ‘tivo ‘neighbors, rho 8 80 far as “appear SD were © entirely: disinter rested. es = 
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“the téattinoay of defendant aa Mis. Bilis i is to the effect iat hie had oe 
been doing a large job of breaking in Kansas prior to making hishome: © 
“stead. entry, aud had also farmed quite extensively; that he had bor: 3 a 
wel money at various times of Mrs. Ellis to pay help and expenses - a 
until le was indebted to her for about $800; that he had poor'crops..° . 
and lost money, and asa result. had to give hera mortgage on the half”. a = 
interest in his horses, machinery, and all his. ‘personal property, before’ = 
. going to Oklahoma to- reside, and. it was agreed that ‘said property E oS 
- should remain in her possession ;: that this was the reason said property. es 
when taken to Oklahoma was: kept upon the claim of Mrs. Ellis, and. ae 
that i in the fall of 1895, , in ‘order to pay. Mrs. Ellis for the balance of the - a aon 


a = “money he was on her, he eure her. a bill of sale of, all this se a ; 


< e ae “forfeited. 


i : eae claimant, gas case of Alfred. M. . Smith, ae I, a 146.) a 


Baia Pte 
They also testified that defendants failiie of ¢ crops ‘pnd. ese Tete: 28's 
Viena it impossible for him to remain constantly on his claim, and that. 
he was obliged to go out to work to earn money to live on and. keep: Ops. . 
“his improvements; that: on coming: to. Oklahoma, he ‘engaged to.work 
~ for Mrs. Ellis, carry on her farming operations, and did-do so'with the. 
aid: of some hired help, which: necessitated his. spending much. time-.. oe 
“upon. the claim of Mrs. Ellis; that it was’ ‘usually late when he got 
- through taking care of thé horses and doing the chores, and being tired 
touch ‘of the time he slept there instead of going to his own claim ‘that, ae 
he slept on his own claim: about oné-fourth: of the time. _ Tats 
‘Defendant's other two witnesses testified that they eonstdared. that ee) 
che resided. on his” claim. They lived in the neiglborhood, had fre: 
“quently seen him there, and one of them had worked for him on said 0. . 
~-elaim.* Much. of said testimony. was. hot disputed: by. contestant’s wits ae 
messed; but some of them did say that they had: heard defendant at). 5. 
various times speak of the horses and other articles of f persons pr operty es 
“as. belonging to Wim es , Le aa 
From the. testimony the “Departinaiit’ is: aiebiss io: agree with ‘the a 
" decision of your office, but. holds that when: defendant went upon the =. 
“end in the spring. of 1894, built his: house, dug a well and fenced'a 0... 
- pastare, remaining a week, cating: and Sleeping, there; 2 he established ee 
his TORIONGG sc 
| Residence is” cate bished from: she. tine: the pevilee goes 8 upon, the. jand ‘with: fence : 
ae fide intention of. making his. home there to the: exclusion. of one elsewhere. ae : 
 (Griiiehiaw: vi; Taylor, 4. L. D, 5830.) ~ oe ee | ae ce 
It: was held i in. the case of Andrew: ap “Healy, 4 fe i Ds 80, ‘that ay e : o - eee 
N 0 fixed rule can be formulated ad to what: shall consti bite 006. faith. The facts = 


Sand circumstances. surr ounding | each.case should be carefully. considered, ‘and if the: a 
“acts. of. the. armen do not. b aleaely, indicate: bad. faith py a should not be — 


“The cultivation of ¢ erops from.y ye ear 03 ye ear and the: presence oof vali ee 
Lable improvements are an indication of good. faith on the tiyee of the ee 
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aa es The question of? what constitutes ‘éstablishment and: maintenance of? ee 
Pes “veidence:t is well settled by repeated decisions and it is snot. noone o aed 
= _ multiply authorities hereon that question, 


The local officers say in their decision that— 


If: the defendant established a legal residence on the lend i in . May, 1994, his abeciees bat eo 
afterwards might be excused, his improvements and the cultivation of theland being .- > 
accepted as sufficient evidence of good faith. — | | 
The evidence shows that these improvements * were neeely all made 
in May, 1894, when he claims to have made settlement and established. 
_ Tesidence on is claim; that he spent several days there and had a man 
~ to help him; that he then had in the house the furnitur e, cookin g uten- 
ils, ete.. heretofore described herein. His absences during that season 
- > were for the purpose | of caring for and harvesting: the crops he had 
growing in Kansas. .He clearly had the right to do this, The Wit- 0 


veh 


e a file in this case. 


oe eope tone and had this propety’i in 1 his charge, should: in ‘thie: course. aes a 
conversation ‘have ‘spoken of some article as being his. The: evidence 
does ‘not show that he. actually claimed: ownership of the same. Itis = | 
-.. dlear from the evidence that defendant established. his: residence upon. : 
the land in convey in 1 the > SPINE of 1894, and has maintained ‘the. ee 

same, : Oe ee ee 








Ti is, not strangs, nor inconsistent with Mrs, Ellis's ownership of the 


Your office decision is reversed. 
APPLICATION TO ENTER—PENDING CLAIM. 


-MoInros 0. (GREEN. 


a Tt is not necessary for the: protection of P settlement. claim, ¢ on. lend included within oe 


the prior pending application of another; that the settler should. assert his 
‘settlement tight by au ane ‘to enter while ‘the land. reel Lee such 
‘status. . : Pek 








.. nesses for the contestant Were prejudiced against the defendant. _ They en 
nae acknowledge this on cross-examination, and that they had tried to. get. ae 
tae him indicted about the time of the bringing of tlis-contest.: sf PFS e ae 
Po Se In your: decision you say. that « ‘the personal property of. Tuller, | such ae 
os a as horses and. farming implements, was taken to the house of Mrs. Ellis 
. and kept there tothe time of trial. ” The testimony as heretofore oe ts 
-..- yelated shows that Mrs, Ellis owned a half interest.in all of said-prop- ° 
So erty: when it was taken to Kansas, and that i in the fall of 1895, she pur- wee 
“- ehased the other half, and the bill of sale ‘therefor, from Taller, j is OWA ee 





= ae ' Aeling 1g Seoretar; wy 3 Ry Ryan to ‘the ‘Onnimiectoner of the - General Land Office, gre 
ee Oe v. cane oe oe _ Tune. 9 1899. ‘ ee cas W, 6, aa) oe 


_ “tanta 22,4 1891, dismissing his contest, against 4 the homestead ete Pee, 


er ah - eee 
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"Fey 7 Chester A. Grell: ‘nade Hepmary 13, 1897, covering the NEA of, ye 
ae ‘See. 25, T.18'N., R. 19 W. , Broken Bow, Nebraska, Jand district... - 7. 
: McIntosh. filed contest against Green’s entry on March. 6, 1897, alieg: 2 
~ Ing that he had resided on the land for morethan a year aa that Green 
did not make entry for. bis own benefit, but: for the benefit of one. 6. 
Robert N. Noreutt.. : : ; . ‘ 
Notice issued upon said contest the same day, April 19th, fstlowtnge, ae 
being set. for the hearing of the case. On that day MeIntosh appeared, 
and upon ‘filing evidence of service of the notice of contest the same — 
-was found to be defective. He thereupon. filed an amended affidavit.of |. 
contest; which amendment was not allowed, and on the following day. ae 
his noneest was dismissed for want. of prosecution, “Upon. his motion —°. 
_. subsequently made the case was reinstated “May 13, 1897, and ahearne. = 
ae was held thereon Jt une 15th, following. eae 
The local officers. upon the. record | made recommended: that his ae 
wee t eonteee be dismissed; which decision was affirmed by your office, 0 
ern McIntosh has further proséotited: the case by appeal to this Department. = » 
_.. +» It appears that Robert N. Norcutt, on November 18, 1895, filed:an 
Cae sapulioation: for restoration of his homestead right, ‘accompanied by au 
es application: to make entry of the tract here in question. “Said appli. 
 eation. was denied by your office decision. of nue, 20, 1896; oe 
eset which. decision Norentt appealed to this Department. = 
oe le Your: office decision denying Noreutt?s: application was: mentee oy eee 
oa thie Department January 8, 1897. Upon being advised of said depart- Cae 
mental decision Noreutt, accompanied by his nephew, Chester E. Green, 
~.. the present entryman, appeared at the local office on’ February 18,1807, fe 
when Noreutt. disclaimed. any. intention to move ‘for. aTreview. of. depart: ey 
os mental decision ; wher enpol Green. presented his homestead. application : Aenea a 
A covering: the tract in question,. which, was. accepted by the local: one yd 
“and permitted to go of record. foe bes 
. Following’ the decision of your ‘office denyinj g “Noredtta right to. enter ee 
this land, to wit, on February 10, 1896, McIntosh, the present contest- 
ant, ‘tendered: at the local office his application to make homestead ~~... 
entry of this land; which was rejected by the local officers on. account Coe 
“+ of the pending application by Norcutt. : eat Ae 
oo is. MeIntosh claims that he was never legally : ser ved with notice of the ee 
von ‘rejection of said. application, but for the determination of the present © A 
: controversy ibis unnecessary to consider this feature of the case. = ae 
Your office decision held that the application ‘tendered. by McIntosh © ae 
February 10,1896, should have been received and held to await the =. 
final. datermination of. Noreutt’s rights under his application then: 20-2 
ane : ‘pending, but as. he failed +0. appeal from the ‘rejection. of said. applica... 
-. = tion, no rights are: accorded him byt reason of the tender thereof. Tb ae 
2S —s was further held that: : ee eee ae - Po ee 
AN Aion ‘establishing his sesldeuce on ‘thé land, ne fool i no action for 1 more. than nee oe 
en te months, 3 although the land. was s not, cane that petloa¢ cover ‘od Dy. an n entry a and an a ee ae 
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Jeg  gplteatted6 to ‘enter would have attached, suhject, of ‘course, to _Noreutt’s prior is 
| application. . CN ae 

- MeIntosh esing: ee fount a in, vasseriine: his rights, and: Giese entity: having ac 
SS in the meantime been allowed, it must be. held ‘that, he; McIntosh, has forfeited ine tog 


a a8 subject: to appeal. Be aati ee ee eye ire es ree we o 
ia The record anene that after ine action ‘of the: Jocal officers -s rejecting’ es oe 
oe Ean application, MelIntosh commenced the building. of a house upon the =... 
Soo.) Jand in ‘question, which was subsequently completed and into which he oe 
moved. his family about the middle of April, 1896, where they were 
still residing at the date of the hearing. ‘He had at the latterdate = 
enclosed the land with a wire fence, and in. addition to his dwelling 
oo house, chad a stable, corrals, corn. cribs; a granary and shed, areservoir =~ 

ceo! of water, and - forty or forty- five acres under cultivation, the improve: : 

_. ments being worth between four and five hundred dollars. ore oa 
Green makes no claim to the. land prior to. his entry of Repedary 13, a 
1897, at which time he was. fully aware of enmetcs claim to and 

| improvement of the tract. | | 3 
For. the determination of this eee it is “thinabérial whether 
~ the application: tendered by McIntosh on. February 10, 1896, was prop- 
erly rejected, or should have been held: suspended to ae action ‘upon ~ 
the prior application by Norcutt. Until Noreutt’s application had been © 
_. finally disposed of, an entry by McIntosh would not pr operly have been 
-.. allowed. . Until that time it.can not be held that McIntosh was obliged 
to take steps to protect himself in his settlement “by tendering an appli- 
-.¢ation at the local office, and as before shown, he began the contest | 
here under: consideration, with. that object i in view, within Tess. :. than. @ Bie 
~~ moonth ‘thereafter. | | fs 
- Your office decision is therefore reversed) and. the entry by ( Green is 
held subject. to the prior right of. entry in MeIntosh, of. which you will. 
- advise him, and upon his completion of entry within a: reasonable time a 
= to be fixed by your office the Saey: by Green will be canceled, e 


oe Hee “MOUNT RANIER NATIONAL PARK—DEPARTMENTAL REGULA TIONS. 


OPINION. ae oe os oa URS en ae 





oo Ths ae tmental tee guiatigna’t SS be: ‘issued: ‘under cae act of March 9, 1899, thing 8 oe 

hee: apart: cer tain lands fora national park, should. provide. for the preservation from: 9. 

es ae ‘injury ors spoliation. of all timber, mineral deposits, : natural curiosities or wonders. Pe ee 
pees within: said park, but: should declare. that they do. not. prevent. or interfere with. 2 E c ne 

cree the bona’ fide exploration, location, occupation and: ‘purchase, ¢ accordin, g to. the eee . 

an “er al. laws of the United. States, of the mineral. lands Tying. within said park. oe 





Ag 2 - ; Assistant. Attorney: General Van Devanter to the le Soretary of the Entartogy oe 
He ge anes ee s a une 12, 1899. ee (ES WwW. C. hs fa8 










. mee | - Phrough the eteroncé of the ‘Acting Seerataiy i am in aera até cer- - 
fy 2 “inp papers Relating. to ‘the: act of: March 2, 1899. (60 Bias 908), by 





et 
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wes which certain lands in ‘the State OF Washington » were, 2 set aside as s the ae 
-.- Mount Ranier National Park, with a- request for. an opinion as to. wd Tare! 
whether séctions two and five of that act are rightly construed. by the = 
~ Commissioner . of the General Land Office in his report. of May 12th: Ts 
~~ Jast, and as to. DE rote | 2. oe 
= whether the parag raph suge ested i the. Goiniiisaioner for incorpor ation: in is Teg- mee a? 


’ glations to be promulgated for the government of the pe is: sufficient to properly. 
; carry into effect the provisions of: section 5 5 ‘of. the act. te 


. The second section of the act provides tinier alia): 


cae, aD hat, said public park shall be. under the exclusive: control of the Secretary of the oe ne 
> Interior, whose duty it, shall be to make. and . publish, as soon as practicable, such 
.. rules and ee as he may deem necessary or proper.for the care and. mManhage- . 


ae ment of the same.: Such regulations: shall provide for the pr eservation from. injury 


:é 


or spoliation of all timber, mineral deposits, natural’ curiosities, or wonders within = 3... % 
so. gaid parl,. and. their ‘retention in. their. natural. ‘condition. Coe ean: . He shall provide... ae 
against the wanton destruction of ‘the. fish and game “found within said park, and= 
-. against their-eapture or destruction for. the purposes of. merchandise or profit. He 
-.. ghallalso cause all’ persons tr espassing” upon the same after the passage of this act: ee 
~_.»-to. he removed therefrom, and- generally shall be authorized to take all: such me 2 
ae ures as shall be necessar y. to. fully carry out: the objects.a and purposes | of 1 this act. ae ee 


Section five of. the act provides: oe 


cs * : . 7: That the miner ral-land laws of the United States 2 are ‘her orb extended t te ° the lan as ne - ee 
oS lying within the said reserve and said patk. ee ee ee 


In his report the Commissioner states. that— Ze we ae oe 


2 ae ee a regard to. mining claims ‘upon the land. ‘inelnded: in ne sua: foe it is to Be ae 
: “ Hotiéed that section 2 of said act provides for the. ‘preservation from injury, POR Et! fi 
ee ‘spoliation ‘of... ¥-. mineral deposits.” . It is. ‘not. believed.’ ‘that it: was intended’... 0.9 =. 
a - thereby. to nee Seo the subsequent ‘provision, that: the mineral land laws ee 
os <¢ghall’ apply to the lands in said reservation. /On the contrary, itis obvious, that in. 9003" 
| oe SOr der to give ‘effect to the apparent intent: of Congress, the provision. of said section ©. ieee ne 
2 mist, so far as it relates to mineral deposits claimed and held under the mineral’. 90°. 
ee “land laws, ; give way to the provision: of section 5, extending the mineral. land laws 0 ae 
_ to said lands, and that-it was the intention. of Congress. that the limitations pre-* 0 
oe scribed i in section 2 were for. the pur pose of preventing wanton destruction. or waste |— . es 
) OF interfering in any way with the ‘timber, ‘mineral deposits, natural curiosities, or. ve ae 
ad wonders on lands within: said park, and not. included i in any valid mining claim. ee 
| Taking this view of the purpose and object of said: act, I have to recommend that . ae 
. the following paragraph be incorporated in the proposed regulations, to wit: ae 
That the-lands in. said Park are subject to the operation of the iineral land | ie 
laws of the United States, but that prospectors or miners shall not be permitted Oe 
injure or destroy or interfere with the retention in’ their natural condition of any. - 


~ timber, mineral deposits, natural curiosities, or wonders within said Park, outside. ’- 


the boundaries of their respective mining. claims, duly located and held- under the 


. | - mining laws, and that the superintendent. or official in charge of such Park shall: 
take the. necessary: steps: to secure a compliance. herewith and to report any ‘viola- ao re 
tion of this requirement to o the Secretary, of the: eas for’ his consideration and. ieee 
ee Phe nis yeas | eo Ses Gases ee 
In general Y agree with the adastcuction placed < upon. ead eee vone Oe aa: 
by the Commissioner of the General Land Office. The fifth section . 
_ Ploinly extends the mineral land d laws of the > United States to the elands. oe 
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| lands lying within said reserve or park, 


ee The i injury or ‘spoliation. of the timber, mineral deposita, natar al et : : es 
eee oe “ositios: or wonders within the park under the | guise or pretense of pros- — a : 
+ ~- pecting for, developing or locating u miner vals within the e-park; should ae ae 


ioe a pr ohibited by the Teg ulations. - 


In lieu of the paragraph. yedommended byt the Commissioner of the et) i 


oe General Land Office, I suggest the following: 


ee oe No person. shall. ‘guti; break, remove, impair, or “Fitentere: with: any 
2 trees, shrubs, plants, timber, minerals, mineral deposits, curiosities, ee 
_... ‘wonders, or other. objects of interest in the park, and all of the same. 


a oo : ing or locating minerals within the Pee 


oo ae ‘Seoretar y Hitehcook to the Commissioner fn the Generat Land 1 fe, pee 7 
ge Bus (We Vv. D. ye ar ci eee 1899. ene a (Ww. O. P. ys ae 


» Approved, June 12; 1899, 


ay . zB A. ‘Hrrencock, Secretar wy 


| Ce “RAILROAD. GRANT-LANDS EXCEPTED—RESERVATION, 


| Nortaery Pacrric R. RB. Go. v. “Warren (On REVIEW). . 


bee ‘The Northern: Pacific Railroad Golpeny: has filed - a shotion or 
review of departmental decision of May 14, 1896, in the case of Annie 
Js Mi. Warren 2. The N orthern Pacific: Railroad Company (22 L.D., , 568), _ 
_ involving the NE. 4 of. ‘See. 29, , T. 43.N., R. 27 Ww. Taylors J Falls cages oom 
a cishriets Minnesota, oe ah gt a. 





ae lyin within said 1 reserve or park. “By the: aecone section. “the: Bay te: a ete 
tae placed under the exclusive control of. the ‘Secretary of the Interior, 
= whose duty it. is made to publish such rules and regulations: as may be: oa 
deemed necessary or proper for the care. and. management of the park, 
See The regulations should provide “ for the preservation from injurysor 
_ spoliation of all timber, mineral deposits, natural. curiosities, or won- 
: Zone : ders. within said park, and. their. retention: in their. natural condition,” ee 
_ but should declare that they do not prevent or interfere with the. bona. Oo 
ue Cafe: exploration, development, location, occupation and purchase, of ane 
Beas according | to the mineral’ laws . of the. ‘United. States, of the Pe a 


oe ghall be retained in their matural condition: Provided, “however, That... 

— . nothing: herein shall interfere with or ‘prevent. bona. fide exploration, — ee 
development, location, oceupation and purchase, according to the min. | 
“> eral land laws of the. United States, of the mineral: lands lying within a 
os Saad: park, but this will not authorize or permit. the i injury or spoliation cae 
of the timber, mineral deposits, natural curiosities or wonders within =. 
-.... the park under the mere guise or ‘pretense’ of prospectin} g for, develop. se 


oe Lana set- apart as an indian reservation, ‘at iia date of the Northern Pacific grant, oe y nee 
oe : are. not within. the terms of. the 2 SOEs 2 act, and on 1 their ee cession. ee 
ie oe revert to the public domain. 3 oe a : : : 
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_ The tence in “question is eee he twenty miles primary limite of. ae 


> the grant of July 2, 1864 (13 Stat., 365), for said company, as adjusted = 
. °.. to the line of definite location shown, Fupom the ee filed November 20, iat aes 
5% 1871, 3 ie 
ee was within the limits of ‘tie reservation serena an the teat of is 
ee - February 22, 1855 (10° Stat., 1165), with the Chippewa Indians for the ae —s 
- Mille Lac band. ~The Indians ceded a part of this reservation- by the 2. 
-- 2. treaty of March 11, 1863 (12 Stat., 1249), and a further cession was 
- made by the. Tadians in the: ‘treaty. of May. 7, 1864, amended by the. * 
Senate February 6, 1865, which amendment:-was assented: to by the 9." 
~~ Indians" February 14, 1865, and. finally proclaimed 1 March. 20, 1865 (ABE eee 
Stat, 693)... The ‘tract t involved here was a a parts of the lands ceded 1G eae 


a this latter treaty. | nt ora. 
+ This tract was. risted on account of! the erat to. ae company a ane, ge ee 


CG = 22, 1883." George H. Warren filed pre: emption. declaratory statement. eae ae : 
ei therefor February. 10, 1891, and Annie M. Warren made homestead’ 
-o . entry therefor. October. OT 1891. Your office held both the filing and - a 
-. Sentry for cancellation for confict with the railroad grant. Uponappeal 9. 
8 by. Annie M. ‘Warren, this Department, in the decision complained Ol (oe 
reversed your office decision, held the land excepted from the grant, te 


op ae and directed that Warren’s homestead. entry. be allowed to stand. ie 
~~ The only points necessar y. to. conside r under this motion are the aie. oy ee 


ae a gations that it was error to. have made any: distinction. between these oe oo 
ee lands. and. general Indian country, and that it was error to hold that. = 
ae the. title did. not pass. under the grant even if said lands had not been...» ee 
oe released « from reservation. At. the date.of the grant the cession made. 
“25 by the ‘treaty of. May 7, 1864, had not taken. effect, ‘because that. treaty ~ ee 
was not perfected. until the arnendment, made by. the Senate had been 
assented to by.the Indians. Prior to that time it was still amatterof 
negotiation, and no change in the claim of the Indians had yet been 
effected. These lands were. at. the date of the grant set apart. forthe 
2) age: of the Indians, and. were: ‘not, therefore, within the terms of the... 
- pranting act. There was no error in the decision complained of in S000 8S 
~. holding. If.the claim of the Indians was afterwards released, the 
: : lands became a. part of. the public domain and did not inure: e the ioe -_ 
benefit of this grant. This point was involved in thiscompany’sclaim 


i to lands in the ceded portion of the Coeur d’Alene Indian reservation = > 


8 in Idaho. In fact one of the allegations of the motion under considera-. a = 
oe a tion is that it was error to. have deéided this case prior to a decision in. -— ae 
te 2 that.. ‘That case. ‘has, however, been finally decided adver sely to the . a : : 


i. a company’s’ claim, the motion for review therein having been denied == 
“March 23, 1898 (26 L. D., 422). Upon the authority of that caseitis 


| a held that the lands pep in this case reverted to the papper domain : 7 area 


3 : upon the cession thereof by the Indians. 


After a careful examination of the matter, the. previous decision of a 


pon this Department i is adhered ta, and the motion for review y denied. 











ee ii : 


t yee sepa pre- emption filing of record. is no ‘par to the selection of the lands eon 


ee Secretar yf. Hitcheock to the Commissioner ee the » Gener al Land 4 Off, 5 jase 
rent Oe ee ete ee UC ca 
ee i the decision! of J anuary By 1891 (12 L. D. ., 19), i in 1 the'c case of w. Bee eS 
oe ‘Hensley ’ %. Missouri i, Kansas ‘and Texas Railway Company, this Depar te oe 
Siege ment affirmed your: office decision. rejecting. Hensley’s. application tO 
-. make homestead entry for the S. $ of the SE. 4 of Sec. 10, and theN. 
= : a ‘a ghe of the N BE. 4 ‘or Sec. 15, |, 26 Ss, R. 14 E.. , Topeka, Kansas, land. diss 

eee trict, for. contlict with. the company’s Selection: thereof as indemnity. Boe: 
ee ohn: K. Townsend filed. pre- emption declar AtOry: statement. covering 
Ue the 8.4. of the SE. 4 of Sec. 10, and the NW. 4 of the NE. 4 of Sec. 15,0 
poe June 30, 1863, and ‘Hugh Pp. “Allen filed ‘pre- emption. declaratory state. 90.92: 
eee ment for the SW. 3 i of the SE. 4 of Sec. 10, and the NW.4of theNE. | 
eel hot See. 15, “Maren - 14, 1867, ‘which filings were never perfected, although. a 
oe _ they remained ‘of record: until: J une. 30, 1891, when: that. of: Allen was - oe 
“= ganeeled as to the S. 3 of the SE. 4 of Sec. 10. June 26, 187 9, the rail. 
seen “road | company ‘selected the S. + of. the SE. 4 1 of Sec. 10 as. indemnity, ae 

and re-selected it November 17, 1885, The N. dof the NE. 4 of Sec.15 
2 Ewes. selected September 25, 1882. The withdrawal made for ane benefit ao 
oo vof:this: grant March 19, 1867, was revoked August. 17, 1887, Tn Decem: 
|... ber, 1883, Hensley filed 3 in the local office his affidavit asser ting that the. P25 
SW. dof the SE. t of said Sec..10, and the NW. } of the NE. dof Sec. 
oe 15, were excepted “fom. the grant, to" said. company and the withdr awal ae 
Poa thereunder by reason of Allen’s filing, and that. he desired to ‘acquire 
+ said land under the homestead laws. Before.your. office acted upon this = 
matter the withdrawal was revoked, and thereupon, on October.15, 0 
ee a] 1887, ) Bebsley applied to make homestead A entry f for the Sd es of the SE. ae 





“RAILROAD. ‘GRANT-INDEMNITY SELECTION “EXPIRED, ‘FILING. 


| HENSLEY v Missourr, Kansas. AND "TEXAS" ‘Ry. Co. 


ered thereby as indemnity under a railroad gtant. 


The. ‘ladine: which served. to wae ‘the. axeopticn-f fom thé ‘withdrawal had; oe . ag 








oe ‘ahdwed t that both ‘Downsend ‘and: ‘Allen were. qualified reemptors om ae 
made actual settlement, as claimed, but that they abandoned. their = 
Pee, cas claims: about one year after the fling of their declaratory statements. oe 
os.) With these facts: Bresented, this, Department): in the decision of. ae 
foo Tm 5, 1891, : supr ay said: it ee eee ee ee 


att aver: expired and,. as shown by the evidence, | been ‘abandoned long” prior: to the | eae 


ee > : application. of the company to select the tracts as indemnity, and were. ° not t therefore a ne oe 
oa. aufficiont to prevent. such. selection thereof by the company. 7 iy eee 


> In June, 1897, ‘Hensley } pr esented a petition for farther connie: ation es 
ee 8 and allowance of his homestead application, basing if upon the decision eee 
Be of this Department i in the case of Counterman %, The Missouri, Kansas 
ee and Texas Railway Company, J uly 13; 1896. (not réported).. Your ae, 1 ia 
os forwarded this petition w with recommendation t that it t be granted. eeu 
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in the Cortina case the facts were similar to those here, and the os 


| us decision of the Department was in favor of. the railroad company. oo ee 
 Upona motion for review, filed within. the time allowed. therefor, that. ~~ oe 


s? decision was recalled and vacated and the company’s: selection was 
canceled. This action. was taken upon the authority of the case of 
of Whitney v. Taylor (158 U.S., 85), as. construed by this. oes —— 


Lo poe _ 


in Fish v. Northern Pacific R. R. Co (23 L. D., 15), 


Since that a different rule has been announced and now prevails, In : = 
ae the recent case of Oregon and California Railroad Company, decided — 7 
June 6, 1899 (28 L. D., 477), the question as to the effect of expired pre-. 


- emption filings was under consideration, and upon the authority of. 


Northern Pacific R. BR. Co. v. De Lacey (174 U.S., ) it was held that — ere 
such’ a filing would not serve to except the land covered thereby from eee 
a railroad grant. In conclusion it was said: | - 


In so far as previous decisions of this Department welatitin to the adjustment of a 


| railroad land grants have given recognition to pre- emption. filings asexisting Claims; — . _ 7 
after the expiration of the period within which by law proof and payment ae a 


required to be made, such decisions will no lon ger be. followed, . i. 
‘The period within which proof and: payment should neve been made : 


= ander the filings relied upon by Hensley to prevent. the allowance of ~ pees 


the selections of this land by the company had expired long prior to _ - | 
such selections, and such filings coustituted uo bar to those selections. es, 
fy The petition for further consideration is. denied. ote * 


This action is taken without considering whether such petition would 7 


: in: any event have been favorably considered. after the lapse of so Jong | = ‘ ; 
a8 period between the date of the decision and the presentation. of the’ a ae 





‘Hopens - De Danrets. 


"Motion ce review of denartmentel decision of ebruaty 6, 1899, 28 | ie ona. | 


; : Ii, ae, 91, denied bY, Bocrouny: Hitchcock, Jt une 12, 1899, 


/ DESERT LAND ENTRY—ASSIGNMENT—-RECLAM ATION. 


” HEINZMAN ET AL, 0. Lerroapno’s HEIRS © BT AT, 5 


ae assignment of a desert land. entry to one disqualified to acquire title under the ga te 


- desert: land law does not render the ss y fraudulent, hat leaves the tr right thereto _— 
still j in the entryman. | 


| Where a desert land entry is suspended, and. the oiler 6: suspension vansedueatiy ROR tae 


_ revoked, time will not begin to run, in the matter of reclamation, until notice — 
of such rev ocation i ig served on the entryman, or: his successors in interest. 


— Scéietar ye Hitchoock to the Commissioner of the General. Tana Office, _— 


(W.Y. D.) ee ee Sune 12, 1899, ie ant mee G.) - | 


The tract involved in this case is denned as s thie N E. 4 and the 8. a 


re . on Sec. a T. 25 ~ R. § 25. E.,M. D, B. and M., 1, Viaalia, Onlifornia, | land . ee ae 
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oe district; and is embraced i in ‘the desert, land entry, No. 290, of Maxinitian ss 

Letroadec, made May 17,1877. Pursuant to departmental direction of a Es 

- September 12,.1877, all. dasert. land entries in said land district were, eh 
| on September 28, 1877, suspended. by your office and remained sus- — 


. / pended until the promulgation, on February 10, 1891, of the decision ee 


of United States », Haggin (12 L. D. , 34), which ‘directed that the sus-_ 


eae pension be removed. It appears ae the decision of your office that. ~ 


Fie, _an effort was made to notify the entryman of said order of revocation oe 
by registered. letter of August 23, 1893, which seems: to have been 
returned uncalled for. Emil Chauvin, to whom the entry Was assi igned a 


| 7 June 10, 1884, appears to have been notified of the or der of revocation a 
on. the date before mentioned. | | . ne 
On February 18, 1891, J ohn Heineman J ANT w. Ranier daa 


Phormas 3B. Tw addle, sever ally filed affidavits of contest, each alleging — : 


that the land was not then, nor at the date of entry, desert land; that 
the entry was. fr qudulenbly made and the land since fraudulently held | 

thereunder, in this, that. the entry was made for speculative purposes 
and was soon thereafter assigned to one Emil Chauvin, who, by his 
own entry and similar assignments held lands in excess of the amount 
‘allowed by laiv; and that neither the land, nor any part thereof, has 
been reclaimed, nor has any bona fide effort to reclaim it been made by. 
the entryman or his assignee: wherefore the contestants severally asked 
that they be allowed to pr ove these alles suns and. that the entry be 


_ canceled. 


Owing to causes not necessary to be recited her e, proceeding’ under 
these affidavits were delayed until October 30; 1895, when the contests 
were cousolidated, hearing was set for Decamber 18, 1895, and notice 
thereof was given. The attorney for the contestants, as set forth in 
his affidavit made the day the hearing began, having discovered since 
bringing the action that the eutryman had died intestate several years 
prior thereto, leaving him surviving his brother Julian Letroadec, his 
sister, Celestine Scouler, both residing at San Francisco, California, 
and a younger brother, who’ died after the death of the entryman, 


intestate, leaving no issue, notice of the contest was served upon the 


said alleged living heirs and also. upon the assignee of the entryman. | 


At the hearing, which was concluded December 28, 1895, the alleged ia é 
| heirs made default and all of the other parties. ee ~The local 
~ office decided that the tract in controversy was not desert. land atthe 


date of the entr y, and further, it appearing that Chauvin, the assignee ans 


ae hee of the entryman, held three different tracts of desert land by assign- 


4 “ment, one other tract under his own, entry, and had. perfected title to * 


| yet. another tract as. heir of his. son, the. entryman thereof, held that nate 
to permit. him to obtain the benefit of the entry in question would be 


S of to defeat the provision of the original desert land law, which prohibited - ye | - 
a. ee more. than one entry of § Six handred- and forty a acres sof Jand to one | bs 
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7 person, ver would make the law an instrument of. speculation. ‘The . 
cae cancellation of the entry was therefore recommended. 
On appeal by Chauvin and Julian Letroadec, your office, on April | 


Ee 16, 1897, dismissed the contest, holding that the allegation of non- 


reclamation was premature; that the assignment to Chauvin was. 


“invalid by reason of his incapacity to take the same, as he was. then 7 


holding six hundred and forty acres of desert land under his own entry, _ 


‘without regard, to the other assignments to him, but that the invalid 
assignment did not affect. the validity of the entry of Maxmilian = = 
Letroadec, the one in question; and that the contestants had failed to _ 


prove that the land was not desert land at the date of the entry. 63 
Appeals by the contestants and by Chauvin brivg the case to the. 


: A Depar tment. Chauvin contends that the assignment to him was valid. — : 
. The contestants, among other things, contend that the > asslgamiont ae 
. .vitiated the entry and calls for its cancellation, ae 


‘The assignment by Letroadec, the entryman, is bya itteur instiu- _ 
ment, dated and witnessed June 10, 1884, and ackuowledged six days | 
later, and purports to assign the certificate of entry and the tract in 


controversy to Emil Chauvin, It-was filed in the local office September - aoe 


: 24,1891. The entry of Letroadec was made under the desert land act. 


of March 3, 1877 (19 Stat. , 377). Prior to April 15, 1880, the right to 


assign desert. land entries was recognized by the land department, but a. 


by aruling of that date (S. W. Downey, 7 ©. L. L., 26) they were held _ 


~ to be non-assignable. This ruling was ‘thereafter followed as to all . 


assignments made after April 15, 1880, until the act of March 3, 1891 


(26 Stat., 1095), permitting assignments, but assignments made prior to — foe 


the promulgation of the rule announced in the Downey decision were 


- recognized, owing to the erroneous official instructions then in force - 


 aatiodang assigninents of desert- land entries. .(David B. Dole, oo oo 


ee D., 214.) . It was also held in the ease last cited that no one can be’ 


a permitted to directly or indireetly acquire more than 640 acres ‘under ne 
the desert land act, that,.as the two entries there assigned to- Dole ee 
aggregated 1,160 acres, being for 640 and 520 acres, respectively, he. 


_ would. be allowed to elect under which entry he would-claim, and that 


- as to tle other entry the assigument would be held void, and the rights | 


a obtained thereunder by-the entr yman’s partial compliance with the. law | 


would remain in him unaffected. by the void assignment. | ere. 
Ithas recently been held that the provisions of the act of March 3, ahs 
_ wf 1891, amendatory.of the original: desert land act, with respect to. the ee 
ee ani uamtnt of desert land entries, are applicable. to an entry made. 
_ under the original act, but assigned after the passage of. the amend: 
 atory act and ‘perfected in accordance therewith. | (Gasquet et alw 
 Butler’s Heirs et-al., 27L. D., 721.) The assignment in the case under, 
a consideration. was. made prior to the passage. ‘of the amendatory act, 7 
a and | while the rling ¢ of the eons Bonini the same, Ep was 
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ae ‘lala frivaltd heeatise ‘the assignee ‘at that time alr eady held, ‘under i 


his own. desert land entry, the fall amount allowed to one person, irre-— cee 


ee spective of his holding as heir. of one entryman, and. as: assignee of (fe! 


other: entrymen. It is contended. by Chauvin, the assignee, that he a 
may make proof for the assignor, cand. that. if he should attempt. to 


make final proof. for himself, upon one or more of the assignments to. ss 
him, the question might then be successfully raised, but. that such is 
8 - not the case now presented. — Itis further coutended by the assignee that 


he can not. be compelled to elect for what particular tract he will make | 


. final proof, before the same is offered,. But. as Chauvin already holds 


. under : a desert land entry as much as he is entitled to of his own right, Z | 
~ without regard to the assignments of other desert land entries, and as” 


. 7 he has received. patent for yet. another tract.as heir of his deceased . 


son, it is clear that this eseument to im can n not. be ee oy _ 


‘supported. Pte 
~~ An. assignment of. au dager land Buby to-¢ one e- disqualified to. acquire oz 


: oe : title. under the desert land law, does not render the entry fraudulent, 
e “bat leaves the right thereto still inthe entryman, and this washeldin  - 
‘a case’ where Chauvin, the assignee in the case now ‘under considera- Nee 


es - 2 tion, was evidently the assignee. (Vradenburg’s | Heirs e¢ al. v. Orr et! ~ — : 
ae al., 25 L. D., 323, npon review, 533.) By the assignment, therefore, i. * 7 
se Chauvin, ‘the integrity of the entry was not affected, sacha the oy yi 


: ee ther eto still remains in the original entryman.. 7 Pied a, 
“~~ Phe evidence sought to be introduced at the ane upon the failure 2? as 
to reclaim the tract, was properly excluded, and the elimination of the = 


ie charge to that ‘effect from the several affidavits of contest was not — ar 


ric erroneous. So your office held, sustaining the action of the local office. 
The contest on that ground was prematurely brought, as the order 


oe -vevokin g the suspension of the entry apparently was not served upon 
ae the entryman at all, and not upon the assignee until August 23,1893, 
some time after the contests were initiated. As the entryman, and ee 
Sexe, his heirs after his death, the date of which does not appear, under this 
decision: are. chargeable | with default, if any oceurred, and not the” ae, 
| : te us assignee, notice upon him or them mist: appear before time will runin 
So the. matter of reclamation. (Farnell et al. vw ‘Brown, on Review, ee —— 
ae CL. D. , 3945 ; Vradenbarg’s Heirs et al. vy Orr ot al, upon review, § 20. DL, D., .. 7 : 


ca “The evidence relating to the. main n ground of the contest, that of ‘the ee 


ere | the witnesses for the contestants fends to show. that ian in the a, 


fe - vicinity of the ‘tract of: the same character WAS cultivated | to various ieee 
chops with fair sipecges and. that: the tr acti in question i od ued a gr ow th foe Oe 


; 2 : . nutritious for stock and which would. pring: a fair price as s hay, if, the 7 - » 
-. land were devoted to that purpose, while the testimony of the. witnesses noo 


| - oe the pene shows that the tract. band others i in ‘the ® neighborhood e : 
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a . tee not jiroduee, one season with another, paying er ops; aid fiat many : | 
tracts in the vicinity were abandoned by small farmers as not capable 


TaD of producing fair crops without artificial irrigation. The annual rain- oe 


- fall is fixed at from five to six inches by one of the witnesses for the — 


es contestants, and there is ‘no dispute that this is the maximum amount. 


- This is much less in quantity than that recognized as the limit of suc- 


cessful agriculture. (See Babcock v. Watson e¢ al., 2 L. D., 19, 21:) 
The contestants have not shown by a preponderance of the evidence — 
the non-desert character of the tract in dispute either at the time the 7 
eiitry was made or ata time subsequent thereto. | 
There’ is some doubt about the sufficiency of the. proof as to the 

‘déath of the entryman, of his dying intestate, and of the sole heirship. — 
of the parties served as his heirs. The local office had no proof of — 


these matters except the allegations contained in the affidavit of the : 


| attorney for the contestants. Julian Letroadec, one of the alleged — 


= = heirs, appealed to your office, not contesting the service made upon him 
and the other alleged heir, but contending that the. contest shouldhave = 


been brou eht against the heir S of the deceased entryma ll as such. Inas- - 


ce: ‘much as the rights of ‘the heirs are not prejudiced by this decision, but. 7 - : | | 
on the. contrary are epee it is unnecessary y to consider this branch » se 
= of the case. . | . 


| The decision, of your office > dismissing | the caveat must be affirmed, ves 
ek RAILROAD GRANT-STATE ACT: OF MARCH 1, 1877 


aah AMES GREENHALGH. 


a Under ike act of Mareb ae 1877, of the State fowisiatuce of innesotn: the srotsotlon aes 


extended thereby to sotélement claims ‘cannot exceed one. hundred and sixty ae 


acres to any one settler. 


_ ‘Sec er etars y Hitchcock to. the Comnitesioner of the étener al Land sae * ne 
i J (Ww. V. Dd.) May 22, 1899. (Er. W.G.) 


In your office iotier of April 28, 1899, are ‘anibtaitted the record facts. - 
: bearing upon lot 6, Sec. 33, T. 150 N,, R. 46 W., Minnesota; from which | 
it appears that said lot is withil the fademuity limits of the grant 
- made to aid in the construction of the St. Vincent Extension of Sue 
St. Paul, Minneapolis and Manitoba railway.. 

On Noveniber 10, 1874, one Charles Mark was permitted to file pre- 
emption declaratory sfatement covering said lot, with. other tracts . 
but proof has never been: submitted wpon said ‘pre: einption fling, 


- althou oh it remains of record uncanceled. a. : 
The company made: e selection of this tr act i in its list N 0. 9, filed March te 


4, 1880, - 


On J ag 26, 1880, the governor ‘of the State of ne assum- = ete 


he ing ‘the a je dos so under the Provisions of ue act, of the State leg- | i. - 





a 502. 4 "DECISIONS ‘RELATING TO. “THE PUBLIC LANDS 


“aslabiite: of March: 1, 1877 (Special Lage of ‘Minnesota, 1877, p: . 257), : es 
~ made relinquisliment i in favor of Ji ames je Grecubalel of. lots 6, 4, 8, 9 and.” rs. 


| 10, in said section 33. 


Rie inquiry at your office it iti is Teapned’ that: one Ja ames eG rechitaigh, = : 
- en May 14, 1873, filed pre- emption declaratory statement covering: lots” a: 
49,8, 9, 10 and i, in said section 33, aggregating’ 150.46 acres. He 


made proof and payment under said pre-emption filing, and on August — 
“ee 8, 1883, cash certificate issued to him for the land - covered by. a - 
; declaratory statement. pat . | 


‘It would thus. appear ‘that. Groonigiens ‘claim - ona Gnade . by. ee tos 


: excluded lot 6, now under consideration, and included lot. 11; which 


= latter lot was not embraced in the relinquishment made by the eo : sae 


| - ‘ ernor of the State in his favor. — 


‘Section 10 of the act of the legislate of Minnesota of March 1, 1877, : 
> supra, provides: a 


- The Saint Paul: and Pacific Railroad Company, oT any company ¢ or - corporation as 
| ialting the benefits of this act, shall not in any manner, directly or indirectly, oe 


; acquire or become. seized of any right, ‘title, interest, claim, or demand in. ortoany = 


- piece or parcel of land lying and being within the granted or indemnity limits: of : 
said branch lines of. road, to which legal and. full title has. not.been perfected in | 


i said Saint Paul and Pacific Railroad Company, or. their successors or assigns, upon. | oe 


- which any person or persons have in good faith settled and. made: or. acquired. valu- . aoe 
able: improvements: thereon. on or before the 1 passage of this act; or upon any of said - 


es _ lands upon which has been filed any valid pre-emption or homestead. filing or entry— an 


not to exceed one hundred and sixty acres to any one actual settler ; and the MOV 2 


ernor of this State shall deed and relinquish to the. United States all pieces or par-- 


-cels of said lands so settled upon by any and all actual settlers : as aforesaid, to.the = 
end that all such actual settlers may aequire title to the ‘lands upon. which they. 
| actually reside, from the United States, as homesteads Or otherwise, and upon the _ 


| acceptan ce of the provisions of this act by: said company, it shall be deemed by the 


governor of this State as a rélinquishment by said company of all such lands so a 


. -occipied by such actual settlers; ; and in deeding to the United States such lands, 


_ the governor shall receive as prima facie evidence, of actual settlement on said 


lands, the testimony aud evidence of copies thereof, heretofore or which may be. 


hereafter taken in cases before the ey United States land offices, and decided Ate. © : 


favor of'such settlers. 


| - Under this act relinguishments ¥ were aimed to, one enindied and ay a 
| acres to anyone settler: As the pre- -emnption claim. of James: Green- 


halgh, made in 1873, under which he has received patent,embraces 150.46 
acres, adding the area of lot 6, shown to be 34.55 acres, would greatly — 


exceed the limit of eee intended to be extended by oe State : act = 
of March 1, 1877. a 

Tt would appear, however, that o on ene 36, 1887, 5 ames Crean 

tendered a homestead ppoheioe for said lot 6, in connection with other 


tracts in said section, which application was denied. for conflict with the : : 


: railroad selection of record. Applications were also presented, atdiffer- 
ent times, by Hans ©. Burnstad, Hiram M. ree and ‘Andrew ca a 


. “embracing said lot 6. | —_ 
or office decision of Ootober 1 11, 1889, held that said lot 6 was. . 
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public iad subject to dicnosals in view of the gover abs relinquishment, 7 
— and a ae was subsequently held between the several applicants | 


- therefor, in order to determine their respective rights in the premises. 7 


; At the hearing, only Greenhalgh and Baker appeared, and the contest 


-” between them resulted in departmental decision of April 18,1894 (not. _ 


reported), in which Greenhalgh’s application was given preference, not 


_ on account of any claim made prior to the passage of the State act of. : : : - a 
~~ March 1, 1877, but because of _ PEOPEY of his application over es ee ha 


; pr Beonted by Baker. 


-. Under this. decision Grcstthalal: was permitted to aake homestead ome. 
‘entry covering said lot 6, on October 4, 1894. Thereafter said lot 6 to- - 
gether with other lands, was certified to this Department for approval — 

- on account of the railway grant, and due to the fact that no reference __ 
7 was made to Greenhalgh’s entry,.said list was approved May 7, 1895, 


_. and patent issued thereon May 10, 1895. i 
~ On April 23, 1898, Charles:-W. Greenhalgh, on behalf of the heirs of i 
James Greenhalgh: deceased, tendered final proof under said homestead ~ 
entry; which was rejected by the local officers because of the outstand- 
- ing patent to the railroad company. __ 

By your office letter of April 19, 1898, the company was s requested to 
— reconvey the land to the United States, to the end that patent might 
issue upon Greenhalgh’s homestead entry; in response to which the 
company declined to make reconvey ance as requested; and the matter 
is submitted with request for instructions in the premises. 

A consideration of the matter leads to the belief that a mistake has 
been made in the description ofthe claim of James Greenhalgh as origi- 
nally made, either by erroneously including lot 11 of said section 33 in 
his pre-emption claim upon which he has made proof, or in the relin- 
quishment executed in his favor by the governor including lot 6, the . 
tract under consideration. The limit of his claim can not exceed one 
lundred and sixty acres, under the State act, so that he can not be 
permitted to retain both lots 6 and 11. Investigation should therefore 
be had to determine the actual land included in his claim as made at 
the time of the passage of the State act of March 1, 1877, and thereafter 
you will again transmit the matter to this Depar tment, with suena | 
i recommendation as 8 the facts disclosed may \ warr ant. , : 


INTERLOCUTORY ORDER—RUSIDENCE—DESERTED WIFE, i 


BAYLISS | Vv. ‘BRoox. 


The discretion of the Commissioner of ie Gunna: Land Office, i in the niaeer of : — 


ordering a rehearing, will not be interfered with by. the Department, in he 
i abssnce of its ‘apparent abuse. 


The continuity of a homesteader’s residence. is ‘not affected by temporary nrore oh - > 
resulting from illness, and the necessity of earning: money for ane maintenance a 


of the claim and: personal SUpDOr Ne 
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| The obi of: a wclesprtedl wife to raaicé: a , homestead. eatty will nae be dofeated by. her oe . 


erroneous designation 2 as: an. ¢ “unmarried woman ae in the prelimin ay ry affidavit. 


? . aes g “Seor tan y Ry yan to the Commisstoner a the Gener al Land Offlegy es 
oe e Me Dy) Se eas: Sune 14, 1899, wei 2” (GOR, edge 


On October 26, 1893, Mande Ay Parker (now Brook) nae homestead” 5 


prec s entry for the 8. r of the SE: 4, the NE. 4 of ‘the BE, aye and lot 1, See. 8, | A 2 : = 


— T. 25 N., RB. 1 W., , Perry,. Oklahoma. ae 
On December 8 , 1893, Henry T. Bayliss filed nis affidavit. ee contest. ert 


a : against the entry, alleging. that he had improvements of a substantial - a _ - 


_.. nature upon the land prior to said entry, and that the entry was ee wit 
Soe for the benefit of “other parties.” ani eee fae 
On October 20, 1894, Bayliss filed-a ‘gupplemienital affidavit, parce os 


= that Mrs, Parlor’ was a married woman, and not. an “unmarried 
tee woman,” asset forth in her homestead : affidavit, and ADEN her ae 7 a 


' was thus fraudulently made, ete. el 
‘Hearing was had, ‘commencing May 27, 1805. “The resister and Pass 


ee receiver found that Mrs, Parker reached. the land and. settled: thereon ao, 


ain advance of Bayliss’ arrival. It was further found, however, that. eu 


72 she failed to maintain a bona fide residence on the land, and for that: mre 


--. peason the local officers. recommended the cancellation of the. entry. fe oe 
On appeal, your office, by decision dated February 15, 1896, atfirmed tig ee 


E : that action and held the entry for. cancellation for the reason that the — ee 
ie testimony tended to show that her home subsequent. to the ony aes oa 


as, in. Perry, Oklahoma, and nob: on the land.. “ 


On April 18, 1895, she was married to. R. T. Breer, 


On March 13, 1896, Mrs, Brook filed a motion for review and réhear- Mees 


‘ te which. your office. considered. on. July 9, 1896.. The motion for ie 


review was denied; but your office, upon the showing made (here einafter: — 


soar referred to), remanded the case for further hearing to enable Mrs. Brook. wore 


to show that she established. a bona ia residence on the land in aa oe 
~ tember, 1893. | See 

‘The further hearing was had, commencing September 1 Uy, 1896, ane ioe 2 

. ending five days later. The register and receiver found that Mrs. | | 


-. Brook was the prior settler; that. her improvements were valuable; 

that she established a bona fide. residence: on the land; and that her = 
absences thereafter from the land were caused by sickness and were 
we _ therefore excusable. For these reasons it was. recommended that the: eae 


oe contest, be. dismissed and the entry remain intact. 3 Sea a 
oo On appeal, your office, by decision of June 24, “1897, famines: that ia 
ie action, and. Bayliss further. prosecutes. his: appeal to this Depar tment. a aa? 


. The appeal alleges nineteen specifications: of ee ee may: be 
| sumined up as follows: _ a OS a 
1, -In- remanding the case for fariier hear g.. 


Pace 3 De Jn. considering testimony. erroneously admitted aes the rei: a : 
4 = and receiver at the rehearing oe oe other r than the establish-. 


| ae ing sof residence on ie jana by Mrs. ‘Brook, and ‘i in esusidering evi- cane te 
~ dence over the objections of the defendant (probably the plaintiff) a as. eae ae 
to matters not in issue under the order remanding the case. ee 
_. 8, In finding that the defendant was the prior settler, and in findiig go 
that she established. a bona fide settlement on the land prior to the year — 
- 1895, and in not finding that the claimant failed to exercise au leone as 
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in ihe matter of residence. 


4, In not finding that Mrs. Brook desu to persis a fraud - 


upon the gover nment in her statement that she was at uae date of the 
entry an unmarried woman. : : 


5. In finding that the claimant was.an invalid for months after her 


entry, and-in excusing her absences for such alleged cause, and in fur- 


ther holding that ber absences were necessary “to earn a menEDo oe . 
receive: medical attention. : | a | 

ee 6 In failing to find ahens a Brook’s real heme was prior to 1896, aa 
and in Musa Hone the testimony as to when she furnished her house, 


ete. 


In her sworn Sette for a Phewine Mrs, Brook satis forth fully her “Sig 
reasons for not being. present at the first hearing. She also gavea — 

full history of her settlement, the extent of her improvements, when. 
she established residence, her absences from. the Gans Le the reasons Sat aga 


__- therefor (sickness, ete.). 


Her petition was supported by sundry affidavits of piyscians and’ 


others. | 7 | 
3 Her motion for eencaee appears to. cae een served. on is. oppo- . me rae 
» site party, who moved its dismissal, ney ting his motion u by elaborate, oF 
arguments, etc. _ 


On due snide ition of all that v was Saree your office sustained | 


7 the petition for a rehearing. Such action is within the discretion of — ae 
| your office, which will not be interfered with by the. Department i inthe 
~ absence of its. apparent abuse. (Witter % LOOSE dd i. Db, 260; . Pe _ 


French v. Noonan, 16 L. D. , 481:) 


A careful oamaen of the motion, with: its accompanying ‘aff. a 


davits, etc., shows that there was. no abuse of such discretion. On 
the contrary, the order for a rehearing was proper. | a 
The second and third specifications of error may be snicenea 


together. Much irrelevant vesumeny. was: introduced and. the rey 


is needlessly voluminous. | 
The rehearing was ordered on the question of Mrs. Brook’s resi- 


dence, but much testimony was taken as to who reached the land first. 
— The register and receiver and your office had . found that issue in favor 
of Mrs. Brook at the first poumnere and it was error to. admit further 


testimony on that point. 


In his affidavit of contest Bayliss did not allege th that he® was. the prior cS 


. settler, and the testimony shows that he was not. _ On the contrary, a 
preponderance of the testimony shows that Mrs. Brook reached and =~ 
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; iatikeed she! Jaxid béfore Bayliss’ Ss. caenigal ereoi “Bayliss admits that 


Mrs. Brook was in advance of. him, but states. that it was his judg- ; aay 


~ ment that she was on the: adjoining claim to the north when he settled oe - : 


on the land. The evidence shows that. he was mistaken. 


The principal issue in. this case is whether Mrs: Br ook, after fee set- a 


tlement on the land, established and meaptatried 9 a bona. Jide residence 
thereon. 

-. As before seen, Mrs. Brook was not present at the first hear! ing. At 
the second hearing she was permitted to give testimony as-to her settle: 
ment, i. e., how she made the race, what time she reached the land, 
what she did, etc. She swears that she was strong and healthy before 
she made the race, but that in running to the land her horse plunged 
over a ditch, spraining her back and otherwise injuring her; that there- 

after she had been a constant sufferer from the i injury. and its resulting ; 


se ae consequences; and. that she was. frequently confined. to. her bed + as Mo. 
result and received medical tr eatment (hereinafter. referred to). 


After settling on the claim she remained there until the evening of | : 


- September 17, 1893, and then went to Arkansas. City for lumber. She : : | 
returned to the Ana OL Wednesday after the opening, September. 2156 2 eS 
bringing with her lumber. for a. house, also. bedding, dishes, etc., aca —_ 


Ped hada house built on the land the next. day, into which she moved her... = 


ie goods, etc. She remained on the land until the following Friday or 


Saturday, when. she went to’ Perry to make entry. She obtained her Pine 


“number” and was taken sick and went to her parents in the State of 


--Kansas. She returned to Perry about October 20, and remained there. — 


till she made entry (October 26).. She went to the land about October 


28 (1893), In the meantime she had sent one Doty to her former 
home in Kansas after more furniture, which she found in the house 


-omher arrival.. She remained on the land, living in her house, from 


October 28, to November 5, 1893, and while there had her house floored. — oon 
While in Perrys in October, 1893, she was offered a position by a Mr, 
Hoggett to work as ‘bookkeéper. and correspondent for the Perry Coal 2 


and Transfer Company, and having spent.all her means in building the — 
house, moving her furniture, making entr y, ete., and-being obliged, as 
she states, to work to earn her living, she accepted the position, butin 


- doing so arranged with the company to be allowed to live on the land 


as much as possible, in order. to look’ after its improvement, etc., her 
wages to be deducted accordingly. 

She left all her furniture, beds, bedding, stove, chairs, ett., iozetne: 
with part of her wearing apparel, in the house when at work in Perry. 
While there at work she was frequently sick, the sickness none the 
‘result of the injury before mentioned. : 
_She states ‘she was. ‘again ou the land from sash of November an | 


~ this rite her mother made fice: a visit ; of several days She: was. taken . 


Sick on the claim: and returned to Perry. for treatment, and \ was there , : : 
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7 eoined ie hee bed from December 15th to J anuary I, 1394, ‘Daring ee 
. this illness she was. treated by a physician who, on Decenier 19, 20, 


and 21, -visited her twice a day. She returned to the claim about: | 


- January 9, 1894, and remained about eight days. She took chickens ae 


to the claim that month. . She returned to Perry about January 20, 
1894, and was sick again. “Dr. Walker treated her January 31. About - 


a February 15, 1894, she went out to the land to see after making addi. 


; tional Improvements, and. staid three days. In the meantime she was: | 7 ‘ 


expending in improvements on the land every cent. she made, except. 7 
what was necessary for herself, On February 28, she again went to 


' the claim, and had lumber hauled to build a stable. At this. time. she ae 


o _ arranged for some breaking. She returned ‘to Perry and was sick in — - 


March, Dr. Walker visiting her... This physician visited her also on 


April 12, 23, and 24; also on May 13, and 19,1894. Dr. Doggett visited. 
her twice on May 20 and 21. She was also sick in June, and was visited 

by same physician June 14, 21, 22, 23, 24, 25, and 30. Some of these 
days two visits were made. | 


During the spring of 1894 she haa forty. five | acres Seen (need A 


_ five acres, built | a stable, ane had ane acres = Diablo: to corn and 

‘Kafr corn. a 7 7 
While ‘in: Perry she used none. sor her own ponsenold eae: She 
~ states she was on the claim every month, more or less, in the year 1894. 


‘She states she was sick, more or less, in every month in 1894, and gives _ | 


the dates from bills pendersl by.her physicians of their visits. She was : 
also sick in 1895, niore or less, every month, and gives numerous dates - 


upon which she was visited by her physicians. She states that her. 


| physicians advised: her not to live on the land, by: reason of her physical ' 

condition. She persisted in her claim, and went to the land, ignoring - 
their advice. Up to 1895 there was no Shonthi she was not on the claim _ 
more or less, and her absences. therefrom were to earn money for her 


. support, and by reason of her continued ill health. . In the fall of 1894. 


she had another room added to-her house. All these improvements 
_ were made with means she earned while at work in Perry. In the | 
spring of 1895 she had fifty-five acres cultivated, of which twenty — 


_. aeres were sowed to oats, for which she paid thir ty- five cents a bushel, 


= and the balance to corn, ete. . 


In 1896, the year of the last ieetinds she had about ey ive: acres: . 
planted to various kinds of crop. In May,1895, her husband wrote her _ 


to come to him: in Seattle, Washington, While there she was again - 


taken sick, and was in that condition at the date of the first hearing. & Boye 


~. “When in Washington, and on June 8, 1895, Bayliss attached her crop, 


her pony.and household goods, for (as she says) alleged damages done 


by her pony in breaking into Bayliss’ two-acre corn patch. ~All her 2 
household goods were taken by: the officer to a nearby village (Tonkawa) _ 
until the court met, when (October, 1895) she had the attachment pro- — 
ceedings dismissed. AS, Soon as she got her oe packs to a a | 
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: . she eemnenced feniaini a “there again, and with her husband has since 7 
- continuously. remained on the land. . 


‘At the date of the hearing she had About seventy: Ave acres of’ ‘ha. . . oa 
land under cultivation; also. houses, a rosa a ORY, large granary, _ 


wells, trees, etc., value, from $700 to $1,100. 


The testimony of Dr. Brengle and others corr oborates her testimony” eo aoe 


-as to her continued illness. Mr. English, ‘the druggist, swore that he | 
- filled prescriptions for Mrs. Brook from the fall of 1893 to 1895, every a 
month,. without exception; that. these prescriptions were given for 
Mrs. Brook’s use by Drs. Walker, Brengle and Doggett. Anne How- | 
ard, a ‘servant for Mr. Brook, testified that she nursed Mrs. Brook 
“through several spells of sickness while in Perry in 1894 and 1895; 
also that Mrs. Brook went to her claim about. once a month while she | 
worked as bookkeeper in Perry. a : | 
Mrs. Brook often did her work as correspondent, etc.,, when anable 
to leave the house, and often when still confined to her bed, the nature 
of her disease not permitting her to move about. 
There. was much testimony given of a negative character -by Bayliss’ 
witnesses. as to their frequently passing Mrs. Brook’s house and 
- observing no person about the place. Mrs, Bayliss made it a part of | 
her business to watch Mrs. Brook’s house, and made a record in a book — 
of the time of Mrs. Brook’s several appearances on the land, 
Bayliss had moved his family to the land about February 20, 1894, 
- and Mrs. Bayliss testified that Mrs. Brook was on the place March 2, 
1894, and remained three days, April 14, and remained two days, J nly 
18, and remained eight days, September 26, and remained two days, 
Devenider 3, ald remained sixteen days, and March 2, 1895, and 


- remained two days. Mrs Bayliss thought these were fhe only times =, 


Mrs. Brook was on the place, but in the nature of things she could not. 
be positive. A part of the time given by Mrs. Bayliss, i. e. from June._ 
4, 1894, to June 4, 1895, during which Mrs, Brook was not seen about 


| - “the placé, is covered by a leave of absence ‘granted to Mrs. Brook, and. | 
| evel during that period Mrs. Bayliss’ testimony shows that Mrs. Brook - a 
— _ was on the land four times, aud remained twenty- eight days. | Much 


testimony Was. given of Mrs. Brook’s frequent presence on the land. 


A copy of the. testimony given by Mrs. Brook in the case of Doty 2 v, < a 


Mills was introduced at the second. hearing on behalf of Bayliss. In- 


- this testimony Mrs. Br ook is. shown to have. testified as to the ‘facts of ; 7 a 
her settlement,. residence, etc. It was: introduced before Mrs. Brook — ae 
“took the stand in her own. behalf. Upon the question of her residence 


* on the land it was much less explicit than the testimony given by her 


in her own ease. In the one she is uncertain as to. the different periods. Wks 
~ she was on the land, in the other she was certain. She explains the 
difference in her statements by. saying that she looked up certain — ae 
| ‘memoranda to enable her to be more explicit: as. to the bestmmany:t in net ees 


own case. Her explanations are satistactor ye 
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From the above recitation it ae be held that Mrs. Brook’ was snot > 


beat the first settler. upon the laud, but that she established her 


7 residence thereon in.a few days. after: settlement; that all her actsin 
aa relation to the land, i e. her constant improvement, expenditures, ete, © 
2 -_ evince good faith. Her absencés, solely | for the purpose. of her own 

et support, were excusable (Helen Dement, 8 L. D., , 639), and. when from! 


her meager earnings it is shown that she spent therefrom “c every cent” . iF a 
not necessary for her support, and that substantial improvements were Seta es 
made from time to time with those earnings, she accomplished more in): 


da4 the way of making. herself. a home than if she had remained. con-. ~ 


- - stantly on the land in ill health and unable to do the manual labor Bey 
rok which her wages as bookkeeper enabled her to employ. | 


Her maiden name was Lawrence, On November 17; 1892, she was 
married to one Parker, i in Chicago. | After getting from hee all the 
-qnouey she had. ($40.00), and being disappointed that it was not a. — 


greater sum, Parker: left her.. She wrote to her parents for money and 


returned to them. Until the day she made entry (October 26, 1893), 
Parker had: remained away from her. She was clearly at ‘that time a: | 
- deserted. wife, and as such entitled to make a homestead entry. (Paw- 
“dey v. Mackey, 15, L. D., 596; Scott v, Pinney, 13 L. D., 621; Maggie 
: Adams, 19 L.D. 249.) Her Homestead affidavit states ‘that she was 
“an unmarried . woman,” and stress is laid upon that statement by 
appellant, who insists that her entry on that account was ray , 
made, ete... 7 ue 
-,, AS before seen, she fade: her Si under her tien proper ame of 
: Maude A. Parker, taking the name of her husband who had deserted 
- her. In- explanation of this incident she states that the. description: , 
“unmarried woman” must have been inter polated after she had sworn. 
to her affidavit. The fact that she entered. the land in her proper. 
name, at a time, too, when ‘she knew there was_ another claiming it, — 
would indicate that she intended no. fraud, even if she knew that. - 


| description was in her affidavit. The fact remains that’ she was at the - | 
_ time qualified to make entry as a deserted wife, and-if in the prepara- 


tion of her entry papers the term “unmarried woman” was by accident. 


or even by design erroneously employed, it would: not. show corrupt 


motives; i in the absence of positive evidence to the contrary: Ree ae 
‘Under due consideration of all the testimony in the record, ‘together ep. : 


ar with the specifications of error assigned on appeal, no sufiieient gro ound S.%5 | : 


: appear for disturbing the judgment appealed. from. 


“$5 ‘The same is therefore affirmed, 





CONFLICTING SETTLEMENT RIGHTS-SURVEY IN THE ‘FIELD. 
Vaca PETERSEN. 


‘Conflicting settlement wights, acquired, after sur vey in the field ‘said before ‘ie Palin 


a of the plat, must be determined i: actual peony of settlement and the sro es 7 


faith of. the parties. 


: _ lieetig Secretar y Ryan to he. 5 Oommmasiond wt the Gener a Tad Ofte, e . . ‘ 
WV, D.) eee June 14, (1899, ee, ees ‘(B. Si ‘E.) aos 


_ On October 27, 1896, William Petersen ince inoientead ane cover- > oi —_ 
- ing the W. $ of. the: Nw. 4 of Sec. 13, and. the N.dofthe NE.tofSe. 


oe 14,7, 318., R. 16 E., M. D. M., San Francisco land district, California, ie — 


ae on November 25, 1896, Neeula Vaca applied to enter the N. dof © a : 


ee the NW. 4 and the W. 4 of the NE. 4 1 of said. section 14, This applica- ae! 


tion was rejected by the local officers for conflict with the said home- — 


‘ stead entry of Petersen as to the NW. 4 of: the NE: 4 of said section 14. 


} Thereupon, on December 11, 1896, Vaca: filed affidavit: of contest, _ 
: alleging prior settlement, and hearing was: ordered thereon for: April. os 


19, 1897, the testimony to be taken before the county clerk of San Luis - 


or ~ Obispo. county, California, on April 12,1897. The local officers ren- 
_ dered decision in favor of Petersen, and Vaca appealed to your office, 
- -syhere decision was rendered affirmin g that of the local office, dismiss: = 

ing Vaca’s contest: and holding Petersen’s entry intact. ‘From this” se 


. . decision Vaca likewise appealed to the Department. a 
..-It appears that the township in which this land is situated was sur- - 
veyed in the field i in 1882, but that the. township plat. was not: filed in. 


3 the: local office until October. 27, 1896, and Petersen made entry the 7 : 
— game day. N 0 explanation i 1s given for this delay. of fourteen years: in : 
. filing the plat. . - 


The evidence shows. that both of the parties were qualitea t hotostead oe 


- entrymen, and each built a house and settled on the land embraced i in 


. his: application after the government survey in. the field, Vaca having is 
settled some eleven years, and Petersen seven or. eight years, ‘prior to 
- the initiation of this contest; that neither of the par ties lived upon the Stee 
tract in dispute; that prior to the time Petersen came there Vaca pas- 
tured his: stock thereon, and afterwards, for several years, both parties 
-. used it as common pasture ground for thei stock, it not being then — 


- eneloséd, - Vaca had good buildings and improvements upon his claim, “ 


and his family consisted of a wife and nine children. The extent of 
~~ Petersen’s improvements is not shown, but no question y Was” raised. as ee 

-. to their sufficiency. | 
‘The testimony iS to mite an extent indefinite and eonfliéting but it ay 


would seem that about four or five. years prior to the initiation of this 


contest a fence was built upon the north line of the tract in dispute, by. as 


_. -Vaea and one Cochran, who was interested i in the tract. adjoining ion? 232 


| ak ‘the north, each Raving a half interest | in 1 the. e:ferige, a and that Petersen. “a . 


ae, 
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r subsequently suedeeded to Cochran's interest; that ierwar as, in J rome ae 


+1894, Mrs. Petersen, acting for her haepand who was away ab work. -_ 


- earning money. to support his family, employed one Fenn to fence the ae 
tract on the other three sidés. Fenn testified that stags there was no- 


. survey at that time, she instructed me to build it as near the line as I 


could. Meanwhile, she was notificd by Mr. Vaca, I believe, or his wife, a 2 eh 
: that they. claimed the level land on that forty, and she told me to put. : = Seis 


- the fence back of the same.” Upon this point Mrs. Petersen testified | 


that she told Fenn to “put the fence as near on the line as possible, be 7 a 


- not.to come on Mr. Vaca.” Fenn built the fence, leaving out, however, 


the “level land” on the west side of said tract and adjoining other: oo 


lands embraced in Vaca’ Ss. claim, amounting to eight or ten acres, from 


which it would seem that Mrs. Petersen, who was acting as- agent for. 


her husband, acquiesced in allowing Vaca to retain possession of that | 
| portion of the tract. This remained in Vara’s possession, and he put 


a few acres thereof in crops in 1895 and 1896. The balance of the. 


tract, being about thirty acres, was, after the fence was built In nave) 
in the possession of Petersen and used by him as a pasture. o 
It is not shown that Petersen made any objection to Vaca’s nitiin go 

in a crop on the land in 1895 and 1896, but in. November, 1896, after 
Petersen had made entry of said rack, Mrs. Petersen notified Vaca, 


. who was starting in to plow thereon, not to do so. One McLaughlin, 


who was present on that occasiou, testified in behalf of Petersen that 
- Vaca then acknowledged, in reply to an inquiry of Mrs. Petersen, that 
he had on one or two occasions, some years before, told her that. he did 
not claim the tract; that he also-then acknowledged. that he. had. said 
to her and to another party, that he claimed his land in the form of a. 
“%”, meaning thereby that he claimed the N. 4 of the NW. 4, the.SE. 4 
of the NW. 4, and the SW. 4 of the NH. 4, which would not include the 


tract in coutroversy but take in the SE.4 of the NW.4 instead, but 


that in so stating he was mistaken. Vaca stoutly denied ever having: 


~ wade. these statements to Mrs. Petersen or -anybody, and denied hav- i, | 


ing made the acknowledgments testified to by McLaughlin. 


Three or four disinterested witnesses, at least two of whom were 


living in that neighbor hood betore either Vaca or Petersen came there, 
testified to the use and occupancy of this tract by Vaca as hereto- 


fore related herein, and that they.always understood that he claimed 


it, - Petersen never cultivated ¢ or ee any o the tract, ayy, mene, - oe 


it to pasture stock on. 


The decision of your office and. that of éhie ier office, a: are based. ‘pon. oa 


: . the ground that at the time of the entry by Petersen he had the “greater” ’ 3 _ 7 : 
part of the tract in dispute in his. possession. ” But it should be bor ness ae 


in mind that Vaca settled there.three or four years before Petersen; oo | 
that when the latter came there, as was shown by two or three wit- 


_ . nesses, Vaca was. using the land to pasture stock on. as a part of his: 
7 settlement, uae which most have been known to Petersen; that. oer | 
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sei, ‘sell came ‘here vice. beipéd Cogiran. paild: ihe fones. ae ae ee 


~ north line, and at the time of the hearing still, owned a half interest. 


- therein, ‘though Petersen seems to. have appropriated it to his own use; eae 
that while Vaca. Was: away from home when Petersen built the fence: in .: > 
1894, so.that he could not object, Mrs. Vaca told them to leave out. the. . 

ee level land,” referring to that. porns since cultivated i by Le and Wyo 4 


2 - would seem that they did so. 


Tf these parties had settled thére - prior “to: the. survey in tlie field, ee ee 


- 7 under the testimony and the situation in the case, unquestionably an 


tac | _ equitable solution of the question would bea joint entry, but under the | | 
5 ruling of the Department. in Lord +. Perrin, 8 L. D., 526, ‘and. other 


cases, that can not be done; hence one or the other of them must be. 


- allowed to enter the whole of the tract.. 


The testimony was taken before the oun clerk, sae does: not ee | 


_ to have been very well taken. The local officers did not have the bene- 2 
- fit of the presence of the witnesses before them, so as to bring the case — 
-Wwithn the rule that “ the finding of the local officers, with the witnesses 


before them, is entitled to special consider ation in the ease of conflicting 


testimony. ” 


After a very careful ecainination of said testimony and consideration = 
of the case, the: Departinent is unable to agree with your office deci- 


sion affirming that of the local office, both of which seem to have been 
rendered by reason of the fact that Peterson, at the time of his entry, 
had more of the land under his control than Vaca. This necessarily 


would not be at all satisfactory or conclusive. All the circumstances 
as to how he came into such possession, the priority of settlement, 
improvements, good faith and other elements, are to be taken into con- 
sideration, and these mally: seem to be in favor of Vaca, as her einbe- 
fore cee 

Your office decision i is therefore rever ‘sed, and the case remanded for 
ees consistent her ewith. | 


| DESERT LAND ENTRY-WATER RIGHT—APPROPRIATION. 
A. Ww. ‘Lain SEY, : | | 


7 Under section 1: of the con land act of Mareh 3, 1877, the waters. of sion uavigans . 
; _ stréams are open to appropriation. for purposes ¢ of j irrig gation, and may be so taken | 


~ by the entryman, if he is the first bon a fide appropriator thereof; 3 and the fact of: a 
. “such appropriation may be show nD by par ol evidence. . : = 


ee | Acting Secretary vy Ry yan to the Commissioner ant the General a 4 Office ice, tas | : = 
me. (W.V. D.). ae June 14, 1899, i ave MM. Wop 


7 ACW. Lindsey 1 has paeatsa. from yout ‘fice: Neuen of March 6, i 

-. 1897, rejecting his final proof, made on his desert land entry No.359,. 
Le efor tio hundred acres, “of unsurveyed land i in Lakeview land distriot, feels 
ae “Oregon. | | be Ss ts ee ee eee | 
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The dacord shane that on July 23, 1895, said bindsey filed desert _ 


- declaratory statement for, said tract, and on August 15, 1895, he — , 
‘permitted to make entry therefor. 
September 28, 1895, Lindsey submitted ‘final preee ae was for: 
-warded to your office by the register and receiver on February 9, 1897. 
- March 6, 1897, your office found the proof to be satisfactory, “with - 
the exception that claimant has not surmised proper evidence of his 
water right.” , 
- Respecting the matter of water right the Louie ante nal: eect : 
witnesses testified that he owned aud controled a right to water suf- 
~ ficient to properly and permanently irrigate all the land embraced in his» 


entry; - that. the source and volume of: his water supply were acquired. — 


from a spring and from Stone House creek. And one of said witnesses _ 
swears that ‘‘no one claims. the water adversely.” In his final proof 
Lindsey testified that he owned a right to the use of water sufficient to 


irrigate the whole of the land and for keeping the same permanently 2 


. irrigated “by having been the prior appropriator,.and no person clains 
any adverse right.”" In-addition:'to this, the entryman pera a? 
affidavit, | in which he states that he— | Oo ere Saget ee NE ta 


— is the owner of the waters of a certain creek named Stone House creek, running 
through my desert land entry No. 359, and a certain. spring located thereon;- that I 


-am the prior appropriator of said waters, having used them continuously for irriga-— 


tion and other ranch. purposes upon said entry for more than three years last past 
. That there is no prior valid adverse claim to: ‘sald water and that no poreee 
whomsoever claims or uses the same. 


Your office found that this is not such evidence of water right a as can | 
_ be accepted, and directed the local officers to—_ : 


aivise any known party in interest that he will be- required to file a certificate fre om 
the proper State officer that the claimant has the right to use the water taken from 
said creek, and has complied with the laws of the State governing the appropriation | 
of water for irrigation purposes . +. . and upon failure to show such uight or to 
' appeal in sixty days, the proof will stand rejected.. 3 


Lindsey appeals, and assigns errors as follows: 


1; In holding that parol evidence can not be COD of the right of: entryman to 
the waters of Stone House creek. | 
. 2. For requiring the certifiéate of State officers, that the claimant has the right to. 
. appropriate the waters of said creek when there is no law of a State of Oregon 
- authorizing any officer to make such certificate. : | 


The affidavits of two lawyers were filed with the appeal, ene to. 


show: that there is-no law in the State of Or egon which, in terms, pro- 
vides for the acquisition and. holding of water rights for irrigation 


purposes; that it.is the accepted practice. there that the person. who- 


| - secures possession is entitled to hold the same to the extent of his 
a appropriation and lawful needs and that there is no State officer who 
could or would certify that a claimant has the right to the-use of the 


water taken from said creek: or that he has complied: with the laws of | - 


_ the State governing the appropriation of water for irrigation punponee: 
| —:12781—VvoL 28——~33 
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“The proof and the entryman’s affidavit submitted fiere wie neibaale : 
show that the entryman appropriated the waters in Stone House creek 
- and a spring on the land and distributed such waters over the land by 

means of ditches in such a manner as to reclaim all of it except a few. 
high knolls at different places on the tract; that he was the first person 
— to appropriate said waters and that there is no one claiming the right 


to said waters: adversely to him. The bona fides of his appropriation of = 


~ such waters for the purpose of aeleeuine 8 and pee nung me land 1 is not 


ie questioned. 


_ The first section of the desert land act of March 3 , 1877, aeovides that : 
it shall be lawful for any citizen’ of the United States, etc., to file a 


= declaration that he intends to reclaim a tract of desert land by Gon- 


— ductin g water upon the same. And further provides: 


That the right to the use of water ig the person SO. conducting the same, on or to 

any. tract of desert land... . shall depend upon bona fide prior appropriation ; 
“and such right shall not er head the amount of water actually appropriated, and . 
necessarily used for the purpose of irrigation and reclamation; and all surplus water 
over and above such actual appropriation and use, together with the water of all 
lakes, rivers and other sources of water supply upon the public lands. and not navi- 
_ gable, shall remain and be held free for the appropriation and use of the public for 

irrigation, mining and. Oaeaeee purposes BUyOoN to existing Tights. (See 19 
Stat. vy OLL. pe | | , _ 


The second seutiOl of. iis: act of Mar ch 3, 1891 oe Stat. 1095), 


-. amended the original desert act by adding five new sections thereto, 


but there is nothing in the added sections that repeals, modifies or 
changes the provisions just quoted of section one of. the original act. 
Therefore said provisions are in force and constitute a part t of the act 
under which appellant submitted his proof. 
Stone House creek is not shown to be a navigable str ean, and under 
the provisions of section one of the act of 1877, supra, its water was 
free and open to appropriation by the entry man, provided he was the — 
first bona fide approptiator thereof. And he could lawfully acquire by | . 
| appropriation the right to the use of so much of the water of said — 
creek, in addition to the water of the spring on the tract, as was neces: 
- Sary to use in irrigating and reclaiming the land covered. by his entry. 


This conclusion is supported by Callahan et al v. Sullivan, 9 L.D., 6.0 


- As the water right in cases of this sort’ can be acquired by anes: : 
priation under the desert land act, there is no good reason why the 
facts necessary to prove the bona fide appropriation may not be shown 
- by parol evidence, and. consequently there is no necessity: for requiring - 
the certificate of any State officer that he one entry man ) bas the tight ae 


- to the use of the water of said creek. 


| “Inasmuch as @ desert entryman is protected i in a . water right scquised 

| by appropriation under the desert land act, it is unnecessary to deter- - 

mine whether such entryman would be protected under section 2339 ~ 

: Revised. Statutes and the laws and the decisions of ‘the supreme court. 
, of the pave of Oreem: | 7 
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‘It follows that your office decision appealed : from was erroneous, and 
itis accordingly reversed. | Oa es | 
Lindsey’s proof will be accepted. oe ea 


APPLICATION—PENDING CONTEST—CIRCULAR REGULATION S. 


‘SIEWARY. V. Prmrsonec 20 a US 407 


Under the iret rule announced in Cowles ». Huff, 24 L. D., 81, no rigbia; either 

inchoate or otherwise, are acquired to lands involved in a er ey contest, by. 

_ an application to enter filed before the rights of the entryman have been finally 

determined. 

Directions given for the preparation of a circular tate: to the effect that no appli- 
cation to enter will be received, or any rights recognized as initiated by the 
tender of an application for a tract embraced in an entry of. record, until said 

entry has been canceled upon the records of the local office, and providine for _ 

. the disposition of applications filed during the existence oe the contestant’s pre- | 

ferred right of entry. a . , 


: Asin, g Secretary Ryan to. ‘the Commissioner of the General hand Office, 
(W. V. D.) . dune 14,1899 < ABW.) 


- Minnie S. Peterson has appealed from your office decision of August 
17, 1898, holding for cancellation her homestead entry covering the N. $ 
of the SE. 1 of See. 11, T. 22 N., RB. 46 W., Alliance land district, 
Nebraska, rib a view to the allowance of the application . of john 
Stewart embracing said tract, | 
The tract above described, together with the Ba 4 | of the SW, 4. of 
_ said Sec. 11, was included in the homestead entry of Amos W. Brown, | 
which was eontesea: upon the charge of. abandonment, by one James 


- W. Watson. By your office decision of June 8, 1896, the contest was 


sustained and Brown’s entry was held for cancellation; from which 
decision Brown appealed to this Department, and by departmental 


decision of February. 28, 1898, your office decision was affirmed. A 


‘copy of said departmental decision was forwarded to the local officers 
by your office on March 5, 1898, and on March 8th Brown was advised 
thereof by registered mail. In the absence of a motion for review the | 
case was, on May 16, 1898, declared closed and thereafter Brown’s — 
entry for ihally canceled upon the record and Watson advised of _ 
preferred right secured by reason of his contest. , 

On March 16, 1898, following the departmental decision upon Watson’s | 
contest, John Stewart filed what is termed by your office an affidavit. 
of contest, which, after reciting that Brown, the former entryman, had | 
wholly abandoned the tract, refers to the contest filed by Watson and 
to the departmental decision thereon susesling that contest, and ae 
ceeds as follows: | | | 

That the said James Watson filed said soutest at the instigation and ee. 


of one Frank Petersou, and for the use and benefit of said Peterson, or for the use 
and benefit of one whom the said Peterson n might designate oe file upon said land. 





516 "DECISIONS RELATING To THE PUBLIC “LANDS. 


: That the said oan test of the aa Waren Was pedis na filed with hepaculative 7 


intent, and not with the intent on the part of said’ Watson of ever residing upon and | 7 


ar making a homestead proof of said land in: the event this said contest was successful. 


a That: the said contest after having Deen decided. by. the local office in favor of entry- 


‘man, was appealed by the attorney for contestant, at the instigation, direction and 2 
‘procurement of said Peterson, and not by the direction or with the consent of the | | 
_ said Watson. That the expense of prosecuting this said contest, ineliding attorney’s 


fees for same, were paid by the said Peterson and not by the said Watson, That the — 
_ said Watson has waived and relinquished his preference Tight to file on this land, 


and has contracted and agreed to waive and. ‘Telinquish. his ‘preference right to file - 


i apes said land to. the benefit of the said Peter son. 


On April 16th following, he tendered a homestead application co ver- : 
ing: the land embraced in Brown’s entry. | 
| ‘The local officers took no action upon aid: aftdavit aad application - 
- filed by Stewart until May 23, 1898,:0n which date Watson filed’a 
waiver of his preference right ‘of entry, and Minnie S. ‘Peterson > was 
permitted | to make. homestead entry covering the N. # of the SE. 4 dof. 
said Sec. 11; whereupon Stewart’s contest was dismissed. a 
~~ One G. M. Sullivan, on June 18, 1898 , pretending to aut a as. s the aioe 
ney for said Stewart, filed an. appeal from the action of the local officers 


in dismissing Stawarts contest. 


In forwarding said | appeal the local. A renorted: that Sullivan | : 
had failéd to file evidence of his authority to represent Stewart, and, — 


| 7 furthermore, had not served the entryman, Peterson, with a copy of 
said appeal, although he had been requested by them to tile authority: | 


_ from Stewart and to serve a copy of this appeal upon the entryman. : 

Your office decision therefore refused to consider said appeal, but 
held that, as Stewart’s homestead application was filed after the depart: 
mental decision upon Watson’s contest, the ¢ game should, under depart- — 
mental decision in the case of Cowles v. Huff (24 L. D., 81), have been 


o held to await the action of Watson under his contest, and that upon 


the filing of Watson’s waiver of the preferred right, said application — ; 
attached and reserved : the land from other disposition, and that the 
allowance of. the entry by Minnie S. Peterson. covering a portion ofthe — 


-~ land formerly embraced in Brown’s entry and included in Stewart's 
homestead application, was error, and for that reason said entry was 


held for cancellation with a.view to allowing Stewavt to complete entry 
of the land upon his application presented as before stated. 7 
-From the foregoing it is apparent.that at the time of filin g his con- 


_ test affidavit Stewart was aware of the judgment of the Department . 


upon We atson’s contest, which ordered the cancellation of Brown’s 
entry. He could. not, ‘therefore, gain anything by reason of the charge 
of abandonment ag aint Brown’s entry. ‘Said affidavit was at most a 
protest against according to Watson a preferred right of entry by. rea- 
- gon of his contest of Brown’s entry, and he secured no advantage over | 
any subsequent application to enter this land by reason of the filing of 

said affidavit. His homestead application filed on April 16,1898, was 
in no wise benefited by, at affidavit, So that the Sole > question for con- | | 
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“sideration is, Was the land on April 16, 1898, subject to said applies e 
tion? . fe 7 
_ In the case of MeDonald ef al, v. Harahan et al, (19 L. D. BAT), at was 
held that a judgment of cancellation takes effect.as of the agree eters 
and the land released thereby from appropriation becomes subject to 
entry as of such date, without regard to the time when auch govern . 
is noted of record in the local office. : | 
Since this decision the. question as to the exact time wher a frank | 
| included in an entry subsequently canceled becomes subject to the _ 
application of another, has been often considered. It was the intention . 
of the Department in the case of Cowles v. Huff, supra, to establish a 
uniform rule for the disposition of such applications, and in said case 
_ tavo rules were formulated, the first governing the disposition of appli- 
cations presented prior to the final determination of the entryman’s 
ite and the second, applications filed during the period of preferred 
ight aceorded a suceesstul contestant; the rules being as follows: | 


1. That no.application to make entry will be received by the local officers during a 


the time allowed for appeal from a judgmeut of cancellation of an entry; but in all 
such cases the land involved will not be subject to entry or application to enter until 
the rights of the entryman have been finally determined until which time no other 
rights, inchoate or otherwise, can attach. 

2. If during the time accorded.a ‘successful contestant to make entry of ie Vert 
involved an application or applications to enter should be made by a stranger or 
strangers to the record. such application or applications will be‘received and the - 
time of presentation noted thereon, but held to await the action of ‘the contestant, 
- and should such contestant fail to exercise his preference right, or duly waive it, 
then such application or applications-must be acted upon and disposed of in accord~ a 
ance with 1 law and the rulings of the Department. : 


These rules would seem. to leave a hiatus between them. ‘The time 
accorded a successful contestant within which to make entry does not : 
begin to run until-the cancellation of the contested entry upon the rec- 
ord aud notice has been given him of lis. preferred right of entry. The 
rights of the entryman are finally determined either by his failure to — 
" appeal from the decision of your office holding his entry for cancella- — 
tion, or, in the event of the filing of an appeal, after the decision of 
the Department thereon and the expiration of the period accorded the 
en at within which to file a motion for a review of that decision. 7 
Until the expiration of the period accorded. the entryman within which 
to file a motion for review, the judgment of the Department is not car- 


ried into effect and the entry cauceled from the record. (Bee cireular _ 


March 30, 1893, 16 L. D., 334.) - 


‘In the case of John W. Korba (24 L. D. | 408) i it was ‘held ‘nat an io os 


application filed by a third party to enter laud embraced within a judg- 
ment of cancellation, rendered by the Department, should be received. 
and held to await. the action on the part of the successful contestant; 
and if the preferred right of entry is subsequently waived, the applica. : 
tion to enter, so held in abeyance, is entitled to precedence as ages 
other claims arising subsequently thereto. | | 
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This holding was made on ine aathority of tlie decision in ‘the case 


», of | Cowles v. Huff et al. (supra). 


An examination of the case discloses that the application by J obi 


_ W. Korba was filed on November 26, 1895, and was rejected by the — . 
local officers for the reason that the ad applied for was already covered. | 
by the entry of Marye Korba... Said. entry had been contested by one __ 


Larson on the ground of abandonment, which had been sustained by 


aaa ‘3 departmental decision of October 11, 1895. 


The time within which to file a mortal for review had not expir ad at 


the time John W. Korba tendered his application, and the prior entry — 


was not canceled and the case closed. until February 15, 1896, 1 nearly 7 


_ _ three months after the tender of said application. 


| It would appear, therefore, that the rights of the entryman a not 7 
~ been finally determined at the date of the tender of said application, so 


| that the case properly fell within the first rule announced in the case i: = 


of Cowles v. Huff, and the application was properly rejected. | | 
Through an inadvertence said case was disposed of under the decane 7 
rule announced in the case of Cowles v. Huff, viz., the rule governing — 


en ¢ the disposition of applications filed during the ee accorded asuc- 
~ cessful contestant within which to make entry of the land. [2 


- Said case therefore made an improper application of the rules 2% 
c announced in the case of Cowles 2. Huff, and has since been followed 


oe = in the recent case of McDade ». Hively (27 L. D., 185). 


Th the last. mentioned case, however, the soto by Hively was 


= filed after the former entryman’s rights had been finally determined, _ 
for the motion filed: for review of departmental decision in that ¢ case had - 


been overruled before the tender of said application. | 
_ . The former entry had not, however, been canceled from the records - 
- and the case closed, so that, while it was presented after the rights of | 


the entryman had been finally determined, it was not presented during oe 


| - the time accorded a successful contestant within which to make OnnEy * 


~_ of the land. mete, 
In neither of these’ cases, therefore, was it proper: to have aapeeea co Oe 
of the applications under the second rule announced in the case of | 


; ‘Cowles v Huff, for they were not presented during the time accorded 


"a successful contestant within which to make entry. The case under 


~~ consideration is in all material respects similar to that of John W. —_ 
_° Korba, the application by Stewart having been presented before the. — 
_ expiration of the period accorded Brown, the former entryinan, within - 
- which to file a motion for review of the departmental decision sustain- _ 
ing Watson’s contest, and it was therefore improper to have disposed ay 


‘of the case under the second rule announced in the case of Cowles ». | 
 —Huff, and the decision of your office is reversed, and Stewart’s p BPPUCe: 
~ tion will stand rejected. 


The case of McDade v. Hively (supra) pridenoss what has before 


es been stated in : this ppm Viz. ua the rules announced in the case _ 
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eo of Cowles: ». Huff do not. sufficiently cover aa: cases, fi here is ‘a 
hiatus between the time when the former entryman’s rights are finally = 
determined and the beginning of the period accorded a successful con-. 


— testant within which to make entry of the land. | | 
In order that this important matter of regulation may be noe ie 
clear, it is directed that no application will be received, or any rights 


recognized as. initiated by the tender of an appleaton for a tract _- 


-embraced in an entry of record, until said entry has been canceled 


upon the records of the local office, Thereafter, and until the period: | 


accorded a successful contestant has expired, or he has waived his pre- 
ferred right, applications may be received, entered, and held subject 
to the rights of the contestant, the same to be disposed of in the order. 
of filing upon the expiration of the period accorded the successful con- 


__ testant or upon the filing of his waiver of his preferred right. 


~ You will prepare a circular letter containin g these directions, for the — 
| mtormation of. the local ouicere | : 


seat — — , 


CONTEST-IN DIAN ALLOTMENT—HOMESTEAD APPLICATION. | 


MORTON %, ‘LavEascn. 


‘A homestead entry should not be allowed for land: embraced within a sGapeddaa 
application for Indian allotment; nor a: ‘contest entertained against the allot- | 
ment claim pending departmental i inquiry as to the validity of such claim. 


Secretary Hitchcock to the Commissioner _ of the General Land Office, 
CW. V. D.) | _ dune 20, IBID (J. L. McC.) 


Your office, on n April 14, 1899, fronemitted the papers in the matter - 


of the appeal of James C. Morton from its action in. rejecting his appli- 


cation to make homestead entry for lots 2 and 3, and the SE. 4 of the 


NW. £ of See. 19, T. 66 N,, B.18 W., Duluth land district, Minnesota, 7 
and. to contest the claim of certain Indians for said land. | 2 ee 
The land had been in part embraced in the Indian allotment of rae 2 


‘Brown, for the S. 4 of the NW. 4, and the N. $ of the SW. fof said . | 
Sec. 19. This allotment was held for cancellation by your officeon July sy 


26, 1897. | 

Said Alice Brown (having: by marriage become Alice Niles) after- 
ward applied to make timber-land entry for the same_tract. Said. 
application was rejected, and her allotment canceled, by your oftice, on . 
November 4, 1898. 

On January 19, 1895, Angelie Laveasch peplied for the NE. 4. 1 of the 
SW. 4 and lot 3: of Sec. 19, T. 66 N., RB. 18 W., as an Indian allotment 


for het minor child Gecree ; and for the SE. }of the NW. tand lot 2 
' of the same section as an Indian allotment for her minor child Ben. 4 


‘These allotment applications were suspended: by the Deperuneny ; 


_ December 6, 1895. ; 
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On January 27, 1898, aries: C. ‘Morton. applied. to make Tiedetean’- 
-entry for lots 2 and 3, ond the SE. 4 of the NW. 4 of. See. 19, T. 66 N., 


ce 4, SR 18 W., and to contest the allotment. clainis of Mrs. Laveasch (for . ee 
her sons), inasmuch as his: homestead. application embraced the land =. 


‘included i in both of said allotment. eS eecoppne the NE EK. 4 of ane _ 


—_ Sw. 4 of said Sec. 19, 


_. - . Your office, on ovenibers 4, 1898, fejoctad his. ‘application ¢ to enter; 7 
ae aa also his application to-contest said allotment claims. | aes has” 
appealed to the. Department. » . ise Ns 
He does not allege settlement. prior to. said Indian isunait ee : 
Zz tions, nor prior to the date of. the departmental order suspendin g the — 


game, but contends. that said. allotment applications ought not. to be - 
_ | allowed, for the reasons, (1) that Ben and George Laveasch are not 


- Indians; (2) that no settlement has been made by them, or by their ,. 


-. mother for them, on said land; (3) that the laid is not of the class sub- 
. ject to appropriation under the Indian allotment acts; also. that the mere | 


| applications for allotments for Mrs. Laveasch’s minor sons, unallowed, 
constituted no bar to appellant’s homestead entry, which should have ov 
been placed of record, or at least held in ereyanee aa the Laveasch : 
allotment applications were disposed of. | | ; 
The government had commenced an fects into the character = 


a of the land and the. qualification. of. the Indian. allotment. applicants ors ~ 
prior to Morton’s application to contest. The Department. held, in a 2 


ease of William Kalmbach (26 L. D., 207, syllabus): 


7 In proceedings by the. goverument to pee whether an ‘application be an 


ae Indian to.select certain tracts as an allotment shall be allowed, a stranger to the _ a 


om record, alleging prior settlement rights, will not be heard to set amp his claim, one 
must watt the disposition of the pending action. — . 


Se ee Quoting and commenting upon the above, the Department. said, yin ea 
—- _ case of Bradley v Lemieux et al. (28 L. D., 196, 198): 


In this class of cases, if the right of contest. etionia be denied a contestaut who - 


- ; alleges prior settlement upon the land - involved, there certainly would be equal, if 2 

not: stronger, reason for denying the right to one oO ee settlement after the oe 

filing and suspension of the allotment claim. ’ : ; 

- In the eases. cited,- settlement on the land ¥ was alleged. byt the apple - 
cant to contest, as the primary ground of contest; but by analogy of 

reasoning the same tule is applicable here. It is the duty of the gov: 


ernment, upon consideration of the allotment applications, to determine 


whether the applicants are qualified - to take, and also whether the 2 


lands are of the class subject, to such allotment, and a stranger to the - 7 7 
pees 5 record will not be heard toe set up his claim: pending the allotment ae 


| ceedin gs, but must. await the final disposition. thereof. - itis As hss 
» There was therefore no error in the action of your office i in rejecting | 
Morton’s application to: contest the Indian allotment claims in ques: 


‘tion, nor in rejecting his application. to make homestead entry of the "a 


land covered thereby. os 
The Gecision appealed from i is accor din gly affirmed. 
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Former RESERVES, ee 


oe ss _fganee Selections, Act June 4, 1897 (30 Stat., 36). te 
: mins nid.o a * 


Ve : 

DEPARTMENT OF THE INTERIOR, 
OD or _,. GENERAL LAND OFFICE,. 
, fy 


Cua Nes soe Nigh 
| Washing gion, J D.C, - 9, 1899. 


| . F! Ke 
REGISTERS AND RECEIVERS, -. 
— United States Land Offices. | 
GENTLEMEN: : Your attention is called to a decision by the Honorable | 
Secretary of the Interior, dated the 26th ultimo, 28 L. D. , 328, addressed aon 
- to this office, which reads as follows, to wit: : 


. The Department is in receipt of your communications of Daveber: 7, and 13, 1898, 

. relative to applications now pending in your office to exchange lands within the 
limits of public forest reservations for public lands outside such reservations, uuder 
the following provisions of the act of June 4, 1897 (30 Stat., 11,36): | 

“That in cases in which a tract covered by an unperfected bona fide claim or by a 
_ patent is included within the limits of. a public forest reservation, the settler or 

. owuer thereof may, if he desires to do so, relinquish the tract to the governnient, 
and may select in lieu thereof .a tract of vacant land open to settlement not exceed- 
ing in area the tract covered by his claim or patent; and‘ uo charge shall be made - - 
in such cases for making the entry of record or issuing the patent to cover the tract 
selected: Provided further, That in cases of auperteciad: claims the requirements of . 
the laws respecting settlement, residence, improvements, and so forth, are complied 
with on the new claims, eredit beiug allowed for the time goa on the relinquished 

. claims. oy 

_ Calling attention to a ‘circular addressed to registers and receivers, faded August 

11, 1898, by your office, without the approval of the Secretary ot the Interior, ‘and 

— also referring to page 89 of your anuual report for the year ending June 30, 1898, 

~ you ask (1) whether lands within the limits of forest reservations must be agricul- 

tural in character in order to be made bases for lieu selections under the foregoing - 

provision of the act, (2) whether the claim or title thereto must hav e been initiated . 

or acquired under the settlement laws of the United States, and (3) wh ether timber 

land acquired by purchase under the act. of June 3, 1878 (20 Stat., 89), but since 

denuded of its timber, and land acquired nuder a grant made to a State or a railroad 
company by act of Congress can be-made bases for such lieu selections, | 

- As‘to the first question, if by agricultural lands you mean lands, ‘the claim or 


patont to which is not based upon the mining laws of the United States, the question | : 
is answered in the. affirmative. That the statute does not contemplate and therefore 


_- does not authorize the relinquishment or surrender of mineral lands : as bases: for the 
 mmaking of lien selections, is shown by the provisions therein that: Bs 
‘Nor shall anything herein prohibit’ any person from entering upon such forest 
reservations for all: proper and lawful purposes, ‘including that of prospecting, 
locating, and developing the miueral resources thereof: Provided, That such persons 


. comply with the rules and regulations covering such forest reservation. 


‘And any mineral lands in‘any forest eaervation which have been or which may 


be showu to be such, and subject to entry under the existing mining laws of the 
United States and the rules and regulations applying thereto; shall continue to be 
subj ect to such location and entry, notwithstanding any provisions herein contained.” 
“oh : All other lands included within the limits of a public forest reservation aTe sub- 
_ ject to Fon adulsnunent as bases for lieu nina = claimed or powmned | as stated in 
- the statute. | 
As to the second question if by settlement laws you mean such laws as 5 make’ 
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personal esitiement and A ida ce. » upon ahs tract senuby ie be dequied a a. necessar — ne 
condition to obtaining title, as in the case of the preemption. and homestead laws, 


the question 1s answered in the negative. | That which may be relinquished ies 
. described as “a tract. covered. by. an ‘unperfected bona fide claim or:by a patent, a 


and is believed to include any tract covered by any unperfected bona fide claim. 


- under any of the general land laws (except the mining laws) of the United States, — mY 


or to which the full legal title has passed out of the governmeut aud beyond the 
control of the land department by any means which is the full legal equivaleut of a 
patent. The thing which was objectionable to the forest reservation policy was 


_ the presence within the limits of a forest reservation of lands held. and controlled 


by individual claimants or owners. Whether the claim or ownership was initiated 
- or acquired under the homestead statute,which is a settlement law, or under the 
_ timber land purchase act, which is not a settlement law, its presence is equally an 
obstacle to the attainment of the purpose for which the forest reservation was estab- 
lished. In both cases the reservation of the surrounding lands is canary prejudicial 
to the interests of the claimant or owner. 

As to the third question, the answer is in the. aiismatics, subject to the qualifies: 


tions that where the land is elaimed under a grant made to a State or a railroad ~ 
company by an act of Congress, the full legal title must. have passed ‘out of the 


government and beyond the control of the land department by a patent, or by some - 
means which is the full legal equivalent: thereof. Where under the timber land 


purchase act, or indeed under any other statute, one has acquired land having valu- | | 
able timber thereon and has removed the timber, in pursuance of a lawful right so 


to do, the removal of the timber does not affect his ownership of the land, and if it 


be.included within the limits of a public. forest reser vation does not deprive himor _ ; 


the government from receiving the benefit incident to a relinquishment of that 
nid and a selection of other land outside the limits of the forest reservation in _ 
lieu. thereof. The statute does not make it a condition to the exchange therein 
authorized that the tract within the forest reservation should have retained its. 
original and natural condition. _ | | : oe 4 
You will. please formulate and submit. to the Department cir cular. faatructions to. 
the local land officers revoking the circular issued by your office. August 11, 1898, a 
and also embodying the views expressed. herein, and in the decisions of the Depart-» 
ment in the cases of Fy A. Hyde et al, (28 L.D. , 284), and Emil S. Wangenheim (28°. 
LL. D., 291). Action upon all applications: for Tiew lands ander said act will be ie fens 
held until the circular instructions are adopted. Sey 


The decision in the case of Hyde e¢ al. , supr a holds that— . 


Where an exch ange of land i is sought under the act of June 4, 1897, the solinqaisle : 
ment and selection can be made only by the claimant or owner of the land within 
the limits of the forest reservation. - | 

Unsurveyed as well as surveyed land, which is vacant and open to sottloment may 

be selected under said act. 
- The words ‘‘ tract covered . by a patent, ” as used in said eh, embrace and 
include a tract to which the full egal title has passed out of the government and. 
beyond the control of the land department by any means which is the full legal 
equivalent of a patent. 

Before a selection under said aét can be approved, the United States must be 
reinvested with all the right and title to the tract. Sa aah with which it had 
previonsly parted. 


The decision in the case of ‘Wangenheim, supra, holds that— 


In an exchange of lands under the act of June 4, 1897, where title to the land. — 
relinquished bas passed out of the government, or where certificate for patent thereto: 

_ has issued, the selection may embrace contiguous or non-contiguous tracts, if in the 
_ same land district; but. if es land relinquished i 18 covered by an peas fected cele: . 
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to which certificate for patent has not been-issued,. | and the law under which said — 
claim was initiated requires that land taken thereunder must be iu one bey, the: | 


| same requirement, must be observed in making the lieu selection. 


Every selection of unsurveyed land must desiguate thé same noeonds 
ing to the description by which it will be known when surveyed, if that 


be practicable, or, if not practicable, must give, with as much precision. __ 


as possible, the locality of the tract with reference to known land- 4 


a marks, so as to admit- of its being readily identified when the lines of | 


. public survey come to be extended; and the selection must be made to __ 
conform to such survey within thirty days from notice, by the local 
office, to the party making the selection, of the receipt at the local land 
- office of the approved plat of the survey of. the township embracing 
such tract:. | - 
Selections of on anaeved gue will in no event is passed to patent : 


a until after the lands have been surveyed; and where the selections are. 
_ in lieu of lands to which the title had passed out of the United States, 


or to which certificate for patent had issued, the selections will not be 
passed to patent until after the expiration of four months from the | 
date of receipt at the local land office of the approved pious of Cae, of 
-. the township embracing the lands selected. | 
The purpose of: the last paragraph is, in all instances, where no notice — 
by publication will be required before ‘the issuance of final certificate, 
to, give the settlers, if any, upon the lands at the time of selection | 
thereof, the full period prescribed by law within which to apply at the | 
- local office to make homestead entry of the land, and to afford ample 
time for the local officers to advise the Commissioner of the General 


Land Office of any such application before the time arrives for ae 7 ae 
7 patent t under the selection. : 


‘In all cases relinquishments made i in pur suance Se said nok must be 
executed; acknowledged and recorded in the same manner as convey-. 
ances of real property are required to be executed, acknowledged and — - 
recorded by the laws of the State or Territory iu wich the land is situ- — 
‘ated. Where the legal title to the land has passed out of the United 
States, there must also be filed with the relinquishment a duly certified _ 
abstract of title showing that at the time the relinguishment was filed | 


for record the legal title was in the party making the relinquishment — : 


and that the land was free from liability for taxes and from other incum- © 
prance. In case the land relinquished i is covered by an unperfected bona © 

“fide claim, to which certificate for patent has not issued, there must be 
filed a certificate by the recorder of deeds or official custodian of the 
records of transfers of real estate in the proper county that no instru- 
ment purporting to convey or in any way incumber the title to the land __ 
or any part thereof is on file or of record in his office, or if any such 
instrument or instruments be on file or of record therein, the certificate 
must show the facts; and in case certificate for patent to such land 
has been issued there must also ve filed the certificate of ae receiver 
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7 “eet taxes for the proper county s showing that the land is s free from al : i 
Tiability for taxes, 


- Relinquishments by individuals of lands to nn the ase title has: 
passed out of the United States or to which certificate for patent has 


-issued, must also be executed by. the wife of. the claimant, if he-have a 
one, in such* manner as will. effectually bar any dower, homestead ee = 


Ouner: interest on her part i in or to the lands relinquished. 


_ The forms of application (4-634 and 4-643), copies herewith, Siena as 


be. used i in the classes of cases to which they respectively apply. Other 
forms will be prepared and furnished vou by this office. as occasion may, : 


a - seem. to require. : on 
The circular of August uy, , 1898, herein referred ty is “her reby revoked. _—e 


pes _ Very rapecye o 
on | a ae | Bixee HERMANN: a 

Avon May 9, 1809, es 
eae A HrrcHcocr, | tha > 
Beorotary. ou 


NS CLAIM—PROOF OF EXPENDITURE. 
-Rosert Ss. ‘Hate. 


“Where an eaplioation for mineral seat embracés edveial’ igee eons held i in meee 


_ Commissioner. re 


mon, and is made and passed to entry. prior to July 1, 1898, proof of an expendi- Ses 
- tare of five hundred dollars on the group of clainis:1 is sufficient, under amended oa 


' pyle 53 of the mining reg ulations. 


‘isecsiaa: Fitensook to. the Gonastoners ort ie Gener al Land. Office, _ 


WV Ds) 7 a — Sune 20, 1899. as a (G. B. G.) eG 


April 30, 1898, eb S, ‘Hale filed an ni for a meiede for 


.. the Long Horn, ‘Short Horn, Big Horn, West Gem and Trajan lode. os 


Claims, the official plat of the survey of said claims having been filed i in 
' . the local land oftice at. Helena, Montana, that-day. _ | ee 
June 30, 1898, he made mineral entry No, 3618, embracing Saas lode 


: claims, after notice. of said. application by posting and. publication. as 


tes required by law, no adverse claim having been filed during that period. _ 


‘These claims are shown to be contiguous and to form a group: held. 


- by the entryman. The: showing as to expenditure i in Tabor andimprove- 


ments was to the effect. that $710.00 had been expended upon the Long | 


Horn, $350. 00 on the Short. Horn, $210, 00 on the Big ao of 00 on a: 


~ the West Gem and $60.00 on the Trajan. 
- November 4, 1898, your office held that. the Siswine of ezyenannes 
‘in labor and. improvements was not sufficient to justify the patenting 


. of the group because it is not shown that an. n expenditure of $500. 00 ~ - 


made for the benefit of all of the: claims: a 
ive omant has s appealed from this decision, ast. 
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The ouly question presen is, whether the Breet of the expenditure 
upon this group of claims is sufficient-to authorize the patenting thereof. ~ 
The making of this proof is eorane by a clause in section 2325: of | 

the Revised Statutes, which reads: | te Te Ne ty 
» The: claimant at the time of filing this application for a ‘patent or at any anes, | 
thereafter, within the sixty days of publication, shall file with the register a certifi- 
cate of the United States surveyor-general that five hundred dollars’ worth of labor 
has been expended or improvements made upon the claim by himself or grantors. © 
| March 14, 1898, the following paragraph upon this subject’ was made 
a part of the mining regulations (26 L. D., 378): : | 
) ‘The claimant,at the time of filing the application for patent, or at any time within 
_ the sixty days:of publication, is required to file with the register, a certificate of the 
. surveyor-general that not less than five hundred: ‘dollars’ worth of labor has-been 
expended or improvements made, by the applicant or his. grantors, upon each ioca-_ 
tion-embraced. in. the application, or if the application embraces several locations 
held in common, that an-amount equal to five hundred dollars for:each. location, j had 
been so expended upon, and-for the benefit of, the entire group; that the plat filed | 
by the claimant is correct; that: the: field notes of the survey,-as filed, furnish such 
an accurate: lescription- of: ‘he claim as will if incorporated i in a patent serve to fully © 
identify. the. premises.and that such reference is made. therein to natural. objects or ~ 
' permanent monuments as will perpetuate and fix the locus. thereof: Pr ovided, That 
_as.to all applications: for patent made and passed to entry before Jnly 1, 1898;. or 
which are by protests or adverse claims prevented from being passed toentry before | | 
that time, where the application embraces several locations held in coimmon, proof 
of. an expenditure of five hundred dollars. upon the group will be sufficient and an 
expenditure of that amount-need not be shown to have been made ‘upon, or for the 
benefit of, each location embraced in the application. . a 
This regulation. was in force at the time of Hale’s Shap ston and - 
entry, and the action of the local officers in accepting the proof of 
expenditure as sufficient and in allowing the entry is fully sustained — 
by the proviso to the regulation. . The certificate of the surveyor-gen- 
eral shows that $1390 had been expended i in labor and improvements 
upon this group of claims. The application was made and passed to | 
entry before July 1, 1898, the date named in the ‘regulation. | 
_ For a time it was held by the land department that where a mineral | 
| application embraced several locations heid in common they should be 
_ treated as a consolidated claim and. as requiring, as a condition to the 
issuance of patent, only the expenditure in labor or improvements pre- 
scribed for a single claim. By a regulation adopted December 15, 1897 
- (25 L.-D., 561, 578), which was amended by the one in question, this 
ruling was superseded, but it was deemed wise to except from the oper- 
ation of the new rule the applications for patent named in the proviso 
so-that no injustice should be done to those who had made or were then 


making the necessary expenditure in labor or improvements upon their: | ° 


claims to enable them to obtain patents under the old ruling, and who 
_ should within the time named in the proviso make and prosecute their 
applications to entry or to that point where entry within. that time was 
alone prevented by protests or adverse claus. | - 
The reasons for the new ruling and the fault in the one which was 
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: thereby su perseded : are stated i ina letter of the Seoretary of the Inte. : 
rior dated June 21, 1898 (27 L. D., 91). : 
‘The case under. consideration aleasigi comes within: the proviso to the 
amended regulation, om for that reason. the decision appealed from i is 
‘reversed. : . 


ae 


MINING CLATM—PLACER—CHARACTER OF LAND ~DISCOVERY. | 
| Ruins vs RAUNHEIM. | 


3 tn the case of a 1 placer entry allowed on a sufficient showing as to the character of 
_ the land, and the development of the claim, the Department should not, after 
the lapse of many years, permit the sufficiency of said proof to be questioned _ 
_ by one who had no interest in the land at the time when the entry was made, | 
It is immaterial whether a mineral discovery is. made before or after the location of 
..  @ claim, if it is made before the rights of others intervene. 
2 An award of the right of possession in adverse proceedings under section 2326 R. g. - 
necessarily involves a finding by the court that duc: discovery of mineral was- 


made by the party declared: to have the right of possession, which may be 


accepted by the Department, as against a eas a alioeson of non: liscoy ony | 
- on the part of another mineral claimant.» 7 


A discovery of mineral on pace ‘ bwenty acres of a placer claim is not essential to ne 


valid location. 


Secretary Hitcheoch to the Oomitiecnte of the General Land. Office, - 
ys Vv. D.) 7 | dune 23, 1899. _ 3 . (F. W. ©.) 


‘An appeal has pee alea on behalf of’ Raunheim and the Boston and 


‘Montana Consolidated Copper and Silver Mining Co. from your office | 


‘2 decision of August 25, 1897, ordering a hearing upon the protest filed 


by J ohn P. Reins against the issue of patent on mineral entry No. 832, 
covering the E. 4 of lot 6, the E. 4 of lot 9, and the S. 4 of lot 8, or the - 
E. 4 of the E. 4 of the SW. 4 4 and. the 8. 4 of the SK. 4 of the NW. dof | 
See. 8, T.3 N. “RT W., Helena land district, Montana, to determine: 
a ke Whether a valid discovery of placer 1 mineral was made upon said : 
claim by the locators at or prior to the date of location, and if 80, PED : 
what particular twenty acre tract? 3 
2. Whether or not there has been.a discovery of placer aineeal made 
_ upon each twenty acre tract.embraced in the placer claim? 
The land above described was located as a placer mining Slate on 
‘February 22, 1880, by Erastus A. Nichols, 8. E. Nichols, and George F. 
_ Marsh. By subsequent conveyances the claim was transferred to Saly — 
| Raunheim, who, on July 16, 1881, filed in the local land office an appli- — 
cation for a patent for. aad claiin, alleging himself to be the owner — 
thereof by purchase. The register caused notice of said application. to. 
be published and posted as required, for the period of sixty days, the 
publication being completed in September, 1881. | 
The surveyor-general’s certificate showed the following expenditure | 
in labor and improvements to have been made upon the claim: as | 


-. Excavations and. prospect: shafts. . Peg so serseis teen eeoce siete saeae hy _... #150 


'. Steam. machinery for ATNUE coe tee Lees nets a esi tees b00 
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No adverse claim to any portion of the ground covered by. the appli- 
cation was filed within the period of publication, so Raunheim made 
- payment for the land, his application was passed. to entry by the local 

. officers and patent certificate was issued to him May 23, 1882. July 5, 


_ 1882, Henry C. Dahl, claimant of the Betsey Dahl lode, filed a protest _ ., 


_ against the placer entry, claiming that it conflicted with his lode claim. | 
It appears that Dahl, on March 9, 1881, located . the. Betsey Dahl lode 


a. claim, and on March 16, 1882, filed in the local ‘office an application tor 


patent therefor, the lode claim as located and as described in Said 
_ application embracing a tract of three aud ninety one-hundredths acres | 


In conflict. with the placer claim. The local officers appear to have - 


accepted Dahl’s application for patent without exclusion of the ground 
in conflict with Raunheim’s prior application, and to have caused notice - 
of Dahl’s application to be regularly published and. posted. | 
On May 24, 1882, the day after Raunheim’s placer entry was allowed, 

he filed in the local office what was termed an adverse against-the appli: 
cation of Dahl, and thereafter commenced a suit against the latter in 
the proper local court to quiet title in himself to the ground in conflict, 
following which your office directed that further action upon the placer 
_ entry be stayed until a decision of the controversy. In this suit judg- 
ment was rendered in favor of Raunheim in the local court and, on 
successive appeals, was affirmed by: the supreme court of Montana and | 
the supreme court of the United States. (Dahl v. Raunheim, 132 
U.8.;260.) No further action appears to have been taken upon Raun- 
heim’s placer entry until, upon consideration of a protest against the 
issue of patent thereon, filed by Jobn P. Reins February 16, 1897 ,your 


office, in the decision now under POvIOW ordered | a hearing for the ‘pur- 7 


poses before stated. | | 

In his protest Reins claims to have ieeaten! the Combination lode _ 
mining claim on April 13, 1893, embracing tle identical ground there- 
tofore covered by the Betsey Dahl lode claim, including the conflict 


“avith Raunheim’s placer claim. The protest also alleges that he has — 


since complied with the requirements of the mining laws and regula- 
tions; that he has expended upon his lode claim in labor and improve- 
re the sum of $1,630, and that Raunheim’s placer claim and entry 
are invalid, for several reasons. : 

Your. office decision ‘considers the several allegations affecting the 
validity of the placer claim and entry and rejects all of them except- 
ing such as question the character of the land embraced in the placer 
claim and the discovery of inineral therein 1 preceding the location 


thereof. 


Relative to these matters, your office decision states: 


This brings us to the consideration of the allegations that Raunheim’s yeipliention 
_ was and is insufficient, illegal and void for the reason that no discovery of a valu- 
able mineral deposit was ever made upon. said claim by Raunheim or his predeces- 
_ sors in interest and that the land embraced in said claim is not in fact’placer mining 
ground. These allegations ‘pring into issue the character of the land, the validity — 
of Raunheim’s location, and the application and entry based thereon. _ 


hates 
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. Tt is miaeel by auser for Raunigine that. ne dan mone of aie supreme court z : | 
finally determined these questions and. left to the: Land - Sparanene inly the | 
ministerial duty of issuing patent upon the entry... 


_ Teannot agree with this view.. The Hon. Secretary of- the Interior i in the case of os 


Snyder v, Waller, 25 L. D., 7; uses the following language: 
“The adverse proceeding contemplated by the statute is for the purpose of deter- a 
mining. the right of possession as between parties. claiming conflicting mining © 


: claims, and does not, in:my judg ement, ‘comprehend a suit in the courts to settle the 


question as to the character of the land. That. subject is..one that is exclusively : 

_ within the jurisdiction of the land department, and any judgment: ‘of a court on ‘this - 

- question would not be necessarily binding on the Department. Where the character 

of the land is involved to the extent that the determination of that question fixes 
the right. to purchase the same, it can only be decided by the executive branch of 
the government which is clothed with the power to determine the ae ore a 

See also 4 L..D., 314;.23 L. D., 174, and 154 U.'S., 320..- 7 a 


A careful. eciriination, of the ‘oeord: in this. case ‘fails m discloae any “deet state. 


ment relative to the discovery. of. mineral Ee the claim at or por ‘to: date. of 
7 location. 7 | | 


* Tam of the opinion that the allegations of the protest relative to the non-discovery 
and non-existence of mineral re the peas ofa oe to determine these 
questions. spevrer Fes 

AS before Sea: the case is now before. this Department on an 
appeal from this order for-a hearing. fo iy iy PERE : 

The showing made by Reins: does not entitle hia ie caleba con- - 
: sideration, At the time of making his lode location in 1893, he well 
knew that the land in: conflict was then, and had been for eleven ‘years, 
embraced in Raunheim’s placer entry. and that this entry had been 
sustained by the supreme court of the United States against the Betsey 

Dahl lode location covering the ground here in conflict. His location 
of this ground does not, therefore, affect the validity of Raunheim’s 
placer entry, which under the facts here presented, is a matter solely 
between the government and those claiming under that entry. — 

The land embraced in the placer*entry was returned as mineral in 
quality by the surveyor-general; it was entered as placer ground as 
long ago as 1882, and that entry has been sustained, as against a lode 
claim for the ground here in controversy, by the district and supreme 
courts of Montana, and. by the supreme court of the United States. 
In the opinion of the latter it is, sald: | Mab 3 | 


Tt. does not appear in the present CASE that a patent of the United States has Resn | 
issued to the plaintiff Raunheim; but it appears that he ‘has complied with all the 
_ proceedings essential for the issue of such a patent. He is therefore the equitable — 


owner of the mining ground, andthe government holds the premises in trust for 


him to be delivered upou the payments specitied. We accordingly treat him, in so 
fay as the questions involved in. this case are concerned, as though the patent had. 
been delivered to him. Being entitled to it, he has a right to ask a determination 


SS pg of any claim asserted against. his possession which may throw doubt: upon his title. 


: Raunheim’s claim has been transferred. to others, and how after the 


lapse of more than. seventeen years since his entry was. allowed and _ 


patent certificate issued to him, the government is asked to order a 
hearing: to determine the validity of that entry. | ; 
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In the proof made pr eteding the allowance of the oney it was shown _ 
that $150 had been spent in excavations and prospect shafts, and in- 
supplemental proof filed in your office in January, 1883, it wae stated | 
that the soil is composed. of gold-bearing gravel; that a number of 
- prospect holes had been sunk within the boundaries of the claim; that 
it.was well adapted for placer mining purposes, water: having been 
brought on the side hill about it in sufficient quantities to mine the same; 
and that a sum exceeding $500 had been spent in developing the claim; 
that it was particularly valuable as placer ground, and that it had no 
special value for any other purpose. This showing was sufficient. to 
warrant passing. the entry to patent, and after the lapse of so many 
_ years the government should not permit it to be questioned by any. one 

who had no interest whatever in the land at the time of the entry. 


Does the charge that a discovery of. mineral was not made preceding _ 


: the location of the placer claim justify the order for a hearing? | 
In the supplemental proof, before referred to, the placer claimant .. 
and two supporting witnesses swear that the soil is composed of gold- 


a bearing gravel, and this clearly amounts to a statement.that. placer 7 
~. gold had been found aud discovered within the boundaries of the — 


claim. Iti is immaterial whether the discovery occurred before or after 
‘the location, if it occurred before the rights of others intervened. 
Erwin v. Perego et al., (93 Fed. Rep., 608). As the supplemental proof - 


was filed in 1883, and as the Combination lode claim was not located 


| until 1895, it is ae that the placer discovery preceded by several 
_ years the ecauisiion of any right on the part of Reins. 

In addition to the showing evidencing a discovery, an additional 
reason appears for refusing to order’ a hearing on the charge of an 
absence of discovery. In the case of Hallett and Hamburg Lodes (27 


care D., 104, 112), involving. conflicting mineral claims, it is held. that 


- due discovery of mineral being a condition to the right of possession 
of a mining claim, is necessarily in issue in adverse pr oceedings 
brought to determine such right, and that a judgment in such proceed- 

- ings presupposes a finding upon that issue favorable to the claimant 
- declared to have the right of possession. Observation and experience 
have demonstrated the wisdom of applying a ruling of this character 

to cases of conflicting mineral claims, the assertion of which is mani- 
festly a concession of the mineral character of the land. The suit 
instituted by Raunheim against Dahl was treated by the Supreme 

Court of Montana (6 Mont., 167) as an adverse proceeding under sec- 
tion 2326 of the Revised Statutes, and there are many. reasons for so 

considering it. 

Under the case of tie. Union Oil Co. (25. L. D. 351), a | discovery of | 

mineral upon each Een. acres one a Acer dlatn is ‘not essential to a 
valid location. , 

After careful consideration it is held that the. ae made i in the > 
protest under consideration is not sufficient to warrant a hearing, and. 
you are therefore directed to revoke the once for such hearing. 
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: “ so Sisco saad goed al sec es a 
- _ CONTEST—-TOWN SITE CLAIM-—SUCCESSFUL CONTESTANT. _ ee 


-BRUMMETT ve “WINFIELD. 


Ay pending fovueite es under which final pr oof has ‘been submitted that estab- 


- lishes the right of entry, is properly the subject of a contest; and one who suc. 


cessfully attacks such claim, and pays the costs of the proceedings, ‘is s entitled - 
to a preferred right of entry.) — 


| The period within which a successful contestants is eauined to assert his. pr ferred oa 


. right of entry does not begin to run until he is. notified of such right. 
An occupant of a town lot within an abandoned townsite claim acquires no leit by 2 
his occupancy that will defeat the preferred right of one who successfully con- 
tests the townsite claim ; nor will the homestead application of such occupant, x 
- teudered during the pendency of said contest, pepetate as a bar to the exercise of | 
_ the contestant’s preferred right. oo Rs | 

f 


“Beasiae y Hitchcock £0 the Commissioner of the General Land One, | 


(W.VeD) June 23,1899, (BWC). 


- Alonzo Brummett has appealed from your office decisioi of August ; oe 
20, 1898, according to Martin Winfield the right. to make additional - 


entry, ander section six of the act of March 2, 1889 (25 Stat., 854), of 

the-E. 4 of the SE. + of See. 32, T. 26 N., RB. 3 W.,Enid land district, — 
| Oklahoma, and rejecting his, Brommetts claimed right to make oy 

of said land. | 

This: tract. was s formerly facded | in aie opledcon: fine on Mivaiit 


ber 24, 1893, by D. B. Madden, as probate judge : for “1,” county, Okla. 


- homa, for. townsite purposes, under which proof was made on January — 


6, 1894, the time appointed therefor. - - On March 24, 1894, your office 


- rejected the application, which was made on account of McCordia. town- | 


site, for. want of authority in said probate judge to make the entry as 
. ‘applied | for. It was. ‘held in said decision; that the enero ree 
surrounding the town— | | oe 

are so in conformity with the: eyarenent of the act of veo LU, 1890, as fs justify 
: its entry as a townsite under that act, and therefore the trustees of the townsite 


board No. 12, Round Pond, will be instructed to make e ontry of said town of MeCordia | 
4 pursuant to said act. 


Said townsite board was so eg tea: and on “April 3, 1894, filed ad ita | 


: “application to make entry of theland here i in question, and later offered pte 


: final proof, when CaN. Humphrey filed a protest charging that: uo - 
e entry was sought for speculative purposes. : : 
‘The hearing was proceeded with under said protest, and ‘upon the ton | 


“mination thereof the board moved to dismiss the protest, therecord being _ | 


transmitted to your office, where the matter was considered in. your 
. office ‘decision of. October 20, 1894, which dismissed . Humphrey's pro-— 
test. He subsequently aiemoted to. appeal, which appeal was disal- — 
‘lowed because filed out of time; whereupon he applied to the Department 
for a writ of certiorari, ‘which was denied April 13,1895. | 
‘The final proof offered by said townsite board showed ‘that the. land | 


he had been surveyed into lots, was ‘used and | ocoupled | for townsite: Due . : 
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poses, or had seventeen nous “built or being built for occupancy 
and residence,” and nine mercantile buildings, all valued at $4,300; 
that there were fifteen inhabitants upon the land included in the io: 
site, and that there were about thirty-five other lot claimants; farther, 7 
that the Jand had been occupied as. a townsite since October. 13, 1893. 

February 10, 1895, Alonzo Brummett filed an affidavit of protest, in. 


| the nature of a Gonieat, alleging abandonment of the town by the © * 


settlers; that there were only ten houses on the land, all of which had 
- been abaddoted since the date of final proof except one occupied as a 


, store, the proprietor of which. together with two other parties, were all 
the residents upon the townsite; ; and that these parties had informed a 


-affiant that they would remove from the land: within thirty days from 

_ the date of his affidavit. He therefore asked for a hearing to deter- 
nine the status of the land and for preference right to enterit as a home- 
stead. Upon his application hearing was ordered and had, the full 


expenses of the hearing being borne by him, and upon the record made | 


decision was rendered in favor of contestant, Brummett, it being held 
that the townsite had been abandoned by the former settlers thereon. 
_ Subsequently to the closing of the hearing a motion was filed by 
Martin Winfield and others to reopen the case; which was denied ay, 
‘the local officers. : 

Winfield was one of the witnesses offered by the townsite board, 
upon the hearing had upon Brummett’s charge of abandonment, and in 
his testimony he states that le owned a store situated upon one of the. 
lots within the townsite and that he and his family, consisting gener- 
ally of about three members, were the only persons residing upon the . 
land; that he claimed this lot as an occupant under the townsite laws; 
that he began a mercantile business upon the land in March, 1895, the 
- stock carried by him being valued at from one hundred to one hundred 
and fifty dollars; and that he plowed and cropped the town park, con- 
sisting of about eight acres, together with other portions of the tract 
included within the townsite application. - 

The evidence further discloses that the protestant, Brummett; and 
his father signed a petition to the county judge requesting him to enter 
this land for townsite purposes; that there was, prior to the filing of 
this protest, a so-called townsite organization, of which protestant’s 


father was a member, which issued lot certificates to lot applicants for — 


a consideration; that protestant’s father had been looking after protest- 
 ant’s interest, in this protest; and that the father sold the son’s build- 
ing that was upon a lot within the townsite at the time this protest | 

was filed, which building has since been. removed. 


Upon a consideration of the entire record wmaaes at the hearing, és 7 


- Toeal officers. recommended the rejection of the townsite application — 
and that Alonzo Brummett be allowed a preferred right of entry, “sub- 


ject to'the right of Martin Winfield to make entry for the technical | 


= Subdivision of said tract upon which he. has setiled tae 
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| An soneal was filed fon. the decision. of the local office, the: -ques: 
tions presented thereby being passed. upon by ed office a of 


May 29, 1896, in which it was held that— 


. While this land may have been: bui lt upon for purposes of business an trade, iti 18 


oe ; ‘evident. that it has since beeu abandoned for such | purposes by all persons except M. 


-. ‘Winfield, and there is no evidence to warrant the belief that it will ever become so. TO 


extensive, or that the conditions surrounding the land are such as to invite the com. 


petition and settlement of others to an extent to ever become a municipality. Before 


it can be entered as a townsite it must be raised oe the dignity of a mere home-- | 


; stead settlement. ea & 
Whatever. rights Winfield or Brammer may have in. and to the land, will 3 not be eos 


determined until they assert them by application for it. 


_ The proof. submitted. by the townsite board. was aries eeniad 
| 3nd the application to enter. the land for townsite. purposes was dis- 
_ missed, From said decision an appeal was taken to this Department, 7 
_ the same being considered in decision of May 22, 1897 (24 L. D. ~» 168) | 
in which the decision of your office was affirmed. | 
— It now appears. that. following. the decision of. your opie: upon. the | 
case arising upon Brummett’s contest, to-wit, on June 4, 1896, Brum- 


- mett, evidently acting under the holding made: in your. office decision, - 
tendered a homestead application for this land, accompanying the same — 


by. the required fees and commissions. This. application was. received 
by the local officers and suspended to await the result of the case, 


arising upon Brummett’s protest against the Becepuance of me proof 7 “2 
: offered. on behalf of the townsite. _ , 


After the departmental decision of May 22, 1897, -supr a, to- vit. on | 


y une 2, 1897, Martin Winfield filed in the local office: an ‘application to-...: 
make entry of the tract here involved under the provisions of the act. 


_ of March 2, 1889, Supra, as additional to his homestead entry made 
December 5, 1893, covering lots. 3, 4, and 12, Sec. 4, and lots 6 and 7, — 
Sec. 5, T. 125 N,, R. 3 W. In hip) papers. the fret’ applied for was | 


described as range 3 “east,” instead of range 3 “ west,” but the Cite 


cumstances of the case clearly indicate that the mistake i in description | 
Was @ mere e clerical inadvertence, ane the action of Poms office so treat: 
in g the matter, is sustained, : 
as, “ny support of this application Winfield center that at “the: time he - 
made his said entry of December 5, 1893, he desired to include within 
that entry the land. here in question but was not- allowed to do so 
7 becatise it-was embraced in the pending application. of the townsite of 
— MeCordia; that he was. still the owner.of the land embraced in his 


former homestead, and that on February 5, 1895, he. removed therefrom 


to the land here in question, where he still. resides, and that his 
: improvements thereon are of the value of. $300. a | 
Said application and the showing filed in. support. ‘of it were for- 


: | warded by the local officers. without action, but the same were returned in Ge 


by your office letter of June 18, 1897, and by letter of June 23, 1897, _ 7 


: the: local officers retransmitted L the > application, recommending that 7 
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. Yo 
Winfeld’s application to make entry of the lead here in question be | 
not allowed, because the showing filed in support thereof, namely, that 
he was not peenitied to include it within ‘his original entry, was not 
~ deemed sufficient to authorize the allowance of the additional. entry as 
_ applied for. — 
By. letter of October 6, 1897; the register. transmitted a protest by 
Alonzo Brummett, filed on the preceding day, in which he protested 
against the allowance of the application by Winfield to make addi- 
tional entry of the tract here in question. In said protest he recited 
the history of the case arising upon his protest against the application 
_ made by the townsite board, and stated that he had, on June 4, 1896, 
-. tendered. homestead application for the land, which had been sus-- © 
pended to await the result of the proceedings upon said protest; that 
he had not been notified of the action of your office in closing the case 


| arising upon said protest; and that the-land here in question is not. 


— contiguous to the land included. in Winfield’s former homestead entry. 
‘He therefore asked that ‘Winfield’s application ~ denied, ar the fol- 

lowing reasons: : ie ae 
First. That it is in conflict with protestant’s preference right earned any his.con-_ : 


test against the town site application. — 
Second. That the land is segreg ated by protestant’s suspended homestead = 


 @ation. 


Third, That Winfield can not base a homestead or upon a settlement, for town-— 


‘site purposes. 


- With said protest. bie. ie officers forwarded Biitaiietts applios. _ 
tion, filed on June 4, 1896; also a motion filed by Brummett July 15, 
1897, offering to complete avid application and asking that the same be 
_- placed of record, and filing therewith his homestead affidavit showing | 


his qualification as a homesteader on that date. . On said motion was 


_ a note by the register to the effect that no action could be taken thereon 
| because the case arising upon Brummett’s protest against the townsite 

application was then pending before the Department. : 

These several applications were considered in your office decision of 


| August 20, 1898, appealed from, in which it was held that under the 


instructions of March 25, 1897 (25 L. D., 61), based on the decision in 


the case of Cowles v. Huff et al. (24 L. D., 81), the local officers should 


not have received the application of Brummett while his contest against 
the townsite application was pending and that no rights, inchoate or 
otherwise, could attach under said application or under the motion | 
filed on June 15, 1897, to complete the same. It was further held that - 
during the thirty days succeeding the date of the final termination of said contest: 
Brummett made no effort to exercise the preference right of a contestant, and any 
tights which he may have acquired under his contest aré lost. 

In considering the application by Winfield it was ‘held that, as his 
original entry was made subsequently to the date of the act of March | 
2, 1889, supra, under departmental decision in Nancy A. Stinson (25 
L. D. ae he should not. be held to have exhausted his rights under 
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section six of said oe and the local otricers were ‘therefore divested 
upon amendment of the application, to allow the same to go of record 


under said Section six, if no other objection appeared thereto. 


From said decision Brummett has appealed to this Department. - 

—- Your office. decision while not directly according Brummett a pre- 
_ ferred right of entry by reason of said - contest, notes the fact that 

i“ during the. thirty days: succeeding the date of the final termination | 

of said contest, Brammett. made no effort to exercise the preferred 


7 right of a contestant,” and holds. that. “any rights which he may have | 7 : 2 


3 acquired under his contest are lost.” 


- It is true that at the time Brommett 1 filed his protest or Pee | 


-against the townsite application it had not. yet passed to entry. Proof 
had been made thereon however, after notice, which appears to have 


shown such acon dition then existing as to warrant entry. Brummett?s _ 


protest rested upon abandonment after final proof. 


| ‘During the pendency of said proof the townsite anim had the game ; %: 
_ operative effect as an entry. In gach the townsite had then entitled 


itself to entry. a 
A contest was had to lear: the ae of the townsite. alsin and as 
Brummett. furnished the information and. paid the. costs of the hearing 


he is entitled to a preferred right of entry as. a “successfil contestant, = - ” 


under the rulings of. the Department. | eo 7 a 
In Olmstead v. 3 ohnson (17L.D., 151), a preferred. right of entry was. : 
accorded the successful contestant ee a  timber- land one and therein ys 
it was said: | —_ cae 


Thereupon : you mus your. said ‘ieciuion: of April 23, 1892, whore you held 
that Olmstead, by reason of his successful contest was entitled to. a z pretoreney =e 
of entry. . 7 , 
— You sccudingly allowed Olmstead’s nintetient: and waa that of. J ohnson for can- 
cellation. From this judgment Johnson appeals here and alleges that no mention _ 
of the timber land entries being made in the act of M ay 14, 1880, conferring for the 
period of thirty days a preference right of entry upon successful contestants who 
have ‘procured the caneellation of any pre-emption, homestead or timber-eulture - 


. . entry,” Olmstead acquired no such right and. that ponpeaueny J ohnson’s statement es 


being first in point of time should. prevail. 
This contention is without force. In the case of. raaee v. ‘Ringgold 3: L, D. 69), 


it has been held th at a successful contestant against. a desert land entry was entitled |. 


to a preference right of entry under the act of May 14, 1880, ‘inasmuch as said law 


_ is remedial and this class of entries, if not embraced by the letter are within the - ’ 


-- reason and purpose of the statute.’ This ruling ‘has been. uniformly followed and | a 


as you have well held, ‘the same reasons for giving the successful contestant of a 


coal land entry, a desert land entry, and swamp land selection tine preference rig ht E | 
of entry will apply in. the case of a timber land entry. — 


. From the. record. before this Department it does oti appear that ‘ A : 
Brummett was ever notified of ‘the closing of the case arising upoh his eT 


~ charge of abandonment, or of his preferred right of entry. It does not _ 
appear, therefore, from the record transmitted, that ‘any rights which - 
: he may) have cee under his: contest : are lost.’ a . 
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It but remains to Sonatas whether Winfield is shown by the record 
to have such a right as would bar Brummeti’s rights under his contest. - 
Winfield was an occupant of a lot within the townsite but took no 
step to contest the townsite claim, although he was fully aware that — 
the occupants, with the exception of himself, had abandoned the land; 


on the contrary, he was the chief witness for the townsite at the ae | 7 
ing upon Brummett’s contest. He can. not therefore be held to have 


secured any such rights by his occupation. as would bar Brummett’s 


rights under his contest, He is restricted, therefore, to his application ye 
presented June 2,.1897, shortly after the departmental decision upon 


Brummett’s eotect. ad ‘before the same had been transmitted to the 
local office, but no such rights were acquired by the tender of this’ 
application as. to depri ive Brommett of one De ivilege secured by B his suc: 4 
ew contest. — | | 
-, Your office decision is therefore reversed, and Pence will. bes 
accorded a preference right of entry, of which he is entitled to. due 
. notice. The application oe Winfield. will stand ee: | 


_ALASKAN LANDS—RIGHTS: OF NATIVES. 


Joun G. ree 


In Hie: sale of. Alaskan lands auder SSbbiOnE 12 to 14 of the act of Marchi 3, 1891, the : - | 


rights of native Alaskans must be protected by the povenent 


Secretary yo Hitchcock to the Commissioner of the General Land Office, — 
(WV. D.) MS «Sune 28, 1399. 2 (EL B., Jr.) 


By its decision’ of March 4, 1898 (26 i D., - 305), 3 in the matter of cash — 
entry No. 10, survey No. 64, Sitka, Alaska, land district, made May 2 De i 
1894, by Toki G. Brady, under sections 12 to 14, act of March 3,.1891 _ 


(26° Stat. 1095, 1100), the Department directed that the slainane be... 


: required to have: his survey. and entry amended so.as to reduce the _ 
area of his claim to “enough land to include all his buildings, in an 


approximately. square form,” and suggested, in conformity therewith, | | 


_ certain boundaries for the reduced area which would embrace a tract of - 


about fifty acres immediately adjacent to Sitka harbor. Such amend- 


ment would leave a small wedge- -shaped parcel of public land within ~~ 


the limits of the claim as heretofore surveyed and entered, on the south 


side of the claim as reduced, and between the same and. a tract marked 


6 Lee claim” on the plat of said survey. 
In a communication dated the 8th instant, Mr. Charles Ww. Needham, 


| as attorney for Mr, Brady, calls attention to the facts above. stated ‘a 


with reference to the said wedge shaped tract, urges that itis of con- 
-siderable value to Mr. Brady and of little value to the government, 
and that if it were added to the fifty acre tract above indicated the _ 
Fesunaie tract would still be in-an approximately eee form, and 
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aa 


| . ne that ‘the claimant ba ‘allowed to embrace the wedge shaped 


tract in his amended survey and entry. 


It appears that the Indian village adjacent i Sitka, on the shore of = 


Sitka harbor; is near the southwest corver of the said fifty acre tract, | 


and that on December 12,1893, four of the chiefs or headmen of the 


ae Indian tribes resident at Sitka filed, in behalf of the tribes, a protest — 
against the allowance of an entry by Brady. of the land émbraced i in the © 


-gaid survey or any part thereof, alleging. that the same had been 


7 claimed and used by them. for more: than. sixty years. under grant. in a : 
- perpetuity from the Russian authorities; that their title has been — 


acquiesced in by the United States; that the Indian village is over- 


crowded and expansion is not possible, except in the direction of the oa 
- land applied for by Mr. Brady; that bis use and occupancy oftheland 


have been without the consent of the tribes and are in derogation of 


ang their rights; and that if patent to said Jand be issued to him irrepa- 


rable injury would thereby be done ‘the Indians, and they would be | 
’ deprived of rights absolutely indispensable to them as a. community. 


Upon this protest. a hearing was ordered,. which was continued from 
time to time until May 2, 1894, The “eontest: was terminated by an 


. agreement, in writing, signed and acknowledged on, the last mentioned - | 


date by said Brady and seven of the headmen. and: representatives of 
the Indians, by the terms of which Brady agrees to convey tothe said =~ 
headmen and representatives | cin trust for all other Indians” all the =. 


-- land included within the triangle ther ein described, to. allow the Indians | 


to gather berries: for. their own use on said land,” and to cross the 


land through gates . and by trails as therein indicated, ete., etc. | 

- The said triangle contains about two acres of land and forms the 
base of the wedge shaped parcel which Mr. Brady asks to be allowed — 

to include in his amended survey and entry. By entering into the | 

_ said agreement Mr. Brady admits that the land embraced i in the triangle 


a should go to the Indians, and the Department is of opinion that the. | 


rights of the Indians, : if any, to such land can be more appropriately 


t GE determined and Protected if Ene legal ne thereto, 1s not conveyed to oat 
_ Mr. Brady. | | ee 
~ Upon careful consideration. it is directed nat the: Guidance of the is, 2 
tract which may be embraced in the amended survey and entry, as seb. 
—  outon page 309 of the decision of March 4, 1808, as a »may be clianged 2 


go as to read: 


‘Commencing at corner No. 1 of surv ey } No. 63, 1 thence falltiwing the sander 76 acer: 
| line on the southwest. to corner No. 6, thence, by. a line to be run, to corner No. 16, 


_ . thence southeasterly following the meander line of Swan: Lake, to corner No. 19, | | 
thence southwesterly, by a line to be run, on the same course as between corners 


—. Nos. 18 and 19 to.a poiut on the line between corners Nos. 20 and. dL and thence to © . 


corner No. 1, the place : of beginning. mn 
You will require Mr, Br ady to. elect i in writing within sixty diuge from. a 
notice hereof whether he will take the tract as herein bounded or will | 


| take the fifty acre tract as bounded in: the decision ot March 4, 1898. e e 


The — decision is modified accor rdin ely. 
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OKLAHOMA LANDS—-GREER COUNTY—ACT or Nee 18, 189% ri 
FRANK J OHNSON. | 


An “occupant” of a tract of land, as the word is eniiaily used, is one who has.the - 
“nse and possession” thereof, whether he resides upon it or not, and Congress. 
so used the word in the act of January 18, 1897; it therefore follows that any 
qualified claimant who, on March 16, 1896, was in the actual use and possession | 
of the land claimed by him, is entitled to the benefits of the first section of said 
act, whether he was actually residing upon the land at that date or not. | 


Secretary Hitchcock to the Commissioner of the General Land Office, 


(We VD.) _ Tune 23,1898, (WAL BY)” 


June 30, 1897, Frank J eased made homestead entry at the Mangum, 
| Oklahoma, land office for the NE. 4 4 of sec. 29, T, 1 N., R. 20 W., 1. M,, 
-and cash etitry for the SE. 4 of the § same section. Both of these entries 7 
“were made under the act of J anuary 18, 1897 (29 Stat. hl, the first 
section of which reads, in part, as follows: oe 


_ That every person qualified under the homestead laws of the United: States, who, 
on March sixteenth, eighteen hundred and ninety -six, was a bona fide occupaut of: 
and within the territory established as Greer. county, Oklahoma, shall be entitled to 
_ continue his occupation of such land with improvements thereon, not exceeding one - 
_ hundred and sixty acres, and shall be allowed six months preference right from the — 
passage of this act within which to initiate his claim thereto, aud shall be entitled . 
_ to perfect title thereto under the provisions of the homestead law, upon payment of 
land office fees only at the expiration of five years from. the date of entry, except 
that such person shall receive credit for all time during which he or those under - 


whom he claims shall have continuously o¢cupied the same prior to March sixteenth, — a 


eighteen hundred and ninety-six. Every such person shali also have the right, for 
_ six months prior to alk other persons, to purchase at one dollar an acre, in five equal . 
annual payments, any additional land of which he was in actual possessionon March _ 
sixteenth, eighteen: hundred and ninety-six, not exceeding: one hundred and sixty | 
acres, which, ae to said. pete shali have been cultivated, purelinees, or euaehags 
by him. 

August 25, 1897, Johnson submitted aman proof on his: domestend | 
entry. This proof showed that he had fenced the homestead tract in 
1888; that he had used it for a pasture since then; that from June, 
1892 , to August 22, 1897, he had lived with his family on the adjoining 
‘tract, now soyered: by his cash entry; and that on the latter named 
date he changed his residence from the SEH. 4 of the sorHion, to the 
NE. 4, the land embraced i in his homestead entry. - * a! 

| This proof was. approved by the receiver, but the register declinad: to 
approve it for the reason that in his opinion “five years residence and 
cultivation of the land is necessary to comply with the act of J anuary 

18, 1897.” : 

, “When the matter came before your office it was hela, by letter of 

April, 27, 1898, that— : | 


e the words occupant and occupation, as used i in the first section of the act of J anuary — 


: 18, 1897, supra, taken in connectiou with the further statement that title may be. 


perfected under the homestead law, imply that the occupation must be such as is 
required under the homestead law and includes actual residence on the land. 


ara i 
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In view of the fact, however, ‘that tlie: ‘proof showed that J saison 


| had resided for five years on the land covered by his. cash entry, it was 


- considered that he had possibly, made a mistake in describing the land _ 
in the two entries. He was therefore allowed sixty days i in which to . 
| apply to have said entries amended. _ 


| “Instead of taking advantage of this opportunity to ene: J piace pee 
= who seems to have entirely misapprehended the ruling” of your office, 


filed a corroborated affidavit reiterating the facts in regard to the 
establishment of his residence on the homestead ae act ¢ on ee 22, a 
1897. 


November 30, 1898, held that he was not qualified to. make homestead 


entry or additional entry under section 1 of said act of J anuary 18, 
1897. His tinal proof was accordingly rejected, but his ioinedtond:s 
entry was allowed to stand subject to compliance with the homestead . 
law under section 2 of said act. -In regard to his cash entry, the local 
officers were directed to notify him that he would be allowed thirty 
days in which .to show cause why said.entry should not be canceled 
and that if he failed to take action within the time specited the entry | 
would be held for cancellation. A 
. Johnson’s appeal from the action of your office brings: the 1 matter 
before the Department. 7 

Had Johnson made homestead entr y for the SE. 4+ of the section, 
the tract upon which he was living on March 16, 1896, and. cash entry. 
for the NE.4, instead of vice versa, there would have heen no. question 
as to his rights under the first section of tle act of January 18, 1897. | 
As he has elected, however, to make cash entry for. the pace upon 
which he was living and homestead entry for the adjoining tract, and 
has failed, after due opportunity given him to apply to amend said 
_ entries, it becomes necessary to determine whether the benefits of the © 


first section of said act-can be extended to one who was not, on. March. 


16, 1896, residing upon the tr act for which he ea bseauenuly: filed home- 
| sonal application. - : 
The privileges accorded = this. section are etelded to” be every per- 
gon qualified under the homestead laws of the United States, who,on 
March sixteenth, eighteen hundred and ninety-six, was a bona fide 


No fayeher action ee ecu taken by tine ‘your office, by ete of a 


occupant of land within. the territory. established as Greer County, “~ 


— Oklahoma.” Nowhere in the section. is it expressly stated that such | 


person must have been a resident of the tract at that date. The on | 
turns then upon the construction to be given the word “ occupant: ra 


used in the act under consider ation. _ Does it, as here used, pees, | 


nny, residence? | 
Webster defines an feeeupait?: to be one who: has the actual use 


or possession, or is in possession of a thing.” The same definition-is 


- given in Bouyier’s and Anderson’s law dictionaries and the American __ 
and eee Eneyelopedia. of eae This definition: is oo and - 
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adopted by the United States supreme court i in the case of Missionary 
Society v. Dallas (107 U.S., 343). ” 

In the case of Lechler », Chapin (12 Nev., 65), it was said, at page 
72: “To be an occupant, the party must have e oo use or ose 
sion of the land.” 

See also Bishop of Nesqually v. Gibbon, 2 21 Pac. Rep., 315; J ee . 


Van Vechter and others v. Sill and others, 11 Johns., N. ¥., 214; Peo- — | = 
ple v. Ambrecht, 11 Abb. Pr. (N. Y.) 97; Rediield v. Utica and ‘Syrar 2 a 


cuse R. R. Co., 25 Barb., 54; City of Bansor v. Rowe ¢ al., 57 Me, 
_ 439; Inhabitants of Phillipsburgh v. Brack’s Executor, a N, aD y oe | 
482; Walters v, People, 65 Amer. Dec., 730 (18, 111, 194). | a 

Tn Lawren ce &. Fulton (19 Cal., 684), the court said: 


Phe word occupation may, be so used in connection with other paprecions or. 
under peculiar facts of a case as to signify a residence, But ordinarily, the expres= 


sions ‘occupation, ? “nossessio pedes,’ ‘subjection to the will ‘and control,’ are em- - 
ployed as synonymous terms, and as signifying actual possession, 


In Fleming v. Maddox (30. a 239), the following onguage was 2 — 


used: 


By the term ‘ ‘occupation’ is meant Use Or tenur é, as. a house j in the peeination of A. ae 
(2 Bouv. Law Die., 254.) An occupier is one who is in the use or enjoyment of a thing. 
- (Ibid. ) A mechanic’ isin the occupation of his shop where he carries on. his business; _ 
a merchant of his store; a lawyer of his office; a farmer of his farm.. It is not nec-. 

"essary to make his occupation complete that the mechanic should reside i in his shop 

or upon the same lot. He is in the occupation: because he uses and enjoys it in car- 

rying on his legitimate calling. So with the merchant, the lawyer, the farmer. If 
_ the farmer leases his farm to a tenant, he would still have the -possession, because 
the possession of the tenant is that of his: landlord, but he would not be in the actual 
occupation; he has. parted with that to his tenant. The. tenant, after entry under 
- the lease, has the use alld enjoyment of the premises, and pays to his landlord the 
stipulated rent. therefor. But, where the owner of land is in the actual use and — 
enj oyment of it himself, although in such usé and. enjoyment he eniploys others to 
= perform all the labor connected therewith, he i is in its Ue proceapenony: within the _ 
meaning of that-term. 


In: Tweed v.. Metcalf (4 Mich,, 379), it was said: 


There i is something in the phraseology of the statute which would seem to favor | 
the idea urged by counsel, that to authorize an assessmént of lands to a tenant, he» 
must actually reside upon them. The term used, however, is ‘ ‘occupant’ and to be 
an occupant, it is not necessary that he should have lis home upon. the premises; 
and there is no reason why a person living upon. his own lands, cultivating and rais- 
ing crops upon other lands uot his own, situate in the same township, should not 
be liable to have soesicn lands assessed to him as an gceupien the same as if he p actually ' 


resided upon them. 


‘It has been held by the Devan in several. cases. that personal ; 
residence is not necessary to the occupancy of a town lot. Berry v. 
| Corette, 15 L. D., 210; Benson v. Hunter, 19 L. D.; 290; Kelso v. Jalo- 
_phick, 21 L. D., 98; Bowie », Graff, 21 L, D., 522; Young v. Severy etal, 
22 TL. D., 121; Aldrich 2. Schlesser et ab., 22 L. Dal 177. See also Hus. 
_ sey-v. Smith, 99 U. S., 20. | : 
| Ati is clear, from these authorities, that the terms “oeenpant” and 
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. i6aeu ane 7 do not necéséarily ‘im 1 a esidehcs: “ koctaing to. the 
y p 


i“ : | ordinary signification of the word, an ‘“ occupant” of a tract. of land is: 


the one who has the actual use and possession of it whether he resides : 
~ wpon it or not. os 7 
Is the word used i in its ee meanin eg in ae: uae of J anuary 18, 


1897, or do the context, and AnDIeCy matter. tAnOH the additional idea oa 


of residénce! | 
“To satisfactorily answer this giuestion: we “‘winst look, noe auld to the 


. act itself, but also to the circumstances of its enactment and the evils * 
it was intended to remedy. : 


For many years there was a dispute betw een ene United States and - 
the State of Texas as to the. ownership of the territory now known as — 
Greer county, Oklahoma. Up.to March 16, 1896, the State of Texas 
exercised jurisdiction over Greer county, and the laws of that State 
were administered there. Persons seeking to acquire title to portions - 
of the public lands looked to the State for title. On March 16, 1896, 
however, the United States supreme court decided that Greer county. 


was not within the limits nor under the jurisdiction of the State of 
_ Texas, but was subject to the ee nee Cee of the United 


States (162 U.S., 1). 
On the same day that this decision was rendered the Presidéut, for 
_ the purpose of preserving intact the status of lands in Greer county 
until Congress could take action in regard thereto, issued a proclama- 
tion declaring these lands to be in a state of reservation (29 Stat. , 878), 
By act of May 4, 1896 (29 Stat., 113), Greer. county was ‘annexed to 
Oklahoma and all proceedings and actions of the Texas courts and offi- 
cers in Greer county up to March 16, 1896, were validated. Nothing 
was said in this act as to the disposition of: the public lands and the 
reservation created by the President’s proclamation continued in force, 
up.to the passage of the act of January 18, 1897. This act established — 
a land office at Mangum, in said county, and provided for the entry of | 
. gaid lands. So much. of the first section of the act as we are inime- 
diately concerned with has already been quoted. 3 | 


| By act approved June 23, 1897 (30 Stat., 105), the time for the ‘dest | 
cise of the preference | right of entry given by the act of January 18, 


2 1897, to bona Side occupants of public Jands in. Greer county was. | 


= extended to January 1, 1898, and by act approved } March 1, 1899 (30 a ee, 
. Stat. 966), this preference right of entry was extended to tyne who 


had had the benefit of the homestead laws of the United States and 


- who had purchased lands i in Greer county from the State of Texas Brior : a | 


— to March 16, 1896. 


eS Up to ‘Maréh 16, 1396, ome of public ‘ianida in Greer county . - 
. looked to the State of Texas for.title to the tracts claimed by them. It 


-. becomes necessary, therefore, in construing the first section of the act. ~ 


” of January 18, 1897, to examine the public Jang” laws of Texas SO far as | 
oo they. affected lands | in Greer Poo | : 
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- By chapter 19, Texas Acts of 1879, “all vacant and unappropriated 
| "public domain” in Greer county was appropriated, the even numbered 
. ‘sections for the public free schools, and the odd numbered sections for - 
the payment of the State debt. __ 

By chapter 99, Acts of 1887, it was provided that the State lands set 
apart for the wool free schools should be examined and classified into ~ 
agricultural, pasture, and timber lands. Accurate plats of each section 
were to be prepared and ‘filed with the Commissioner of the General 
~ Land Office, showing the relative proportions of timber and open land 
on such section, the quality of the soil, the topography of the land, the. 
quality aud kind of timber, and the streams and other sources of water 
- supply. When any portion of the free school land had thus been clas- 
- gified to the satisfaction of the Commissioner, it became subject to sale, 
to actual settlers only, In quantities of not less than one hundred and 
- Sixty acres nor more than six hundred and forty acres, except that 
- Jands classified as purely pasture lands, and without permanent water 
thereon, might be sold in quantities not to exceed four sections to the 
-same settler. The purchaser was required to reside upon the land pur- 


chased by him for a period of three years from the date of his purchase. a 


and after proof of such residence and payment in ul of the govern: 
ment price, he was entitled to a patent. | 
It does not appear that any provision was made, up to Mar éh 16, 1896, 


for the classification and sale of the lands set apart for. the payment of 2 


| the State debt. . 


‘It is Stated in the dippienenial brief filed by the atonneys for a ohn- _ 
gon that the classification of school lands provided for in chapter 99 of 


the Acts of 1887, was never made in Greer county and as these lands 
- could not be purchased until after the classification was madé, there . 
Was no means, prior to March 16, 1896, by which persons could acquire _ 
title to them. There was likewise: DO means by which persons could | 
acquire title to the lands reserved for the payment of the State debt as — 
no provision had been made for the disposition of these lands. Prior to | 
1879, land certificates had been issued, under an act of the legislature, 


to Mexican war veterans. The land department of Texas for a while’ — 


construed this legislative enactment as vesting in the holder of such’ 
land certificates the right to locate them upon any land that was public 

domain at the date of the act, regardless of such subsequent legislative 

appropriation as the act of 1879 above referred to. Considerable land 

in Greer county was. located under these certificates and in a number 

of instances patent was duly issued, but for several years prior to March 

16, 1896, the State authorities took a different view of the matter and 

: eensed to issue patent in such cases. 

Up to March 16, 1896, persons desiring lands in eee county either 

7 purchased from paieilices or simply took possession of so much vacant 

public land (generally a section) as they reasonably expected to beable _ 
to acquire from the State when the land was offered for sale. Pending — 
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at ‘this ofering: fae possession of igaas in ‘Greer sot was potted’ by. : a 
>, the district courts against all ‘intruder ‘Ss, it being held that the person 
“ase possession had the highest and best evidence of right to the Jand, 


—iSIt is stated by the attorneys for Johnson. that on March 16, 1896, 


there were about sixteen hundred’ persons residing on and claiming 4 
- portions of the public lands in Greer county and about one-fourth as 


: many had selected, improved and cultivated Jand upon which they 


intended to make a permanent home, but for various reasons they were 
temporarily residing elsewhere at that date. In some instances these 


absentees had previously established residence on the land claimed by - 


them, but had beet forced by successive drouths and. crop failures to 


leave their. bomes and seek work elsewhere. ‘Some, unable to erect | 
a dwellings, were residing in dugouts. made in the. side of a hill in the | | 
neighborhood of: their claims, and: others were - residing oe i : 


on adjoining tracts. 


. These: claimants believed that Texas: ened the jnatd: and all heir ° : A 


| acts were with a view to eventually obtaining title from the State. If 
the decision of the United States supreme court: had been in favor of _ 
Texas, these - claimants could have acquired title from the State with- 


_out regard to whether they were residing upon the land on March 16, 
1896, for those claiming land in even or school ‘sections could have: ae 
ae purchased as “settlers” when the land became subject to. purchase, — 
and those located on. odd sections could have put themselves in com- = 
~_ pliance with whatever new law the State legislature men have Dee = 
tees for the disposition of these lands. ; 


It is to be presumed that Congress had knowledge of hese facts. arid 


: conditions when it passed. the act of J anuary 18, 1897. The Congres- Pe ee 
sional Record shows. that the act in question was drawn by J udge GAL | 
oe Brown. of Texas, i in whose judicial district Greer county was located. “Gal 
-- up to Mareh 16, 1896, and who had been sent to Washington by: the | 


| - people of Greer: pees for the purpose: of explaining to Se es as 
, condition of affairs. existing there. 
- The act, then, was a remedial. one, it was: pad for the purpose of - 


oe meeting a very peculiar and unusual state of affairs. — oo, : 


| acts it. is to be construed liberally and 4 


if there be any doubt or ambi guity, that construction should ie adopted which will 
best advance the remedy provided. and help to suppress the mischief against which | 
it.was aimed. Black on Interpretation of Laws, p. 307, . ae 


 Itis believed that the purpose of the statute will be: bast b abihitell Pa 2 


% by giving to the word “occupant,” as used in said act, its ordinary 


meaning of “one who has the actual use and possession of a thing.” = 


To hold that the’ benefits of the first section of the act of January 18, 
1897, are confined to those. who were actually residing upon their. re- 


spective claims: on March 16, 1896, would be unjust to a Jarge number et 


of claimants who were as honest’ in their efforts to comply. with law 


aS and obtain title to their claims as were ‘those who. ee poems: estaD™: = a 
= lished residence. | a 
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Iti is said, in. paragraph 248 of Sainéeland on Statutory Goienucton: 
«The words of a statute are to be read in their ordinary sense unless so 
' construing them will lead to some incongruity or manifest absurdity.” 
We have seen that the word occupant, as ordinarily used, does not 
necessarily imply residence. Its ordinary meaning is “one who has the — 
actual use and possession of a thing.” Independent of any equitable | 
_ considerations, this word must be read in its ordinary sense in the act 
- of January. 18, 1897, unless so construing it will lead to incongruity or. 
manifest. absurdity; but: when it is considered that this statute is a 
remedial ove, that its purpose will be best effectuated by giving to the 
word occupant its ordinary meaning, and that no incongruity or mani- 
fest absurdity follows from this construction, the conclusion is irresisti- 
ble that the word must be taken in its ordinary meaning. | 
The view taken by your oifice is, that the clause 1u said act, “shall be 


|. . entitled to perfect title thereto under the provisions of the noniestend 
law,” clearly implies a ‘compliance with all the terms of the general 
homestead law, including residence. This is probably true so far as _ 


regards the time after entry, but it does not necessarily imply that the 
claimant should have been residing on the land on March 16, 1896... In 
the clause directly. after this it is provided that “such person shall | 


receive credit for all time during which he or those under whom he | ~ 


claims shall have continuously occupied the same prior to March SIxX- 
teenth, eighteen hundred and ninety-six.” Here isa striking innova: 
tion andl exception to the general homestead law, for an ordinary home. 
stead claimant can not take advantage of the occupancy or residence 


of a former claimant from whom he has purchased.- It is incredible a 


- that Congress should have been so considerate of those claimants who | 
happened to be residing on their respective claims on March 16, 1896, | 
and at the same time have been har shly indifferent to those eno were 


_ as honest in their endeavors to comply with law: and obtain title, but. — 
who for various reasons, in many caSes reasons beyond their control, oa 


were not actually residing on the land at that date. 
_. To sum up, then, the conclusions to which we come are, that the word a 
“¢ oecupant, ” as ordinarily used, is synonymous with “use and posses- 
sion” aud does not necessarily imply residence; that. Congress used 
the word in the act under consideration in its ordinary meaning; and 
that consequently any qualified claimant who, on March 16, 1896, was 
in the actual use and possession of the land claimed by him, is entitled 
to the benefits of the first section of said act. whether he was netneny 
residing upon the land at that date or not, 
In the. present case it clearly appears that. Johnson was on March — 
16, 1896, in the actual use and possession of the tract covered by his 
ioniestend entry, and that he is a qualified entryman. : 


Your office decision is accordingly | reversed, Johnson’s noimedtead eS 


and cash entries are held intact, and unless some Panenee objection us 
appears his final prom” will be 6 aphiroved, oe | 





: — fee —— oe To cae rca 


“PRIVATE CLAIMS HOMESTEAD ENTRY—ACT OF MARCH 8, 1891. a 


J UAN DE LA CRUZ. TRUJILLO, 


; The sieaabs “ deposed of by the United States,” as eaipioyoa: in. selon: 8, act of ae 
March 38, 1891, to. define the Jands excepted from the eonfi rmatory provisions of _ 


— gaid act, niust: be construed to mean a final and permanent: divestiture of what~: 
ever title the United States may have had, or an obligation to convey such a title. 


- i A homestead entry, under which title had not been earned, atthe time when a decree. : 


of confirmation’ was entered by the court, under said act, is not.a disposition of 
. the land embraced therein that eeecbis the same from the oper ative effect. of 
the decr ec. ; : . 


a “Seen etary Histor to he + Commissioner of the General Land Office, 
. (W.V.D.)- Fane 23,1899. (EB) 


‘The nt in inoue: to wit: ‘the sw.4 of the NE. 4 ty the NW. te | 
of the SE. 4, the NE. } of the SW. 4, and the SE. 4 of the NW, i, Sec, | 
1,7) 21 N., RB. 5 E., Saiibh Fe, New Mexico, is within the limits of the 


| grant to J nan Jose Lobato, which was confirmed by decree of the court ne 


of private land claims, at the November term, 1893, of said court. 
August 29, 1890, Juan de la Cruz Trujillo made homestead entry of | 


. said tract, upon which he submitted final proot October 31, 1895, and a2 


thereupon final certificate issued. 


By letter of December 10, 1896, ‘you | held sai ae for cancalion . 


: because of conflict with ad private land claim, from which decision _ 


_ Trujillo has appealed, alleging error in not holding that said entry was. a 


confirmed by the 14th section of the act of March 3, 1891 (26 Stat., 854), , 
establishing the court of private land claims and providing for the 
settlement and confirmation of private: I land claims: in a states 

and territories. — 7 | 
The 8th section of aaa act gave to: ails persons Saline fends in. ae a 


| states: and territories therein named, under titles derived. from the 


- 3 Spanish or Mexican government that were complete and perfect at 
_ the date the United States acquired sovereignty therein, the right (but : 


a were not bound) to apply to said Sourk for confirmation of such title, 5 oe 
| and— 7 | | ae 2 


—ifin any ‘such case a a title SO sidiniaied to be perfect shall be edtablished and con- 


a firmed, such confirmation shall be for so much land only as such perfect title shall - ae 


. be found to cover, always excepting any part of. such land that shall have been dis- 
posed of by the United States, and always subject. to and -not to affect any conflict. 
ing private interests, rights, or claims held or claimed aclversely to any such | ae : 
or title, or. adversely to the holder of any such claim or title. | 


. By the 14th section of said act, ‘it was provided: 


‘That if in any case it shall appear that the lands or any part. ‘hereoe djotreaa is : 


any claimant under the provisions of this act shall have been sold or granted by the... | 


- United States to any other person, such title from the United States to such other — 


~ person shall remain valid, ‘notwithstanding such decree, and upon proof being made — : 


: +o the satisfaction of said court of such sale or grant, and. the value of the land so. 


gold: or - granted, such court, shall render judgment in favor of. such claimant 


a : 7 
ae : 
a i : 
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| against the United States for the paaanabie value of a lands so sold or gran fea . 
exclusive of betterments, not exceeding one dollar and twenty-five. cents per acre ~ 
for such lands; and such judgment, when found, shall be a charge on the Treasury 


= of the United States. 


Under the provisions of said act fhe owners of the J lan Jose eae 


a grant presented their petition to the court for confirmation of title, and — ne 


after hearing evidence. thereupon, the court «at the November term, - 
| 1893, found that by virtue of the grant to Lobato, and.the confirmation - 
‘and ratification thereof, and the continued possession. of the same, 


the title thereto was completé and’ perfect at and before the treaty entered. into 
between the King of Spain and the Mexican nation, A. D. 1821, and that the same. 


| owas a complete, perfect and subsisting valid title at-and before the treaty of Guada- | a 


_ lupe Hidalgo between the United States and the Republic of Mexico, A. D. 1848, 7 
and is now so complete, perfect, subsistent and valid, and vested in the -heirs, © 
assigné, legal representatives of the said Juan Jose Lo bato, and that the aaa 
as such are entitled to the confirmation of" said grant to them. . 

| Whereupon it was ordered, adjudged and decreed that the said eran: 
with the exception of that portion included in the exterior limits of the 
- Plaza Colorado, Plaza Blanca and Town of Abiquin Grant, = 


_. is hereby established and confirmed to the heirs, assigns ¢ and legal representatives of 
the said Juan Jose Lobato ag against the United States of America, but this deer Tee | 


a shall not affect any conflicting private inter ests under the said grant. 


"The boundaries of the grant as confirmed were then fixed and Baile: 
lished by the decree, which covered the land embraced in the entry of. 
Trujillo. Upon inguiry of your office it is ascertained that no appeal _ 
has been taken by the United States, the decree has become final and. 
— the survey has been made in accordance therewith ane has. been : 
approved by the court. a . 
At the date of said decree, the aad had not pati si or piealed | 
ie the United States,” unless the homestead entry of Trujillo, upon 


_. which final proof had not been made, was such | a disposition of the land . . | 
Pang « as was contemplated by the act. 


By article 8 of the treaty of Guad alupe Hidalgo, the oe of Mex: a - 
ican citizens within the territory ceded by Mexico to the United States 


was to be inviolably respected, and they and their heirs and. grantees: ste 


‘were to enjoy, with respect to it guaranties equally ample as if the same. a 
belonged to citizens‘of the United States, but while private rights of. 
property within the ceded territory were not affected by change of sov-- 

_ereignty and jurisdiction, and were entitled to protection, the duty of 

- providing the mode of securing these rights and of fulfilling the obliga- 

tions imposed upon the United States by the treaties belonged to the ~ 

- political department of the government, which Congress might itself _ 
discharge or delegate to the judicial department. Astiazaran v. Santa 

Rita Mining Co., 148 U.S., 80. | 


By the act of July 22, 1854 (10 Stat., 308), éelabliahiustheeiieston. 


surveyor: general i in New Mexico, Congress reserved to itself the power 


to aueny pass ayo all a under grate from the Spanish or. Mex- | i 
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— ican, government, within the territory ¢ coiled by the treaty of Guadalupe: 


oe on Hidalgo, and. provided— 


that it shall be. the duty of the ensayo enone. wider’ Gach ingtroctions: as may 
be given by the Secretary of the Interior, to ascertain. the origin, nature, character. 


and extent of all oan to lands. under ‘the Jawa; usages: and: ne of cient and 


Mexico, 


= and. to make a fall report upon ‘such Gains a be laid Geto Congress, 
— for such action thereon as may be deemed just and proper, with a view 

_ to confirm bona fide grants, and give full effect to the treaty of 1848 

i“ between the United States and Mexico. It further provided that— 


antil the final action of Congress on such claims, all lands covered thereby 8! shall be 
| reserved from sale or other disposal by the government, | 


_ No action wh atever appears. to have b been taken upon this claim under : : 


| Fie provisions of said act. | 
~. Such was the status of this. lain siyhieh the act of March aA 1891, 


¥ me supr a, was passed, establishing the court of private land claims, qhieli 
extended to all persons claiming. lands within said territory under 


titles. derived from the Spanish or ‘Mexican government which were 
: complete and perfect at the date of the treaty of Guadalupe Hidalgo, 


a the right to present their petition to said court for confirmation of their 
title, providing that there shall always be excepted from such con- 


firmation any part of such land una shall have been ‘disposed of by 
| the United States. 
These elaine were not bound to ae to said sone for conan: 


: - tion of their title, but having invoked the jarisdiction of the court for | 
that purpose, they: were bound by all of the provisions. of the act, aud - 


in accepting its benefits they consented that, if any part of the aide 
— decreed to them under the provisions of said act “s Shall have been sold 


~ - 


or granted by the United States to any. other person, | ‘such title from . ae | 


- the United States to such other person shall remain valid, notwith- — as 
“Whe 3 standing such decree,” and that they will accept from the United States 


in lieu thereof the reasonable value of said land, not exceeding ¢ one oe - 


dollar and twenty- five cents per acre. 


—- ~ But the only lands excepted from ci iaten are 5 thoae which have an 
‘been “ sold or granted by the United States. ” As to these lands it is” 


~ declared that “such title from the United States to such otlier person’ 


a shall remain valid, notwithstanding such decree,” which’ clearly indi- 
gates that it was 16 the intention of the act that judgment should be : ae 


‘ entered up against the United States for the value of any lands except. 
those of which it had assumed to convey the title or where the title as. 


‘between the goverinnent aud the purchaser, grantee or eutryman had 
' ‘been earned. Nor cau the claimants be held to have waived their — 


right to any lands except those for which they would clearly be entitled 


to have a judgment entered up in their favor for a reasonable value a. Bee 


| ther eof against the United States. | , 
ae was not the intention of the ae to except from ‘confirmation any 
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Jands without compensating the grant eigen ais by the Sen of ak. | 


reasonable value therefor, and as they would only be entitled toa . 
judgment for such lands as might be shown to the satisfaction of the - 
- court to have been sold or granted by the United States to other per- 

sons under the 14th section of the act, the words “disposed of by. the 


United States,” as they occur in the 8th section of the act, must be 


Z * 


and the rights of the owners to every part. thereof as established by | 


construed to mean a final and permanant divestiture of whatever title | 


.. the United States ney have had, or an obligation to. convey such . + 
title. 


The entry of Trujillo v was not such. a , disposition of the land énibeaeed : 


-. therein. At the time the decree was entered up, he had not earned the 


title to the land by residing on it for the period required by law, and 
as he did not offer to commute the entry before the rights were acquired. 
by the grant claimants under the decree, his submission. of final proof — 
thereafter, and the issuance of final cer tificate, ¢ conferred upon him -no 


. better right as against the prant owners than he had under his onel : 
~ nal entry. | 


He acquired no vested right as aa ae ‘he United ‘States by his 


original entry, and the government was not bound to make good the 7 


title. Whitney v. Taylor (156 U. S. » 85, 95). The lands embraced : 
within the limits of this graut-were never a part of the public domain, 2. 4 


the decree can not be sane! or diminished, except under the aie 


terms of the statute. . os & ae a ot 
Your decision is affrmed. . | 


‘HOMESTEAD ENTRY-SETTLEMENT RIGHT. 


Wirners 0 PAGE, 


“ One who goes upon inad covered by | an existing entry, with ont to acquire the — 


“same as a homestead, and purchases the Telinquishment of said entry, together | 
- with the improvements and household effects of the entryman, and thereupon . 

assumes possession of the premises, initiates a settlement right superior to the — 
~élaim of another who, with full knowledge of said facts, subsequently, and Prior 7 
~ ‘to the filing of the relinquish ment, settles on said land. , 


Secretary Hitchcock to the. Commissioner of the General Lana Office, 
CW. V. D.) “You Tune 23, 4899. ae (eed): 


On March 12, 1894, one Roberts. filed a Teledisiment of his home. 
stead entry embracing the SE. 4 of NE. 4 of Sec. 20, and lots Nos. 
eight (8) and nine (9), of Sec. 21, “T. 20 N., ‘R, 10 E. , Perry, Oklahoma, 


land district, and immediately thereafter Francis M. ae made hoine- — 


Stead entry of said land. 


On March 17, 1894, Peter E. Withers filea an affidavit of enter 
against the ert entry of. Page, alleging that prior to and at the time 
Page made entry for sald land, he, Wither 8, Was an actual settler and 
resident thereon. : 3 
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“Thereupon contest otis ened Ace a hearing: was duly iad. 


_ ‘The local officers upon consideri ing the case ® rendered a Joint decision oat 

in favor of the entryman, ‘Page. oe 
On appeal, your office found that the appeal of. Withers was not | 
| filed within the time required by the rules of practice, and, on. motion 


of Page, dismissed the same. Your office, however, sonsidered the ease 


under rule 48 of practice, treated the decision of the local office as. 
final as to the facts but held that the facts did not warrant the‘con- 
clusion reached therein; and, thereupon, held the entry of Page sub- — 


ject to Withers’s pr ior right, fr om which action Page has appealed ae 
this Department. 
As your office found that the decision of the local .office was not in 


accordance with existing law, your action in considering the case, not- 

withstanding the appeal was not filed in. time, was warranted by the — 
second exception to rule 48 of practice (Bushnell v. Burtt, 5 L, D. 2) - 

~ The objection ther eto by Page i is therefore not. well talen. "7, al eS 
The facts will not be here: recited except. in so far as is’ considered a, 


| necessary, 


After reviewing , the facts in this case the Teal officers said: 


have this land. But we are of the opinion that the plowin g done on the land on the 


1 


ments and relinquishment of Roberts gives. him the better ri ight. 


Your office held “that the plowing done on the land March 10, 1894, Saar 
by the agent of Page during his absence was not a personal act af set. fo lek 
 tlement and that he acquired thereby no right-to the land,” and further 
-. held that Withers being an actual resident on the land when Roberts’ .<--/. 
filed his relinquishment in the local office, Withers’s right attached on 
that instant, and he, therefore, has the better right to the land. Le 
- As the avidence’ shows that when Page hired the man to do the plow- | 
- ing above referred to and when the said plowing was done Page was | | 
~ not on the land in controversy, such act can not be considered as au. , 
initial act of settlement, but might be considered as an additional act 
of settlement peoridiie a Settlement had beeu initiated, and might be. 


considered in determining the intention and good faith of Page. Your 


office seems to have determined the question as to whether or not Page | 


initiated a settlement right on the land, by the performance of this one 


-act—that of plowing the land. It appears to this Department. that 


that act does not control the question. 
To initiate a valid settlement under the homicstond law, a sesetlér 


must do two things: first, he must go upon the land with the intention 
- of taking the same as a homestead and then he must do some act suffi 
. gient to indicate such intention. That Page went upon the land ine 32 i- 
Can’ controversy on March 9, 1894, with the intention to acquire the same. ee 
asa » homestead « can not be e seriously questioned | and is established by 4 


Tt iS @- difficult question for the register and receiver to determine who Sache to 


-. 10th of March for defendant, ‘tog ether with the buying. and paying for bis household — 
+, effects on the 9th and 10th, and the. knowledge that contestant had that defend ant : 
~ had gone to the land office to. file, and the fact that he paid $250.00, for the i impr ove- iy 
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| the ene which shows that Page, whe on the land on that date, : 
besides completing the bar gain for the purchase of the relinguishment . 


and improvements of Roberts, also purchased and paid for the house- . eS; 
hold effects of Roberts being in the house on the land. Onthat day 
Roberts yielded possession of the land to Page, and the latter assumed a2 
possession of the same, and in furtherance of this assumption of pos- soo 


session, on the following day employed aman to do plowing upon: the . 


tract. "These acts clearly show his intent to claim the land. The pur- 
pose of the rule requiring some overt act of settlement in addition to — 2 
_ the. purchase of the improvements of a prior settler upon the tract of 


~ Jand is to give notice to the world of the settlement right and claim of» 
the person so purchasing. The reason for that rule does not apply to 
_ this case, because Withers had. been duly warned and notified of the — 
- condition of the land and: of Page’s claim thereto. ‘Withers admits _ 
that long before he reached this land, when at'Tulsa, he was informed _ 
that Roberts had sold out to Page and that Page had gone to Perry to 
file; and further admits that after he reached this land and before he. 
| put up his tent or had finished unloading his effécts he was warned by 
Page’s father; and that: ne Withers, said he. would” 4 settle : on it 
anyway.” | 
This whole matter of the knowledge of Withers as to Roberts Haye 
| ing sold to Page and of Page having gone to file, does not seem to 
have been considered by your office in the determination of the rights 
of the parties, although it is of great importance as showing that — 
Withers did not settle there innocently and without notice of the 
rights claimed by others. While Withers testifies that he had previous 


to going after his family contracted with Roberts for the relinquish- 


ment to said land, he does not. sufficiently establish that fact. How- 
ever, the evidence clewily shows that Page was not informed or aware 
of any such contract existing, if it did, therefore no » bad faith can be 
imputed to hiin. 

As was held by your office, no. rights can be acquired by. ebitiamend 


and residence on land covered by an existing entry as agaiust the — 


entryman. But as between settlers on land thus reserved, the settler 
who has the prior and superior right to the land is entitled to prece- | 


_ dence, upon cancellation of the entry for relinquishment. Thus, in 


accordance with the views herein expressed it is hereby held that Page, 


| on March 9, 1894, initiated such a settlement on the Jand in contro- Poa 


_ versy as was superior and prior to any rights that Withers may have _ 
- acquired thereto by going thereon and performing his first acts of set- 


+ tlement on March 11, 1894, with knowledge of the claims of Page; and 


that on cancellation of Robert’s entry Page’s rights attached eo instante. 
_ The views, entertained herein do not conflict with the well estab- . 
-. lished principle that a mere purchaser of the improvements and relin- 
quishment of an entryman ‘does not acquire such a right to the land as — 
will defeat the settlement of one who BEuee in good faith. on one land 3 
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a while embraced in an i oxistin g entry from attaching on n the cancellation : : 


cor of the entry on relinquishment.. 


- The decision of your office is reversed; he contest. ‘of Withers. dis- 


missed and the entry of Page held intact subject to future compliance cae 


with the law. 


“MINING CLAIM—PUBLICATION OF NOTICE—ADVERSE CLAIM. 
DAVIDSON v. ELIZA GOLD. MINING Co. (ON REVIEW.) 


The law does not provide, nor does any regulation of the Department direct, that 
notice of an application for patent on a mining claim shall contain a citation to 
adverse claimants, or notice of the time within which adverse claims must be 
filed. 


- Seoretary Hitchcock to Hie: rer ce the. General Land Office, e 
- (W Vv. Dd.) : pd mf 2 dune 28, 1899. = (GG. B. G,) 


J anuary 9, 1897, The Eliza Gold Mining Gombany filed in Pueblo, 


7 Colorado, loéal office, an application for ae to the nee Smith pak: ae 


claim. 
Notice of this application was g publislied 3 in a any newspaper, the 


; notice appearing in the issue of J anuary-16, 1897, and in each of the = 


- nine succeeding weekly i Issues, the last of which was on March 20, 1897. 
March 19, 1897, which was after the sixtieth day. of such publication, | 
| George Davidson filed in the local office an adverse claim on account of 


the Julia Lode, which adverse claim was rej jected by the local officers, 


7 because not filed within the sixty days’ period of publication, and, — | 


= oe appeal to your office, this ruling was affirmed, July 251897. Upon — 
he further appeal of Davidson to the Department, it. was. here ned oe 


2s L. D., 224—syllabus) : 


‘The sixty days of publication required by section 2305 R. 8. on “application for 
mineral patent. is complete when the notice has been inserted in nine successive — 
issues of a weekly newspaper, and the full statutory period has elapsed ; and there 
_is no authority to et me ene of an adverse claim after the expir ation of such 
period. - ; 


Davidson has filed a motion for review of this decision, in whieh it 
is alleged that the notice of the application for patent herein as pub- 
lished by the register of the local land office was ‘misleading and. 
deceptive,” and, in the brief of counsel Bro ye the inotion, it is 
said: : | 

The notice in this case-is manifestly illegal, because it does not contain any cita- 


tion whatever to adverse claimants and notice of the time within which adverse 
oe claims must be filed. 


The notice of the apelicdtion for one in this case escbiforine to is 


ne racnivaments, of section 2325 of the Revised Statutes, and. reguiation Pa 
44 thereunder approved December. 15, 1897 (25 L. D., 576). It gives 


the date of ‘Posting, t the name oF the claimant, the name of the claim, : 


ae 


| DECISIONS RELATING TO THE PUBLIC LANDS. _ BBL: 
the mining district and county, the. book and page here the location Z 
is recorded and where the record may be. found, the number of feet — 


claimed along the vein and the presumed direction thereof, the number 


of feet claimed on the lode in each direction from the point of discov- 
ery, the name of one adjoining claim, aud a statement that no other 
adjoining claims are known to exist. | 
_ The law.does not provide, nor does ‘any aca ea of fie. Depart- 
ment direct, that notice of an application for patent for a mining claim 
shall contain a citation to adverse claimants or notice of the time. 
_. within which adverse claims must be filed. 
If the protestant was misled: in this case, he was misled as to a ques- 
tion of law and not because of anything contained in the published 
notice of the application for patent. The publication in this case was. 
in accordance with the regulations and decisions then in force, which 


 yequired ten insertious of the notice in a weekly newspaper, and the 


rights of this protestant were not in the least affected by the changed — 
ruling in the case at bar in this regard, for it was the well settled rule 
of the Department, even when ten insertions of the notice in a weekly 


— newspaper were required, that an. adverse claim could: not be filed after 
-. the sixtieth day of publication. Miner v. Mariott, 2-L. D., 709. 


No question is presented by the motion- which did not receive the 


careful consideration of the Department ‘at the time its decision, - 


herein was rendered, or which shakes confidence in the correctness oy 
the rulings therein made. | az 
The motion is denied. - 


“REPAYMENT—ENTRY ERRONEOUSLY ALLOWED. 7 
ANTHRACITE MESA CoaL ‘Minine Co, 


An etitty is not “ ertoneously allowed” within contemplation of the onan stat-: 

ute where the alleged defect is not of such character as to necessarily defeat 

_ confirmation of the entry, and might have been cured on compliance with the 
Tequirements of the General Land Office, — ; 


‘Seoretary y Hitcheock to the’ Commissioner of the General Land “Office, 
(Ww. V.D.) 2 June 23; 1399; (Oe I. Ge.) 


The Anthracite Mesa Coal Minin g Company. has appealed from your 
office decision of January 25, 1898, denying its application for repay- 

ment of purchase money paid on. coal entry No. 31, Ute pene made’ 
February 28, 1883, by J. W. Hallowell, for the NE. 4 NH. g , Sec. 20, 
T.135., BR. 86 W., Gunnison, Color ado, land district. | 

Upon examination of the record of said entry your office found that 
‘the affidavit required of the entryman by paragraph 32 of the coal land 
regulations had not been made by him but ‘by one Howard F, Smith, 


_attorney-in-fact. Two-attempts were made to notify the entryman that 


he would be allowed to farnish a new affidavit NUNC go tune and ¢ that - 
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| ae fie event of his failure to do 80 the: entry would: be eanecied: ee 


el he could not be found and the entry was ‘finally canceled for ' the want aa 


> - ofa proper affidavit by the entryman. : ie 
aa Upon consideration of the application for repayment ye your ance: - 


it was found from certain papers filed in the record of the canceled — — 


. entry that the party in whose name the entry was: made had, in fact, — 


gold the land over two years prior to the date of the entry. . Fr om this ~ 


ano 7 circumstance your office concluded that the. entry had. been procured | : 
—- wpon false testimony and for that reason held that. the supyeawons for. — 


Sg ee repayment could not be allowed. - : et 
As already shown, the entry was canceled because of. the absence of . po <4 
an affidavit by the entryman as required by the coal. land regulations. _ 


Itis urged in support of the application for repayment that the entry. 


. Was erroneously allowed for the reason that the required affidavit wag 


not furnished, and could not be confirmed, and that the question as to. 
the - trath or falsity of the testimony upon which the entry. was based | 
is immaterial. | | 
. If the question of the truth or falsity of the iinis originally 
submitted and upon which the entry was allowed, be eliminated from 
the case, as suggested by counsel for fie applicant: nevertheless it does. 
not appear. that the. error, if there was oue, in the allowance of the 
entry, was such as would necessarily prevent its subsequent confirma. . 
tion. Conceding, therefore, for the sake of the argument that the entry 
was erroneously allowed, for the reason alleged, yet that error would: 
not necessarily have defeated its confirmation, for, upon furnishing the 
new affidavit as required, which was a matter solely within the power . 
of the entryman, and to procure which ‘an effort was made by your 
office, the alleged defect would. have been cured, and in so far as that 
matter is concerned the entry would have poem allowed to Stand and 
might-have been confirmed. 
- Independently therefore of any question as to the falsity of the tes- 
timony upov which the entry was based, the case is not one which | 
comes within the terms of the repayment statute. | 
With this modification, the action of your office in denying repay. 
ment is hereby. affirmed. | : 


Caen 


| RESERVOIRS FOR WATERING LIVE- STOCK... 
7 Act of Tannary 18, 1897 (29 State, , 484). | 


ie DEPARTMENT OF THE INTERIOR, ; 
| GENERAL LAND OFFICK, ne 
Washing gton, D. C., June , 23, 1899, 


AMBNDATORY CIRCULAR, 


In order that tess desiring to. obtain the benefits of the act of 7 an-, 


: aa uary 13, 1897 (29 Stat., 484), relating to reservoirs for watering live | 


fee stock, may have a clear understanding. of the ae and effect of that - 
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act, Pare in Boric that approntiats action by the ioe land officers may 
~ . be had on all such declaratory statements, the following amendments 
and additions to the circular of J uly 8, 1898 (27.L. D. , 200, 210), issued 4 
under said act, are hereby prescribed sad promulgated: 
Paragraphs 34 and 35 of said circular are hereby amended s S0 as to | 
read as follows: | 
34, The declaratory seacoueut must be made under oath and should 
-be drawn in accordance with Form 9 (herewith), and. must contain the 
| following statements: : < 
First. The post-office address of the applicant; the county: in which -. 
_ the reservoir is to be or has been constructed; the description by the 
_ smallest legal subdivisions, 40-acre tracts or lots, of the land sought to 
_. be reserved, under no circumstances exceeding 160 acres; that the land 


is not. meen aa or otherwise claimed; that to the best of applicant’s 


knowledge. and belief the land is not mineral or otherwise’ reserved ; 

the business of the applicant, including a full and minute statement of 
the extent to which he is. engaged in breeding, grazing, driving, or. 
- transporting live stock, giving the number and kinds of such stock, the 


place where they are pene bred or grazed, and whether within an 7 ; 
enclosure or upon unenclosed lands, and also from where and to where an 


they are being driven or transported; the amount and description of. 


tas the land owned or claimed: by the applicant in the vicinity of the pro- 


_. posed reservoir; that no part of the land sought to be reserved is Or. 


_ will be fenced, but the same will be kept open to the free use of any 


person cesieie to water animals of any kind; and that the lands so — 


oa sought to: be reserved are not, by reason of their proximity to other. | 


lands reserved for reser voirs, excluded: from reservation et the peguler | 

tions and rulings of the land department. ; | 
Second. The location of the reservoir described by thie smallest legal : 

subdivisions, forty-acre tracts or lots, its area in acres, its capacity in | 


gallons, the source from which water is to be obtained for such reser-- | 
voir, whether there are any streams or Spree within two miles of the 


land sought to be reserved, and if so where.. 

| Third. The number, ioe fied: and area of all sien reservoir sites 
.. filed. npon by the applicant, especially peslenavee those located in the. 
same county. _ 

35. Upon the filing of such declaratory statements there will be anesa 
thereon the date of filing over the signature of the officer receiving it, 
and they will-be numbered in regular order, beginning with No. 1. 
The register will make the usual notations on the records, in pencil, 
under the designation of ‘(Reservoir Declaratory Statement, No—,” | 
adding the date of the act. The local officers will be authorized to 
charge the usual fees. (Sec. 2238, U. 8. Rev. Stat.)- The declaratory 
statements will be forwarded with the regular monthly returns, with — 
— abstracts, i in the usual manner. Iu acting upon these erepon the : 

following general rules will be applied: eo . | 
First. ae EeSOrvallOn will ee made for a reservoir containing Leas 
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_ a . than 250, 000 gallons, and oe a reservoir 0 of Tees ‘than 500, 000 i ealicns: Eo 
a capacity aot more than 40 acres can be reserved. Fora reservoir of 


— 600,000 gallons and. less than 1 ,000,000. gallons capacity not more than : 


80 acres can be reserved. For a reservoir of 1,000,000 gallons and less 


than 1,500,000. gallons capacity not more than 120 acres. can be reserved, | | 
For a reservoir of more than 1,500,000 gallons ee 160 acres may 
be reserved. | 

Second. Not more than 160 ¢ acres shall be reserved for this purpose 


In any section. 


Third. Not more than 160 acres shall be reserved for this purpose in 


one group of tracts adjoining or cornering upon each other. 


Fourth. No reservation ‘shall be made within one half mile of the 


‘boundaries of a group of 160 acres of adjoining or cornering ae 
enreaey reserved under this act. . 4s | | 
Fifth. The local officers will. reject. any } reser voir “declaratory state: bay? 
ment not in conformity with these rules. te 


. Sixth. Lands so reserved shall not be fenced but. cit be kept open. . 


to the free use of any person desiring to water animals of any kind. 


If lands so reser ved are at any time fenced or other wise inclosed,-or if 


they are not kept. open to the free use of any person. as aforesaid desir- 7 


- ing to water animals of any kind, or if the reservoir applicant attempts. = 
_ to. use them for any other purpose, or if the reservation is not obtained — 
for the bona fide and exclusive purpose of constructing and maintaining : 


a reservoir thereon according to law, the declaratory statement, upon 
any sueh matter being made to duly appear, will be canceled and eas _ 


rights thereunder be declared at an end. 


any such declaratory statement the Commissioner of the General Land — i 
Office will reject the same if upon considering the matters set. forth 


Seventh. Notwithstanding the action of the local officers i in meen ne 7 


. therein it: does not appear that the. declaratory statement is filed in good 


4. 


faith for the. sole purer’ of eaompUSnIe: what the law authorizes to - 


~ be done. 


_ ‘Kighth. All aeciaeere statements filed afore: this. aeuay is re- 
ceived at the local land office must, by an amended or supplemental 


statement, be made to conform to these regulations, and if after receiv- 


ing notice to that effect the applicant makes default for sixty days. his | 


declaratory statement will be rejected. The local officers toust Bive 
notice of this ee ae by registered mail. : 
| _BINGER HERMANN, 
Approved, June 23, 1899: — | | "Commissioner, 
BE. A, Hircncock, Secretary.’ 3 


— 


DECISIONS RELATING TO THI PUBLIC LANDS. =» 555 


| ADDITIONAL HOMESTEAD-SECTION 6, ACT OF MARCH 2, 1889. _ 
CHARLES Boos. | 


=. The right to make an additional homestead entry under section oe act of Mareh 2 2, _ 
_ 1889, is limited to persons who, at the time of applying for the exercise of saoht 


| right, have submitted final proof and received final receipt on.the original entry. 


On the allowance. of an additional entry under said section, the entryman must 7 
| establish and maintain residence on the land embraced therein, and otherwise . 
comply with the requirements of the homestead law. : 


Secretary Hitchcock to the Commissioner of the General Land Office, 


(W. V. D.) a Sune 23, 1899. : 4 a A. G.) ae 


| Charles Boos appeals from the decision of your office of June 30, 1897, ; 
- holding for cancellation his homestead entry, made December 14, 1893, 


for “lots 5. and 6 of S. W. (4) and 7 and 8 of 8S. E. (4) of section 84 in - | 


township 20 N. of R. 6 (W),” in the. Enid, Oklahoma, land. district. : 


_ His application to make entry is for the “north quarter of the south a | 


half” of said: section, and evidently means the N. 4 of the SW.4 and _ 


‘the N. £ of the. SE. 4 of Sec. 34, T. 20 N., BR. 6 W., in. said land dis. 


_ trict, which includes ois 1,2,3 and 4 of the section. The decision of - 
your office states that the Spotcanon: and the receiver’s receipt were - 


- evidently intended for lots 1, 2,3 and 4 of said section containing 78.40 — 


| acres, as shown by the official plat of survey on file in your office, as. 
— lots 5, 6, “7? and “8” of sald section lie south of the southern boundary 
of the “Cherokee Outlet”, in the pee land district, and are 
covered by prior existing entries. 
The claimant states in his homestead. affidavit: ‘ That I have never — 
filed (a) homestead application, except on the SW.+ of SW. 4 aud lots 
5 and 6 of Sec. 34, T..20 N., R.6 W., being 80. re and | hia applica- 
tion is made to cents 160 aces Go which 1 ami entitled the deci- 
sion of your office further recites that said Charles Boos made homestead — 


entry at Kingfisher , Oklahoma, on September 12, 1892, on land origi:. — ; 


nally described therein as the SW. 4 of the SW. 4 and lo - “77 and “8,” 
— Sec. 34, T. 20 N., BR. 6G W., and. that this entry was amended in eee ie 
.ance witlk letter “0”, December 12, 1892, of your office, so as to make 
_ the description of the land entered the SW.4 of the SW.4 and lots. 
“5” and “6” of said section. From the jasenrctions of your. office, 
appearing in the record as communications addressed to the local officers 


at Kingfisher, Oklahoma, it appears that the lot numbers in sections 
. 32, 34 and 35, T. 20 N., R.6 W., as shown by the township plat on file — 


in said local office, differed from those on the plat on file in your office, 
the former showing a tier of lots along the northern boundary of the.. 


Kingfisher district numbered from east to west, 5 to 8 inclusive, while 


_ in the latter said lots were nun bered from west-to east.. These differ- 


‘ences were thereafter corrected and the original entry of Boos in the’ ie 


Kin euler district was amended to conform therewith. | 
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“The en made affidavit i in response 46 the ole to fie caise con | 


ae . why his entry should not be canceled, setting forth, in substance, that ae 


at the time the “Cherokee Outlet” was opened to settlement. (Septem. 


‘ber 16, 1893), he had made improvements on the land-mentioned in. his _ 


first entry; that no one else settled upon or made any improvements | oe 
thereon; that he was informed by an attorney that he had the lawful- 


—- right to ‘take the additional land covered or inteuded to be covered by — “has 
~ his second entry, which lies in the Enid, Oklahoma, land district, con- 


on tiguous to thé land. covered by his. first entry in the Kingfisher land e | 


a district; that acting upon such advice he went to the Enid land office. — | 


- and made his application for. said lots 1, 2, 3 and 4, Sec. 34, T) 20 'N.; 0 
R. 6 W,, and being informed by the porinies that he was satifled to the ee 
| land, cae his entry accordingly ; that he has since cultivated about. 


ten acres. of said land for about three years and now has a crop of a 


wheat growing thereon aud has dug a well thereon and obtained — 
- good water; that no one has settled upon said tract of land last men- 

tioned or n any wise improved the same except the entryman; that he 
would not have applied to enter the tract unless he had been so advised 
by the attorney and had been informed that he could make entry 
thereof by the register of the land office at Enid at the time he applied 
to enter the same; that he relied upon said advice and made entry for 
said tract; that be has been residing upon the tract for which he made 
entry at the. Kingfisher land office September 12, 1892, since prior to . 
sald entry, and has made valuable and. pomaneut improvements 
thereon; that the tract for which he made entry at Enid, Oklahoma, 
adjoins on the north the tract for which he made entry at. Kingfisher, 
in said Territory, and together the two tracts constitute one quarter of 
a Section of Jand. He therefore prays that his additional entry be 


: allowed to remain intact. 


The decision of your office holds that from the statement made in his 
homestead application, it appears that Boos had made a former entry 
and followed this by the second entry as an additional entry under the © 
act-of March 2, 1889 (25 Stat., 854); that as the benefits of said act are 
limited to persons who had, prior to its passage, entered less than one 
quarter section of land (Lizzey Peyton, 15 L. D., 548), and as there was | 


| ‘no provision in the act opening the “Cherokee Outlet” to. settlement, a 
allowing those who had entered less than a quarter section of land in 


Oklahoma adjoining said outlet, to take adjacent lands in said Outlet 
: sufficient. to make a full quarter section (Andrew J. Whitehair, 522 Ju, 


| 12, , 95), although the case * seems to appeal strongly for relief, espe- 7 
‘Galle: as the party was misled through advice upon which he had good 
reason to rely,” i in view of the law and the decisions cited, the relief 


prayed for could not be granted, and the second or additional entry of | 


- Boos was held for cancellation. 


Since the decision of your offices, it appears fcom tie Baecord that ee ae 


ia has made final proof for the SW. 4 of the SW.4 and lots 5 and 6, in. i 
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section 34, T. 20 N., B. 6 W., before the land office at Kingfisher, Okla- 
-homa, the: lands ernnaced in his original entry, and that the final - 
receiver’s receipt | has issued. to him therefor. _ , | 
‘The final proof papers are now before this Department, paving peer : 


-. transmitted by your office, 


The entryman evidently seeks to Sie himself within the terms of 
_ the act of March 2, 1889, which provides emens other things, in sec: 
tion 6 thereof: Fo , | : 


That every pemoivonttiled, under the provisions of the homestead laws, to enter 
a homestead, who has heretofore complied with or who shall hereafter comply with 
the conditions of said laws, and who shall have made. his final proof thereunder. for 
- a quantity. of land less than one hundred and sixty acres and received the receiver’s 
final receipt therefor, shall be entitled under said laws to enter as a personal right, 


and not assignable, by legal subdivisions of the public lands of the United States | 


subject to homestead entry, so much additional land as added to the quantity pre-. 
viously, 80 entered by him shall not exceed one hundred and sixty acres, 


The ecieS in the case 5 of Nancy A. Stinson (25. L. D., 113, 116) is 
relied on and Boos claims that he is entitled to make entry for the tract 
as an additional entry. Section 5 of the act of March 2, 1889, relating 
to additional entry for contiguous laud, would apply to the relief asked | 
if the original entry had been made pu to the DESRHee of the act, but 
it. was made thereafter. | 

In the case cited supra it was held that Se the said - act Congress 
intended to provide a means whereby every homesteader might acquire 
title to one hundred and sixty acres of land, notwithstanding a prior 
partial exercise of the Lomestead privilege, and that the right to make 
all additional entry under section 6 of the act extends to one whose - 
original entry may have been made either before or after the passage 
of the act, “if he be otherwise within the terms of said section.” 

- The original entry of Boos was for 80.88 acres and the tract he seeks 
to make additional entry for contains 78.40 acres, the aggregate area — 
being 159.28 acres, so that the entire land for which-he seeks patent - 


under the homestead law would be less than one hundred and. sixty .._ 


acres. The proviso to section 6 of the act of March 2, 1889, however; 
makes an important restriction as to the beneficiaries. of ‘he act, as 
follows: . <e 


Pr ovided, ‘That in no case. shall Ghent: issue for the land covered by such addi- 


- tional entry. until the person. making such additional entry shall have actually and 


in conformity with the homestead laws resided upon and. cultivated the. jands : 80° 
pcmacee entered and otherwise fully complied with such laws. . 


The final proof of Boos for the land covered by. his original entry y was ar 
a made. August 20, 1898, under an allegation of settlement made in April, 


1892, and the setablichment of his residence thereon during said. year. ; 
. His entry intended for the tract he now seeks as an additional | entry 
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- Was: allowed Decamber: 14, 1893, "Manifestly: he ‘could not have ‘com: . 
plied with the law since his. additional entry as to residence thereon, 


and he so admits in his affidavit filed: in. response to the rule to show. 
cause, when he states that his residence was upon the tract for which 


he made his. first entry. He is therefore unable to complete his title 
. under his additional entry as it now stands or as it would be if 


amended to cover the tract he intended to enter. One claiming the 
benefits of the act,for additional entries made after its passage must. 
establish and maintain residence upon the tract entered.as a homestead 
as in the case of other homesteads, or he can not obtain patent. 

His intention to. make entry for lots 1,.2,3 and 4 of the section is 
apparent from the description of the land in his application for entry 
aud from the fact that the land described in the receiver’s initial receipt | 


a as lots 5, 6, 7 and 8 of the same section, lie in another land district and 
cover lands previously entered by Boos and others. But. the entry can 
- not be so amended as to conform to the entryman’s intention, asitnever 
should have been allowed. He had not at the time of such additional ae 


entry made his final proof under his. original entry for less than one 


hundred and sixty acres and was not qualified to-:make the additional 
entry, and he has not since the entry established. nor maintained ee . 
- residence upon the land covered by the. additional entry. | 


But as the entryman was misled. by the advice of one cof the local 


~ officers, and his entry was improperly allowed, and as his good faith 1S cx 7 
apparent from his cultivation and improvement of the tract, and as he 
is now.in a situation to meet the requirements of the law governing Len 
additional en tries, having made his final proof and received the receiver's a 

_ - final receipt for the tract. embraced. in his original entry, his present — | 
entry in the Enid land office will be‘canceled and he will be permitted _ 

‘to make a new entry, upou a new application (as an additional entry to. 

ae make up the deficiency of land covered by his original entry) for lots ~ 

1,2, 3 and 4 of section 34, T.20 .N., R.6 W., in the Enid, Oklahoma, 
: district, under the terms. of section six of the act of March 2, 1889, 

-. Within such reasonable time as your office may designate, if no adverse 
claims have intervened, such entry to be followed by the establishment 


aud maintenance of a residence on the tr acts entered as in other home- 


stead cases. 


The decision of your office’ is modified accordingly. 
SWAMP GRAN'T-JURISDICTION OF LAND DEPARTMENT-—CASH ENTRY. 


HAGEN 4, . Srare OF FLORIDA. 


Under the swamp land rant the legal title passes Scaniy on fore ery of the patent, . 


and until.such title passes from the government, inquiry as to all equitable - 
‘rights involved in the adj ustment of said grant comes within. the ene of 
the Land Deparment: 2 “ = : 


; DECISIONS RELATING TO. THE PUBLIC LANDS, | 559 
a cash ee of land siaimiea unaer the swamp erant, made after the passage ‘of the 
act of March 2, 1855, and prior to the act of March 3, 1857, should be passed to _ 
patent under the terms of said acts, as: against an approved, but unpatented, | 
swamp land selection, the State not having, within ninety days after the pas-. - 
- sage of the former act, reported any. sale or disposition of said tract. 


| Secretar y Hitchcock to the Commissioner of the General Land Office, J: une - 
TWeVeD)  & | 83, 1899. oe  (GB.G) 


Your office letter of June , 22, 1896, called the attention of. the Depart- _ 


ment to the conflicting claims of Mary Hagen and the State of Florida, — 
to the N. $ of the NE.4 of Sec.11 and the N. $ of the NW. 4 of Sec, 7 
12, T.5'8., R.17 E.  Newmansville, Florida. : 

It is stated i in your said office letter that the State of Florida, J une | 
22, 1855, selected said tracts under its swamp land grant, that said 
‘selection was approved by the Secretary of the Interior, July 16, 1855, _ 
and that a certified copy of the list covering the same was transmitted 
to the governor of Florida, August 8, 1855, but that patent) has not 
issued therefor. . 

It is further stated that M ary Hagen made cash entiy for aaid innd 


> August 2, 1855, and that the entry has remained suspended in your 


- office because of the conflict with the State’s selection. — 

The matter was submitted to the Department for instructions, but 

_ has been held in abeyance here to await a judicial determination of the 

question of the authority of the Secretary of the Interior to cancel an 

approved swamp land selection. : 

_ April 3, 1899, the supreme court, in the case of Brown ®. “Hitchcock | 
(173 U. 8., 473), held that under the swamp Jand act the legal title 

passes nate on delivery of the patent, and that until legal title to public 

land passes from the government, inquiry as to all equitable rights 

" comes within the cognizance of the land department, 


This Department may, therefore, inquire into the claimed rights of 


Mary Hagen to the land in controversy, aud cancel the State’s selection 
. thereof, if the law and facts justify such action. — : 

2%, Section’ 1 of the act of March 2, 1855 (10 Stat., 634), eutiaedY An 
act for the relief of purchasers ancl locators of swamp and overflowed 
lands,” is as follows: 7 | 


Be it enacted by the Senate and House of Representatives of the: United States of Rate 
dea, in Congress assembled, That the President of the United States cause patents to - 
_ be issued, as soon as practisable: to the purchaser or purchasers, locator or locators; 
_ who have made entries of the public lands, claimed as swamp lands, either with ~ 
cash, or with land warrants, or with scrip, prior to the issue of patents to the State 
or States, as provided for by the second section of the act approved September 
twenty-eight, eighteen. hundred and fifty, entitled ‘An act to enable the State of 


_ Arkansas and. other States to reclaim the swamp lands within their limits,” any ~~ 


decision: of the Secretary of the Interior, or other officer of the governmeut of the 
- - United States, to the contrary notwithstanding: Provided, That in all cases where any 
_ State, through its coustituted authorities, may have sold or disposed of any tract or 

tracts of said land to any individual or individuals prior to the entry, sale, or loca- — 
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: tion of the same, sande the pre- serstione or aothen lace Sof ine United States, Lo o patent a 
shall be issued by the President for such tract or. tracts of land, until Sieh State, — 


throngh its constituted authorities,. shall release its claim thereto, in such form as: | 


. shall be prescribed. -by the. Secretary of the Interior: And provided further, That if 


such State shall not, within ninety days from the. passage of this act, through its 


constituted: authorities, return to the General Land-Office of the United States, a 
list of. all the lands sold as aforesaid,: together with the dates of such sale, and the 
names of the purchasers, the patents shall be. issued immediately thereatter, as 
directed i in. the foregoing section. 


The act of March 3, 1857 (11 Stat. 951) confirmed to the ect 


states all selections of swamp lands theretofore made and reported to 
the Commissioner of the General Land Office, in so far as the same 
remained vacant’ and unappropriated, and not interfered with by an 

actual settlement under any existing law of the United States, and 


directed that such selections be ere and patented t to the several ae a 


es States, with the following proviso: 


- Pp ovided, however, i That nothing in thi is act contained: shall arene ithe the pro-. 
_. visions of. the act of Congress: entitled. “An act for the relief of purchasers and - 
locators of swamp and overflowed lands,” approved March the'second, eighteen huu- 

~. dred and fifty-five, which shall be and is hereby continued i in force, ae extended to. a 


all entries and locations of lands claimed as. swamp Jands made since its passage. 


aa is not necessary to inquire in this case whether Congress in the - wee 
passage of the act of March 2 , 1855, supra, had in view only conditions 
existing at that. date, or whether it'was intended that the act should - 


- operate prospectively upon cases involving entries of public lands” 


- @laimed as swamp, made at any time thereatter, On to the issue 16 of 


7 patents to the State therefor. — 


The cash entry of Mary Hagen was - ide after fies passage of the act ‘ - 


: Of March 2, 1855, and before the passage of. the act of March 3, 1857, 


and is within the provisions of the act of March 2, 1855, the act of 1857 _ 


| having extended the provisions of the act. of 1855 oe to all entries and — 


locations of lands claimed as swamp Jands made since its passage.” 
it ‘appears that Mary Hagen purchased the land in controversy, and 


: made an entry thereof with cash; that it is public land claimed as. 


- swamp land, and that no patent has issued to the State therefor, either 


before or since the purchase. It further appears from informal inquiry 
in your office that the State of Florida did not, within ninety days from 
the passage of the act. of March 2, 1855, or at all, return a list to your 
office of lands claimed as swamp lands which had been sold or disposed 
of by the State prior to the entry, sale or location of the same, under 


federal laws, and-that the governor of Florida reported, under date of. . 


March 17, 1856, that the State had made no sales of Swamp and over: 
flowed lands, © 


.Mary Hagen is, therefore, by the terms of. the a of 1855, as extended - 


by the act of 1857, entitled to a patent for said land. 


‘The State’s selection thereof is hereby canceled, and. your office Sill see te 
carry said. entry to patent, unless objection other than the conflict with te ee 


ae said selection appears. 
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HOMESTEAD EN ‘TRY —RIGHT or WAY ALIENATION. 


, SouTH PERRY ‘TOWNSITE v, REED. 


The words “or the ri igi of | way. of paivoaday? as ee in ‘section 2988 of the 
- Revised Statutes, are not limited to the width of the railroad track, but incInde » 

such space as is necessary for side track, stock yards, or other ss) incident : 
to the. proper busi ness of a railroad as &@ common carrier. 


Genetaey Hitchcock to the Gomme nee of the General Land Office, : 


een pe fe dune 24, 1899, - e . tae (C5. W.) Bee alae 


On August 19, 1898, your ‘office considered eoeeunee two decisions by 
_ the local officers end appeals therefrom, relating to the homestead entry - 
of Charles E. Reed, for the N. § of the SE. 4, the SE. 4 of theSE.gand 
the NE. 4 of the SW. 4 of Sec, 22, T. 21 N., R, 1 W,, “TM. , Perry land 
- district, Oklahoma. One of said decisions ae rendered a a hearing» 
involving the NE. 4 of the SW.4 only, and the other was rendered on 
evidence introduced ata hearing improperly allowed in connection with - 
Reed’s final. proof on his. entire entry, offered while the controversy as 


~ to the NE. tof the SW. 4.was still pending. Both parties appealed _ 


from your office decision, and on February 16, 1899, said cases and | - 


appeals were considered by the Department and your office decision 


was affirmed and your office directed to return the final proof of Reed se 
to the local officers for appropriate action, after the case involving the 


NE. 4 of the SW. 4 was closed (decision not reported). 


Two motions for review of said departmental decision have been | 


filed—one by Reed, in which he alleges that it was error not to sustain 
his entry as to the WE 1 of the SW.4; and the other by the townsite 
claimants, in which they object to the. construction placed by the De- ~ 


partment upon a deed executed by Reed and his wife to the Southern. - 


Kansas Railway Company, purporting to convey sixty-nine one- hun- 
dredths of an acre (“as and for a right of way upon which to construct 
and maintain - stock npr a copy of which deed pera. 


7 record. | 


The controver sy in reference to the NE. 4 of the SW. Ft arose in this. 
way. The.contest case of Reed aeainst: Cook, for said forty acres 
only, waS reopened by departmental decision of December 21, 1897, 
- and a hearing was ordered to- ascertain the priority of right to this 
tract as between Reed and the townsite claimants (not reported). In 
reference to that matter, your office found that the townsite claimants 
settled: upon the NE.4 of the SW. 4 prior to Reed and prior to Cook’s 
entry. This finding i: supported by the evidence produced. at the 
hearing, and was properly affirmed by the Department. Reed’s motion 
for review is therefore denied. When Reed offered his final proof in. 
support of his whole entry, the townsite claimants filed a protest, and, 
_ amongst other allegations, charged that Reed had alienated a part of : 
the SE.4. After the hearing closed in the contest oe the. local 


Oy ae 
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eid took. up ieatl's final. proof. a the “protest, and bott ea ea 


. introduced testimony, the deed from Reed and wife to the Southern © 


Pacific Railway Company being the evidence of the alleged alienation. _ 
While final action was not taken ou Reed’s final proof, it would have 
been trifling with his rights to invite him to re-offer his proof, if his 
deed to the railway company operated as a forfeiture of his entry; 
hence, the effect of that deed was considered and passed upon. , 
No reason is found for changing the construction placed upon this 
instrument. The words “ for the right of way of railroads,” as used in. 
section 2288 of the Revised Statutes, are not limited: to the width of 
the track and ears, but include such space as is necessary for side 
tracks, stock yards, or other purpose incident to the eS business of 
a railroad as a common carrier. 
The deed in this case provides for the reversion 1 of. the land to Reed | 
- should the railroad cease to use it for the. purpose for. which the pur- 


- chase was made, -The deed does not vitiate Reed’s entry. 


- The motion oe review; filed by townsite claimants, is accordingly : 7 
| denied. a % = 


MINING CLAIM—CONFLICTING LODE CLAIMS. 


_ Kounyo AND Fortuna Lops. 


“ . 


| [Instrvetions andes departmental decision of z une 63, 1899, 28 L. D. 451. } 


ee y | Hitchooek to the Commisstoner of the Gener ab Land Office, iE une 


(Ww. Vv. D.) 84, 1899. oe mes Bade) 7 


| The Department is in “receipt of your conimaiienuon of the Bist 


~ instant, inviting attention to departmental decision of June 3, 1899, in 
the matter of Pueblo, Colorado, mineral entry No. 578, made Mareh 6, 
1895, by The Cripple Creek Gold Mining Company, for the Kohnyo. Aa | 


; “vovtdiia lode claims, survey No. 8612, wherein you ask to be instructed — 


- whether the said decision is “to be constraed as directing the issuance 
of a patent for the Fortuna lode claim exclusive or inclusive of the con- 
flict with the Kolinyo lode claim as shown by the amended survey.” 

In reply you are advised that, subject of course to a due showing of 
compliance with law as to the Fortuna claim, the satd decision is to be 
construed as directing the issuance of a patent for the Fortuna lode 
claim inclusive of the conflict with the Kohnyo lode claim, as. shown by 
the amended survey. ' 

_ The said cope tmental decision is herewith returned. 


SourHmRN PAcIEIG ‘R.. R Go. w Davis. 


Motion for r review of departmental decision of April 30, 1898, 26 L. D., - 
595, denied by a oe Ju une 27, 1899... 7 
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| RAILROAD GRANT—QUALIFICATIONS Or SETTLER. a 
Hastinas anp Dakora Ry. Co. ». Mop (ON Review). 


An affidavit as to the citizenship of a settler, who is claiming adversely to a railroad 
- indemnity selection, duly served on the company, may be accepted as a satisfac- — 
' tory showing in such matter, in the absence of ¢ any eounter showing 0 on behalf . 
of the company. mo 


Secretary Hitel heock to. the Commissioner of the General Land Oi ce, June 
(Ww. Vv. D.) , ee ee rn (W.C,) 


The sneak: filed on ‘behalf of the Hastings and Dakota Railway Com- 

_ -—pany from your office decision of June 10, 1898, in the matter of the case 

of said company against Julius J. Moe, anvelvige the SE. 1 of the SW. 4 
and the W. 4 of the SW. 4 of See. 18, T. 120 N., BR. 41 W. “Marshall land 
‘district, Minnesota, i in which the showing filed on behalf of Moe accom- 
-panying ‘his homestead application tendered for this laud on August 
31, 1894, was held to be sufficient to evidence a claim to the Jand prior 
to its selection by the. company on October 29, 1891, and in which said 
selection was held for cancellation with a view to the allowance of Moe’s 
homestead application, was-.considered in departmental decision of ° 
December 20, 1898 (27 L. D., 694), and therein you were directed to order 
a hearing to defeains whether Moe was a qualified settler at the date 
of selection. A motion was subsequently filed for review of said deci- . 
sion, accompanied by an atfidavit by Moe in which he Swears— | 

That he is a native born citizen of the United States; that lie was. born -on the © 
23rd day of September, A. D., 1867, in Olmstead county, Minnesota. 

He further swears that if his homestead application shows anything different from 
this statement it is the fault of the party who made out his epee and affidavit 
for the land applied for. 

He further swears that he is the son of Johannes Bordoaeh Moe, who aeclatea his 
intention to become a citizen of the United States in Dodge. county, Minnesota,. 
April 18th, 1867, who was, subsequently, naturalized a full citizen of the United 
States, an made homestead entry No. 4009, final certificate No. 2742, for NW. 4 
24-120-41, Litchfield series, subsequently Benson, and now Marshall, Minnesota, land 
district. Patent recorded in Vol. 6, page 162; under President Grant’s administra- 
tion; patent dated 13th day of December, A. D., 1875. 


This motion was entertained and returned for service, and has been ; 
again filed bearing evidence of its Service upon resident counsel for the _ 

| railroad company. | 

No counter showing has been filed on behalf of the company,. and 
after consideration of the matter the order made for a hearing in ‘this . 
case is revoked, and your office decision of June 10, 1898, is affirmed. 

Upon completion of entry by Moe within a reasonable time to be fixed 
by yout office, the selection by the company will be canceled. > 
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INDIAN ALLOTMENTS-— SECTION 4; ACT oF FEBRUARY 8, 1887. s* 
OpmnsoN. 
In the snuctaens of. aaction 4, wet of F aba . 1887, with respect to allotments for . | 
non-reservation: Indians, Congress contemplated that it should be administered ~ 
in part by.the Commissioner of the General Land Office, and in part by the 


Commissioner of Indian Affairs, each. officer acting in a separate and distinct os 
sphere of duty under the direction of the Secretary of. the Interior. © | 


se Modification of the regulations of June 15, 1896, 22 L. D., 709, recommended. 


Assistant Attor — General Van Devanter to the Secretary of the ree | 


Tune 27, 1899. — aw, (A. ‘B. Py) . 


: By dspaxtuedeal: references of December 22, 1898, and May 8, 1899, _ 
~ Lam in receipt of certain official corr espondence relative to the aaihor 


ity and duties of the Commissioner of the General Land Office and the | 
Commissioner of. Indian Affairs, respectively, in the matter of the 


“ . administration of the fourth section. of the Indian. allotment act of 


~ February 8, 1887 (24 Stat. , 388), amended by. the act of soa 28, 
1891 (26 Stat. 794). | 
By section 1 of the act of 1887, the President of the United States 


: - was authorized, in all cases’ where any tribe or band of Indians had 


ee been or should thareatter be located upon any reservation created. and ; 


: set apart for their use, by tr eaty stipulation, act of Congre ess or execu- aa 
tive order, and where in his. opinion the land of such reservation or any ns 
part thereof is advantageous for: agricultural or grazing purposes, to |. 


cause the same to ‘be surveyed and allotted to the Indians located 
thereon, in the quantities therein specified... Sections 2, 3 aud 5 pre- 
--seribe the manuer in which these allotments shall be ride? and the 


agencies which shall be employed i in their making, viz: the allotments 7 er 
shall be selected by the Indians, heads of families selecting for their 


minor children and the agents selecting for orphan children. The 


- allotments shall be selected in such manner as to embrace the improve-- | 


ments of the Indian allottees, and where the improvements. of two or | 
more Indians, have been made on the same legal subdivision of land, 
unless they shall otherwise agree, a provisional line may be run divid- 
— ing the subdivision between them and other lands. assigned to each so. 
as to make the fall quantity to which he is entitled. The allotments — 
_ Shall be made by special agents appointed by the President, and the» : 
agent in charge of the reservation, under. rules and regulations to be 
prescribed by the Secretary of the Interior and shall be certified in — 


duplicate to the Commissioner of Indian Affairs, one copy to be retained : 


in the Indian office and the other to be transmitted to the Secretary of 
the Interior for his action and to be deposited in the General Land 
Office. Upon the approval of an allotment by the Secretary of the 
Interior, he must cause a trust patent to issue to the allottee declaring = 
that the United States will hold the land thus allotted for the period. 
of twenty. tive years in tr ust for the sole u use and benefit of the. enue; | 
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or, in case of. his decease, of his heirs, and at the expiration of that 
pee or of such extended period as the President in his discretion 
_Inay fix, will convey the land to the allottee, or his heirs, in fee, dis: 
charged of said trust and: free of all charges or encumbrances. During 
the trust period the conveyance of the land and contracts touching the 
same are absolutely prohibited. — A 

Section 4 provides: | 


That where any Indian not residing upon a reservation, or for* whose tribe no 
reservation has been provided. by treaty, act of Congress, or executive order, shall — 
make settlement upon any surveyed or unsurveyed lands of the United States not 
otherwise appropriated, he or she shall be entitled, upon application to the local 
land-office for the district in which the lands are located, to have the same allotted 
to him or her, and to his or her children, in quantities and manner as provided in 
this act for Indians residing upon reservations; and when such settlement is made 
- upon unsurveyed lands, the grant to such Indians shall be adjusted upon the survey 
of the lands so as to conform thereto; and patents shall be issued to them for such 
lands in the manner and with the restrictions as herein provided. And the fees to— 


which the officers of such local land-office would have been entitled had such lauds ~~ 
been entered under the general laws for the disposition of the public Jands shall be 


paid to them, from any moneys in the Treasury of the United States not otherwise 
appropriated, upon a statement of an account in their behalf. for such fees by the - 
Commissioner of the General Land Office, and a certification of such account to the: 
Secretary of the Treasury by the Seeretary of the Interior. 


The further sections of the act of 1887 and the changes made - the - 
_act of 1891 are not material to the questions here presented. 

_ From the date of the first instructions issued under the act of 1887 
to the present time, the fourth section thereof has been administered 


by the Commissioner of the General Land Office and the Commissioner __ 


of Indian Affairs, under what may be called, for want of a better term, 

a divided jurisdiction, each officer acting in a designated sphere of 
_. duty under the direction of the Secretary of the Interior. See Circu-— 
~~ Jar Instructions of September 17, 1887, and of July # 1891 ; also, of — 
— Sune 15, 1896 (22 L. D., 709). 7 


The Commissioner of the General Land Office states in sanstance and | | 


effect that under this divided jurisdiction neither officer has assumed 
proper responsibility for the administration of the law, and that as a 
result numerous frauds have been and. are being perpetrated against 
the governmeut in the allowance of allotments to persons not entitled 
thereto, and of lands not subject thereto, whereby many tracts of the 
public lands, of eighty or one hundred and sixty acres each, have been 
and are still being illegally segregated from the public domain and 
thus withheld from settlement and entry. He contends that the pro- 
vision of section four allowing allotments to only non-reservation 
, Indians who have made settlement-upon unappropriated public lands, 
makes the same essentially a settlement law, and that in view thereof, 
and of the further provision that such allotments can be allowed only — 
upon application to the local land office for the district in which the 
lands so settled upon are situated, the administration of the law legiti- 
- mately falls exclusively within the jurisdiction of his office. For these - 
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regen and with | a view to. the Cor ceuen af. ‘the evils resulting, 2 as 


-. elaimed, from the’ existing practice, he recommends. that the “ entire 
| jurisdiction and responsibility” in the matter of the allotment. and | 
appropriation of the pe lands under section four: be. given us ane 


Office. | 


. The oraniacioites of Indian Affairs dissent denarally fen the 


views expressed by the Commissioner of the General Land Office and. 


‘declines to concur in the latter’s recommendation. He @ jusists that sole. — 


ye jurisdiction of the matters embraced in section four can not be con- 


ferred, under the law, upon the General Land Office, ald submits: an 
: anes ar guinent in support of bis position. | The reference to me, as i= 
understand it, calls for an opinion upon the issue thus presented. 

The general jurisdiction, ‘powers and duties of the officers. men- 
tioned, respectively, are defined by statute. Sections 453 and 463 of | 
the Revised Statutes are especially perunene to the matter under | 
consideration, 

Section 453 declares: 


The Commissioner of the General Land Office shall perform, under the direction 

of the Secretary of the Interior, all éxecutive-duties appertaining to the suryeying 

‘and sale of the public lands of the United States, or in anywise respecting such 
. public lands. | 


Section 463 declares: 


The Commissioner of Indian Affairs shall, aniet the direction of the Secretary of 
the Interior, and agreeably to such regulations as the President may prescribe, have 
the management of all Indian Affairs, and of all matters arising out of Indian 
relations. 


Considering these sactione each without reference to the other, the 
jurisdiction of the Commissioner of the General Land Office, under the 
direction of the Secretary of the Interior, would seem to be exclusive 
in all matters respecting the public lands, and the jurisdiction of the 
Commissioner of Indian Affairs, under like direction, would seem to be 
. exclusive in all matters pertaining to Indian affairs or arising out of 
Indian relations. In the case of Bishop of Nesqually v. Gibbon (156. 
U.S., 155, (167) the supreme court, in construing section 453, said: 


- It may be laid down as a general ae that, in the ‘absence of some spenide: pro- 
vision to the contrary in respect to any particular grant of public land, its adinin-. 
istration falls wholly and absolutely within the jurisdiction of the Commissioner of 


the General Laud Office, under the supervisiou of the Secretary of the Interior. It a 


is not necessary that with each grant there shall go a direction that its administra- | 
‘tion shall be under the an thority of the land department. It falls re unless there | 
is express direction to the contr ary. tts | 


With equal aptuess: it may. be said, in. i perorenee to section 463, that 


in the absence of specific direction to the contrary in respect - any —_ 
particular statute pertaining to Indian affairs, or arising out of Indian 


relations, its administration falls wholly and absolutely within the te 
| jurisdiction of the Commissioner of Indian “Affairs, under the super- | 
vision of the Secretary of a Interior. . oe Fe | | 
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The difficulty presented by tbe present controversy lies in the fact 
- that the proper administration of section four of the act of 1837 involves 
both matters respecting. the public lands and matters Stile to 


Indian Affairs. While the allotments provided. for in this section are 


allowed only to non-reservation Indians who are settlers on the unap- | 
propriated public lands, and to the children of such Indian settlers, — 
“upon application to the local land office for the district in which the 
lands are located,” yet the allotments are to be made “in ’ quan- 
tities and manner as poe in this act for Indians oe upon 7 
reservations,” — : te 

Other: than as thus indicated: no ‘specific direction is given in the 
law itself as to the jurisdiction under which section four Shall be- 
| administered, a. 

Iam of opinion that it was within the sritentolation of Osiehe. in 
the enactment of this section that it should be administer ed in part by 
- the Commissioner of the General Land Office and in part by the Com- 
missioner of Indian Affairs,. each officer acting in a@ separate and 
distinct sphere of duty and each acting under the direction of the _ 
Secretary of the Intevior; that in so far’as the provisions of the sec- _ 


tion distinctly relate to matters respecting the public lands, the proper 


jurisdiction for the administration thereof is with the Comuissioner of 
the General Land Office, and that in so far as its provisions distinctly 7 
relate to matters respecting Indian affairs, the proper jurisdiction for 

the administration thereof belongs to. the Commissioner of Indian 
Affairs. In. the absence of any specific direction to the contrary, such 
would necessarily be the conclusion, it seems to me, under the statutes _ 


referred to defining the duties of said officers, respectively, and I find — 


no directions to the contrary in the act under consideration. The pro- 
vision that allotments shall be made upon application to the local land 
office for the district i in which the lands settled upon are located, clearly 
implies that action upon such applications shall be taken by the land 
department, and the requirement that the allotments shall be made in 
the manner provided for allotting lands to reservation Indians, which is 
‘done altogether under the direction of the Commissioner of Indian 
Affairs, implies with equal clearness that action uote shall ne talcen 
by that officer. 

Tam. farther of opinion that the rules and roeulanions heretofore issued 
respecting the administration of said fourth section, do not define the 
jurisdiction of the Commissioner of Indian Affairs, as distinguished | 
from that of the Commissioner of the General Land Office in the prem- - 


ises, with entire correctness. By the circular of June 15, 1896, ae = a 


it is, among other things, provided that—. | 


the action of the Office of Indian Affairs on said allotments shall be conclusive, sO 
far as the General Land Office is concerned, as to whether the Indian was a settler . 
upon said land and whether he was entitled, as an Indian, to take an allotment. 
In so far as this regulation attempts: to give to the Commissioner of 
Indian Affairs eects: jansdiction to determine whether the Indian © 
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applying at the local land office for a an allotment has made settlement 


upon the land applied for, I think the same is erroneous. The lands — 
_- which are subject to. settlement and allotment under this section are not 

Indian lands, falling within the jurisdiction of the Commissioner of | 
Indian Affiairs under section 463, but are unappropriated public lands . 
falling within the jurisdiction of the Commissioner of the General Land 
Office under section 453. Whether the lands sought to be allotted-are 
of the character subject to allotment, whether the required settlement 
has been effected, whether the Indian applicant. has the prior and better 
claim, and whether he is seeking to obtain the land in good faith as an’ 
allotment, or is seeking to obtain the same for the benefit of another 
not entitled thereto, are questions more directly relating to the dispo- 
sition of the public lands, and which the General. Land Office is best 


equipped to determine. “Whether the applicant is an Indian, and 


: whether & non- reservation. Indian, are questions more directly pertain- 


ing to Indian oS and which the Indian Office 1s 3 best. equipped | to 


determine.  - 
By section 441 of the Revised Statutes «the Séer etary of the Interior 


yo AS: charged with the supervision of public business relating to... x 4 
The public lands. Bae ‘The Indians,” and: this power of super-  — 


vision, extending equally to the public lands and the Indians, is | 
sufficient to enable him to designate the boundaries aud limits of the 


- authority and duties of-the Indian Office and the General Land Office, : a 
_ wherever by reason of the mixed or dual character of the authority to 
be exercised or duties to be performed, the prompt, efficient and 


orderly — transaction of the public business wi pe Promote’ by so 
doing. | 
I therefore eonend: that the regulations of June 15, 1896, be 
modified so. as to read: _ : 
‘Inthe disposition of applications for Indian allotments anders section - 
4, act of February 8, 1887 (24 Stat., 388), amended by the act of Feb: 


ruary 28, 1891 (26 Stat., Ty). it shell be the duty. of the General Land _ 


Office, subject to the cae vision of the Secretary of the Interior, to. 
determine whether the lands applied for are of the character subject to 
allotment, whether the required settlement has been made, whether the 
applicant has the prior and better claim, and whether he is seeking to 
obtain the land in good faith as an allotment,.or is seeking to obtain — 
the same for the benefit of anotler not entitled thereto; and it shall be 
the duty of the Office of Indian Affairs, subject to like supervision, to 
- determine whether the applicant is an Indian, and if so whether le is 
a non-reservation Indian. The General Land Office may by examina-. 
tion through special agents and by hearings at the local land offices 
-ascer tain the facts PEPE uns those matters committed to its deter mie 
‘nation. | a es | | 

Approved, June 27, 1899, 
EA. Hrrowcocx, i: 
Be eer retar A. 
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INDIAN ALLOTMENTS—SECTION 4, ACT OF ‘FEBRUARY 8, 1887. 


REGULATIONS. 


Sewetary, of the Radin: to the Conmieone of the General Land. Office, - 
and the Commissioner of Indian Affairs, June 27, 1599. 


GENTLEMEN: The regulations issued June 15, 1896 (22 L. D.. if 709), 
under section 4 of the act of February 8, 1887 (4 Stat,, 383), amended 


- by the act of February 28, 1891 (26 Stat. aces are Hereby changed and | 
moditied so as to-read as follows: | 


In the disposition of applications for Indian allotments under section — 


4, act of February 8, 1887 (24 Stat. , 388), amended by the act of Feb: — 


ruary 28, 1891 (26 Stat., , 794), it shall be the duty of the General Land 


| Office, subject to the supervision of the Secretary of the Interior, to — 


determine whether the lands applied for are of the character subject to 


allotment, whether the required settlement has been made, whether the 


applicant has the priot and better claim, and whether he is seeking to 


obtain the land in good faith as an allosment: or is seeking to-obtain. 


- the same for the benetit of anotber not entitled thereto; and it shall be 
the duty of the Office of Indian ‘Affairs, subject to like supery ision, to 


determine whether the applicant i is an Indian, and if so whether he is : 
a non-reservation Indian. The General Land Office may by examina- 


= _ tion through special agents and by hearings at the local land. offices 


ascertain the Jacts eneepecine those matters committed to its deter- 7 
mination. 


ABANDONED ‘MILITARY RESERV ATION—ACT or MARCI 3 > 1898. 


‘Briar UV STATE OF ‘NEBRASKA, 


: ie settlement on an -odd finned section within the Fort Randall abandoned mili- 


tary reservation after the passage of the act of March 3, 1893, and an application : 
to enter the tract, thus settled upon, filed. prior to the expiration of the period 


accorded to the State, by said act, within which to exercise a preferred right i 


of school indemnity selection, can not defeat the assertion of such right on the 
part of the State. 


Secretary Hitchcock to. the Commissioner of the General Land Office, 
(W.V.D.) — | dune 27, 1899. = (G. B. G.) | 


October 4, 1897, Henry A. Blair presented his homestead application | 
to enter the Nw. £ of Sec, 3, T. 34, BR. 11 W., O'Neill land district, 
Nebraska, alleging settlement March 9, 1893, "This application was - 


‘rejected by the local officers, because fie land applied for was within 


the Fort. Randall abandoned military reservation, aud for that reason 


not subject to homestead entry. . 


The applicant appealed from this action, oad your sien ar jeter of | 
J anuary 28, 1898, returned the application to the local office for allow- — 


ance, but it was returned to your office by the register of that office, 
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| Pebroary 9, 1398, with a statement that the recor fade of his office showed. ee : 
. that.the tae applied for by Blair had been selected by the State of 


Nebraska, November 11, 1897, as ‘indemnity on account of its school . 
grant, and. he naaticetod: fur ther instructions as to whether sald appli. | 
cation should be allowed to go to record. | 

March 7, 1898, your office revoked its former action of January 28, 
.1898, and affirmed the action of the Jocal officers in rejecting the appli- 
cation, but directed the local officers to advise the applicant that, if he 
procured the relinquishment of the State to the tract in question, his 
application would be given equitable consideration, and that the State 
would be allowed to select other lands of equal area from any of the 
undisposed of odd numbered sections in said reservation. 
May 10, 1898, Blair filed his appeal to the Depar ‘tment, and. sub- - 
— mnitted sherewith certain correspondence between the Commissioner of 
- Public Lands and Buildings for the State of Nebraska and the appel- 
—dant’s attorney, from which it appears that it was not intended to select — 
any tract of land upon which there was a settlement claim, but that the — 
State declines to make any change i in its list: of “selections, or to | 


~ yelin quish the tract involved. 


Ina letter of February. 23, 1899, to the Seer eter: y of the Tuterior, the 
| Coramissioner of Public iemda and: Buildings for said State says that 
it. was his intention when making. these selections to avoid as far as 


= possible the selection of land which was occupied asa home by persons — . 


who had expected to homestead the land as soon as it came into mar- 
ket, and that the quarter section here involved was omitted from the 
‘selection list when the same was made up in his office, as he then 


i. thought Mr. ‘Blair ‘was a homestead” claimant for the land, but that ; 


upon arriving at ON eill, he was informed that Mr. Blair did not live — 
upon this quarter section: but occupied another, which was then upon 

the list, and that he thereupon put upon the list of lands selected the 
land here involved and took therefrom the quarter section which he 
was led to believe was. oceupied by him. It is said that this statement 
is made in order that the intentions of the State may be known, but — 
- there is nothing in the letter to ane ate that the State intends to relin. 

quish the tract selected. : 

The act of March 3, 1893 (27 Stat., 555), entitled “An act to provide 
for.the survey and beanstor of that part of the ort. Randall military 
reservation in the State of Nebraska to said State. for school aud other 
purposes,” is as follows: 


Be it enacted by the Senate and House of oe esentatives of the United States of America 
in Congress assembled, ‘That the odd numbered sections in the portion of the Fort 
Randall cnilitary posevatloti situated in the State of Nebraska, after the same shall 
have been surveyed as herein provided, may be.selected by the State of Nebraska at 
any time within one year after. the filing of the official plats of survey in the district — 
land office as a part of the Jands granted to said State as school indemnity for school 
_ lands lost in place under the provisions of “An act to provide for the admission of | 
the State of ebrasics into oe al anprpye? February ninth, eighteen hundred. | 
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and sixty-seven: Provided, That no existing lawful rights under any of the land laws 
of the United States providing for the disposition of the public lands shall be prej- 
udiced by this act: And provided further, That said lands shall be accepted by said 
State of Nebraska in full satisfaction of lawful claims now existing, or that may 


—. hereafter arise, for school-land indemnity for a corresponding number of acres, upon 


assignment of the bases of the claims by description and selection in accordance — 
with the regulations of the Interior Department within the period of limitation 
aforesaid; such selections to be equally distributed, ‘$0 far as Ee precuical’s) among the 
several townships. | 


Sec. 2. That even numbered sections, ond all of the odd aanpeted sections in said Ns 


reservation not selected under the provisions of section one of this act, shall be open 
to settlement under the homestead law only: Provided, That before said lands shall _ 
be opened to settlement under this section, the Secretary of the Interiorshallappoint 
a commission of three disinterested citizens of the United States, who shall appraise 
said lands and fix the value of each quarter section, and persons who may take such 
lands under the homestead laws, shall pay for such lands in three equal installments, | 
at times to be fixed by the Secretary of the Interior, and they shall also comply with — 
all provisions of the homestead laws of the United States. 

Sec. 3. That the Secretary of the Interior be, and is hereby, authorized and dir ected. 
to cause the lands embraced in that part of the said military reservation of Fort- 
_ Randall in the State of Nebraska to be regularly surveyed bye an extension of the 
7 public surveys over the unsurveyed portions of the same. 


The triplicate plat of the survey of the land curated in the portion 


of the Fort Randall military reservation situated in the State of Ne- 
braska was filed in the local land office, at O’ Neill, November 27, 1896. 


In a letter of instructions sent by your office to the register and 


receiver at O'Neill, Nebraska, August 18, 1897 (25 L. Dy 141), it was: 

said: SO 

pds the ‘terms of said act of March 3, 1893, the even sfuvaea saves on this - 
portion of said reservation, and such of the odd numbered sections as may not be 
selected by the State within the time prescribed, were opened to settlement under 
the homestead law only. As said lands have been surveyed. and appraised, and the © 
appraisal approved, you are hereby directed to allow homestead entries to go to 
record for lands in the said even numbered sections, but you will, under no cireum- 
stances, allow entries to go to record for any of the lands in » the odd numbered sections on 
this reservation until further orders. 

‘The land in coutroversy is an odd qaimpered bien ‘covered by said 
survey, was selected by the State within one year after the filing of the. 
plat of survey, and, if the selection is otherwise regular, it must be 
sustained, unless snah action. will be prejudicial to an existing lawful 
right fndee some land law of the United States providing for the dis- 
position of the public lauds. Blair does not claim to have had any 
right whatever to the land at the time of the passage of the act of © 
March 3, 1893, and by the terms of that act the lands in the odd num- 
bered sections, to which there was no existing lawful right when the 
act was passed, were to be withheld, from other disposition until one | 

year after the filing of the official plats of survey in the district land 
__ office in order that the State might at any time during said year select. 
the saine as indemnity school lands. These lands if not so selected by 
the State within the time named, were to be appraised as provided in 
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| section two, and aoe pas not: before, were to be open to settlement 

under the homestead law. 

If rights to any of the lands in ‘aa ataubered sections: could ie | 
acquired by homestead settlement made after the passage of the act — 
: and before the expiration of the time accorded .to the State for the 
~ exercise of its preference right of ‘selection, rights to all the land in 
said sections could be acquired. in this manner, and thus the State be 
defeated in its right of selection. - N othing of this sort was intended. 
The State was plainly given a preferred right to be exercised at any 
time within one year after the filing of the plats. in the district land © 


office. Blair’s settlement on March 9, 1893, and his application to enter 


on October 4, 1897, were both mibSequEHE to the date of the act and 
prior to the fine given to the State for the ‘exercise of. its pos 


right of selection. 


If the State’s selection of the land here i in jomition was in a | 


ance with the regulations of this Department governing the selection . 


of. school indemnity lands, the decision of your office is correct. 
Although the conclusion reached in that decision of necessity presup- 
_ poses the regular iby of the selection, 110 affirmative declaration seems 
~. to have been made upon this subject. Subject to. the. condition named, 
a the decision of your office 1 is affirmed, | , a 


7 RAILROAD GRANT-INDEMNITY SELECTION—POSSESSORY CLAIM. 
_ ELIsENsoN v, HASTINGS 4 AND DAKorAa Ry, Co. 


A possessory claim to land, and: pEOvOIGAE thereof, ‘sinaccompaniied: by actual | 
residence thereon, will not defeat the vent of the company - to.male. eee 
selection thereof. | , 
The case of Hastings and Dakota Ry. Co. v, Christenson et al., 22 is aoe 257, ov er- | 
ruled. , 


: Secretar y Hitcheock to the erm: of ie: General Land Ofee 
ie) 4 a8 ee — dune 29, 1899. a te a! EW C.) 


With: your office letter ae February 10, 1807, Was transmitted . a 
motel filed on behalf of John E. Blisenson, for review of depar tmental 
- decision of October 3, 1896 (not reported), in the matter of his contest | 


- against the Hastines: and Dakota Railway Company, involving: the © 
_ NW. 4 of See. 13, T. 122 N., RB. 44 W., Marshall land district, Minnesota. 


Said departmental decision hoa the decision of your office rejecting — 
- Elisenson’s application, tendered May 18, 1892, to make homestead 
entry of said land, for conflict with indemnity cen made by said — 
company on October 29, 1891, and therein the case of Hastings | and * 
. Dakota Railway Company V. Christenson et cob, (223 L. os ee was 


- overruled. 


2 _ Elisenson’ alleges actual residence: upon thie land since ‘April 21, 1892, 
a about SIX months after the selection of the Jand L by the » railway com- 
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pany, but claims ‘settlement. prior to said selection by. virtue of the 
purchase of the im Drorenens ota prior settler and continued: mos 
ment of the land. | — 
| As presented the Case Is conurelled by ine pene decision in the | 
ease of Hastings and Dakota Railway Company v. Grinden (27 L. D., 
137), in which 1t was held that a possessory claim to land, and cultiva- 
tion thereof, unaccompanied by actual residence thereon, will not defeat 
the. right of the company to make indemnity selection thereof. —_ 
- The previous decision of this Department affirming the rejéction of 
Elisenson’s application is therefore adhered to. The motion is accord- 
ingly denied. | | | - ee 


STATE OF CALIFORNIA v, SOUTHERN PAcIFIC R. RB. Co. 


a Motion for review of departmental decision of October 15, 1898, 27 
“L. D., 542, denied by seein Hitchcock, June 29, 1899. 


| FOREST RESERVE-SUTTLEMENT CLAIM—TIMBER LAND APPLICATION. 
‘THOMAS i. Ros. 


The lands aeeapten by settlement claims from the proclamation of September 28, oe 
1893, establishing the Cascade Range forest reserve, were limited to those upon . 
which.a valid settlement had been made, and the statutory period for. Baas or 
entry had not expired at the date of the proclamation. 
Av applicant for the right of timber land entry within the limits of said forest 
‘reserve can not be heard to plead settlement on the land prior to said proclama- 
tion, for his timber land application: oper ates as a waiver rand abandonment of 
all right under his alleged settlement. ; ; 


Secretary Hitchcock to ‘the Commissioner of the @norat: Land Office, 
(W. V. D.) ee 7 Tune 29, 1899. bh. ° 5 ES + 


7 | Thomas i. Roe, as the transferee of Thomas A. Roe, has appealed 


from your office decision of February 5, 1898, holding for cancellation . - 


the timber land entry of the latter for the W.4 of the NW. 4 of Sec. 28, 
and the 8.3 of the NE.4 of Sec. 29, T.10 S., R.5 E., Oregon City, : 
Oregon, land district. : 
The record shows that on September 29, 1893, Thomas A. Roe filed 
his sworn statement for said land under the Hinber and stone act of 
June J, 1878 (20 Stat., 89). He made his proof, and his entry 1 was 
allowed by the register aad receiver on January 2, 1894. 

On February 5, 1898, your office found that: 


Said tract is situate and lying within the boundaries of the Cascade Range forest 
reserve, which was established by President’s proclamation dated September 28, 1893, 
-and was therefore not subject to eauy on September 29, 1898, the date on which | 

said entry was initiated. 
Accordingly, said entry having heeu illegally. allowed, it is hereby held for ¢ can- 
eee i subject to appeal. 45 . 
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The lana in. controver sy i is w ithin ie limits of thé ree Range 


= forest. reserve established by proclamation of the President September =e. 


28, 1893 (28 Stat., 1240) under authority of the twenty-fourth section of — : 


: the act of March 3, 1891 (26 Stat., 1095). The proclamation took effect 


on the day of its date and ther eafter the lands within the designated | eS 


boundaries of said reservation were reserved for pu blic uses and were not 


_ . subject: to settlement, entry or other disposition under the public land 


laws, unless they came within the following clause of said pr oclaination: 


Excepting from the force and effect of tliis pr oclamation alllands which may have 


- been, prior to the date hereof, embraced in any leg ral entry or. covered by any lawful 


‘filing duly of record in the proper United | States Land Office, or upon which any - 


— valid settlement has been made pursuant to law, and. the statutory period within 


which to make entry or filing of record has not expired; and all mining claims duly 
located and held according to the laws of the United States and the ane and regn- 


- lations not i in conflict therewith. 


As the claim of Roe to the land in controver sy, under the act of June 
3, 1878, was not initiated until September 29, 1893, after the land had 
been reserved from entry under the public ina tae: the land was not 
excepted from the force and effect of the proclamation,. and hence was. 
~ not subject to entry under said act. 

The transferee has filed an affidavit tn support of his élaiih in’ which 
he alleges, substantially, that the entryman was a son of deponent;. 
that he died intestate on May 20, 1894; that in September, 1892, 
‘deceased settled, built a house and resided upon the land, in question, 
intending to enter it under the homestead law; that on account of ill 
health he was unable to remain on the tract, and therefore he took said 
land asa timber claim; that the register and receiver of the local office 


advised him to file timber claim for it, and acting upon their advice he 


filed his claim on September 29, 1393, after having resided upon the 
Jand for more than a year; that the local office did not receive notice 
of the President’s proclamation of September 28, 1893, in relation to the — 
Cascade Range forest reserve, until November 1, 1803: that the entry- — 
man paid $400.00 for said land on January 2 "1894, ah received receipt. _ 
. therefor, which affiant holds; that affiant a chased said land from the | 
entryman:“ March 17, 1894, by deed bearing that date, aud still holds. 

_ the title so purchased.” ‘i view of these facts | he asks. that a patent 
be issued to him on said entry. | 

- The facts alleged in said affidavit do not ioe that any claim or rig ht 
to the tract in controversy existed at the date of the proclamation, | 
which would take said tract out of its operation. The proclamation | 


~ withdrew from disposal under the public land laws all lands within the a 
designated boundaries which were subject to the control of the goveru- 


~ ment and which do not come within the terms of the excopunE clause, 
Southern Pacific R. BR. Co. (28 L. D., 281). | 

Lands excepted from the force and effect of ike proclamation by | 
reason of settlement thereon, are by the very terms thereof specifically 
limited to ) those lands “upon which : any. valid settlement has been made 
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pursuant to law, and the statutory period within which to make entry 
or filing of record has not expired.” No mere settlement claim would 
take the land out of the operation of the proclamation unless the time 
within which the eutry or filing was required to be made under the — 
settlement laws had not expired at the date of the proclam ation. This 
is the express language of the excepting clause and it can not be 


extended to any case that does not come within its terms. Here the 


land became subject to entry May 17, 1893, by reason of the filing of . 
the approved map of survey in the geal land office and the statutory 
- period for making entry under said settlement claim had expired forty- 


_ | three days before the proclamation. 7 
But independently of this, the application. of Roe to make entry of | 


said land. under the timber and stone act was an absolute abandonment 


and waiver of’ all claim under his alleged settlement, even if the land 


had heen ‘subject to entry at the date of his application. Much less 

could his transferee claim any right by reason of such settlement that 
was not availed of by the entryman in his lifetime. . 
The decision of your office is affirmed. 


- RAILROAD GRANT—LANDS EXCEPTED—ACT OF JULY. 2, 1864. 
' Union Paciric Ry, Co. v. LANDRUM, 


An unexpired pre-emption filing of record at the date of the grant to the Union | 
_ Pacific excepts the land covered thereby from the operation of the grant. 
The act of July 2, 1864, enlarging the grant of 1862 to the Union Pacific, did not 
make a new grant as. to the lands included within the ten-mile limits. .— 


Secretary Hitchcock to the Commissioner of the General Land Office, J UNE 
(W. V. D.) 29, 1899. | oi Ce We 0.5. 


An appeal has. been filed on behalf of the Union Pacific Railway 
Company from your office decision of June 28, 1897, in which it was 
held that lots 2 and 3 of Sec. 19, T.12 S., R. 23 E., Topeka land dis- 
trict, Kansas, were excepted from its grant made by the act of July 1, 
(1862 (12 Stat.,-489), this tract being within the ten-mile limit, because - 
they were, at the date of said grant, included in the subsisting pre-— 
emption filing of William H. pnarawle, filed September 2, 1859, alleging ? 
- settlement Angust 1, 1859, . 
| This tr act was offer ed August 3, 1863, in accor aaioe with proclama- 
tion No, 693. Until said offering, which was subsequent to the passage — 
of the act making the grant, the filing by Sharawk was a subsisting. 
_ claim of record; and as such served to except the tract covered thereby 
.. from the operation of the grant. See Northern Pacific R. BR, Co. wv. 
Smalley, 15 L. D., 36; Union Pacific Ry. Co. v. Wade, 27 L. D., 46. 

It is contended: in the appeal that the company did not take advan- 
tage of the act of 1862, and as all right under Sharawk’s filing had _ 
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ary oan prior to the act: of J aly 2, 1864 a3 Stat. , 356), enlarg- | 


ing the grant from ten to twenty miles, it must be held that the land 
~ passed to the company by virtue of the later r grant free from. the filing 
by Sharawk. - .; 

This. sontentioll ean ae be acceded to. “The grant of 1862 24 corre 
aud the effect of the act of 1864 was not to make a new grant as a 
the lands included within the tén- mile limits, but: rather to enlarge that 
grant to twenty miles. 3 

In the case of Missouri, Kansas, and Texas Ry. Co. v. Kansas Bacio: 

Ry. Co. (97 U. 8., 491, 497), it was said by the court: 


It is true that the act of 1864 enlarged the grant of 1862; but this was done, not 
by words of a new and an additional grant, but by a change of words in the original 
act, substituting for those there used words of larger import. ‘This mode was evi- 
dently adopted that the grant might be treated as if thus made originally ; and 


therefore, as against the United States, the title. of the plaintiff, to, the enlarged | 


quantity, with the exceptions stated, must. be considered | as taking effect equally 
with the title to the less quantity as of the date of the first: ach. United States ve. 
- Burlin gton and Missouri Railroad Co., 4 Dill. , 805, ee > 


Your office decision is accordingly affirmed: and the homestead entry | 


of Joel D. Landrum allowed for this tract March 1, 1897, will be per: — ; oar 


: - mes to. remain intact, eel to compliance with law. <r 
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a UNITED STATES MINING LAWS : 


- REGULATIONS ‘THERBENDER. 


ome sousenks JUNE 24, . - 


WQ78l—vou. 28 — 387 aT 


UNITED STATES MINING LAWS, AND REGULATIONS THERE- | 
UNDER, RELATIVE TO THE RESERVATION, EXPLORATION, — 
LOCATION, POSSESSION, PURCHASE, AND PATENTING OF THE 
MINERAL LANDS IN THE eee DOMAIN, | 


. DEPARTMENT OF THE INTERIOR, 
| GENERAL LAND eee 


/TITL LE boot CHAPTER: 6, REVISED STATUTES. 
| MINERAL LANDS AND MINING RESOURCES. 


SE. O318, In all cases lands valuable for miner als Mineral Jands 
shall be reserved from sale, except aS otherwise expressly 7°". 
directed by law. : 166, ae rae c. 

‘Suc. 2319. All valuable mineral depositaa in lands belong: 36 _ 
ing to the United States, both surveyed and unsurveyed, stineral, lands 
are hereby declared to te free and open to exploration and by citizens. 

. purchase, and the lands in which they are found to occupa- “qo May, 1872, 6. 
- tion and purchase, by citizens of the United States and 15% s.1,v. 17, p. 
those who have declared their intention to become such, 

under regulations prescribed by law, and according to the 

local customs or rules of miners in the several mining dis- 

 tricts, so far as the same are applicable and not inconsistent 

with the laws of the United States. . 
Src, 2320. Mining-claims upon veins or lodes of quartz , Length of min- 








ing claims upon ~~ 


or other rock in place bearing gold, silver, cinnabar, veins oz lodes. 
lead, tin, copper, or other valuable deposits, hereto- Perea 
fore located, shall be governed as to length along the 152 s.2, v.17, p._ 
. vein or lode by the customs, regulations, and laws in force 2 
at the date of their location. A mining claim located after 
the tenth day of May, cighteen hundred and seventy-two, © 
whether located by one or more persons, may equal, but _ 
shall not exceed, one thousand five hundred feet in length 
- along the vein or lode; but no location of a mining claim 
— ghall bé made until the discovery of the vein or lode within 
the limits-of the claim located. No claim shall extend 
_ more than three hundred feet on each side of the middle of 
the vein at the surface, nor shall any claim be limited by 
any mining regulation to less than twenty-five feet on each © 
side of the middle of the vein at the surface, except where 
. adverse rights existing on the tenth day of May, eighteen — 
hundred and seventy-two, render such limitation necessary. 
The end lines of each claim shall be parallel to each other. 
: | | oe | 579 | 


“ . genship. 
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Proof of citi: - Suo. 9391, Proof of citizenship, annidior thie eae ; 
a sd may consist, in the case of an individual, of his own affi-. 
ga eee devil thereof; in the case of an association of persons 

ye ‘unincorporated,. of the affidavit of their authorized agent, 
| | made on his own knowledge or upon information and belief; 

and in the case of a corporation organized under the laws 
of the United States, or of any State or Territory thereof, 

_ by the: filing of a certified copy of their charter or certifi- 
a | cate of incorporation. — 
| Locators'rights Smo, 2322, The locators of all mining Jocations ieratoiore 


. of possession and 


enjoyment. made. or which shall hereafter be made, on auy mineral 
Yo May, 1872, ¢. Vela, lode, or ledge, situated on the public domain, their 
Ue Ba Seas: heirs and assigns, where no. adverse claim exists on the | 
‘ tenth day.of May, eighteen hundred and seventy-two, so 
long as they com ply with the laws of the United States, and 
| with State, Territorial, and local regulations. not in conflict. 
— with the laws of the United States governing their possess- 
ory title, shall hate the exclusive right of possession and — 
- enjoyment of all the surface included within the lines of 
their locations, and of all veins, lodes, and ledges through- 
— out their entire depth, the top or apex of which lies inside 
of such surface lines extended downward vertically, | 
althongh such vellls, lodes, or ledges may so far‘depart from. 
a@ perpendicular in their course downward as to extend out- 
side the vertical side lines of such surface locations. But 
their right of possession to such outside parts of such veins | 
or ledges shall be confined to such portions thereof as lie 
between vertical planes drawn dowuward as above de- ~ 
scribed, through the end-lines of their locations, so contin- - 
ued. in their: own direction that such planes. will intersect. 
such exterior parts of such veins or ledges.. And nothing ~ 


- in this section shall authorize the locator.or possessor of a — 


vein or lode which extends in its downward: course beyond | 
the vertical lines of his claim to enter upon: the surface of 2 
Mier aye claim owned or possessed by anothir. - 
Owners of tan. SEC. 2323,. Where a tunnel is run for the development : 
nels, rights of.. 

a ae of a vein or lode, or for the discovery of mines, the owners - 
158, 8. 4, v.17, D. of such tunnel shall have the right of possession of all 
92.0 ~ veins or lodes within three thousand feet from the face | 
of such tunnel on the line thereof, not previously known to — 

exist, discovered in such tunnel, ‘to the same extent as if 

_ discovered from the surface; and. locations on the line of 


~ sich tunnel of veins or lodes ‘not. appearing on the surface, __ 


made by other parties after the commencement of the tun- 
nel, and while the same is being prosecuted with reasonable 
dilig gence, shall beinvalid; but failure to prosecute the work 


on the tunnel for six months shall. be considered as an 


- abandonment of the right to all undiscovered veins on the | 
line of such tunnel. 


@eealations Sec. 2324, The miners of exch mining: ceietdiot may make 23 


made by miners, 


_30 May, 1872, ¢. States, or with the laws of the State or Territory in which 


152,s. 5. v. 17, p. 
92,0 the district ,is situated, governing the location, manner of | 
recording, amount of work necessary to hold. possession of 

_a mining claim, subject to the following requirements: The 


| location must be area marked on the. ground so that its : 


regulations not in conflict with the laws of the United _. 


: DECISIONS RELATING TO THE PUBLIC LANDS. 


“poundaries can be readily anes All records of mining 


claims hereafter. made shall contain: the name or names of | 


the locators, the date of the location, and such a descrip- 


tion of. the claim or claims located by reference to some — 


natural object or permanent mouument as will identify the 


-¢elaim., On each claim located after the tenth day of May, - 


eighteen hundred and seventy-two, and until a patent has 
been issued therefor, not less than one hundred dollars’ 
worth of labor shall be performed or improvements made 


. during each year. On all claims located prior to the tenth | | 


day of May, eighteen hundred and seventy-two, ten dol- 
jars’ worth of labor. shall be pertormed or itnprovements 
'thade by the tenth day of June, eighteen hundred and 
seventy-four, and each year thereafter, for each one hun- 
dred feet in length along the vein until a patent has been 


issued therefor ; ‘but where such claims are held in common, | 


such expenditure may be made npon any one claim; and 


upon a failure to comply with these conditions, the claim — 


or mine upon which snch failure occurred shall be open to— 
relocation in the same manner as if no location of the same 


had ever been made, provided that the original locators, 


their heirs, assigns, or legal representatives, have not 


resumed work upon the claim after failure and before such 


— location. Upon the failure of any one of several co-owners 


to contribute his proportion of the expenditures required 


hereby, the coowners who have performed the labor or ~ 


~mInade the improvements may, at the expiration of the year, 
give such delinquent co owner personal notice in writing 
_ or, notice by publication in the newspaper published near- 
est the claim, for at least once a week for ninety days, and 
_ if at the expiration of ninety days after such notice in writ- 
_-ing or by publication such delinquent should fail or refuse 
_ to contribute his proportion of. the expenditure required 
“by this section, his interest in the claim shall become the 
property of his co-owners who have made the required 
expenditures. 


SEO. 2325. A patent for any land claimed and located - 
| for valuable deposits may be obtained in the following 
manner: Any person, association, or corporation author-- 


and located a piece of land for such pnrposes, who has, 
or have, complied with the terms of this chapter, may 
file in the proper land office an application for a patent, 
under oath, showing such compliance, together with a plat 
and field notes of the claim or claims.in common, made by 
or under the direction of the United States surveyor-geu- 
eral, showing accurately the boundaries of the claim or 
: claims, which shall be distinctly marked by monuments on 
the ground, and shall post a copy of-such plat, together 
with a notice of such application for a patent, in a con- 


spicuous place on the land embraced in such plat previous | 


to the filing of the application for a patent, and shall file 
an affidavit of at least two persons that such notice has 
been duly posted, and shall file a copy of the notice in such’ 


land office, and shall thereupon be.eutitled to a patent for 
the land, in the manner following: The register of the land , 


Patents for 
mineral lands, 


ow obtained. 


ee 10 May, 1872, c+ 
ized to locate a claim under this chapter, having claimed ae Se 
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office, - upon fhe filing of wich application, plat, field notes, . 


— notices, and. affidavits, Shall pnblish a notice that such ap- 


—_ plication has been made, for the period of sixty days, in a : 3 


newspaper to be by him designated as published nearest to 
such claim; and he shall also post such notice in his office. 
for the same period. Theclaimant at the time of filing this 
application, or at any time thereafter, within the sixty days 
of publication, shall file with the register a certificate of. 


the United States surveyor-general that five hundred dol- 


lars’. worth of labor has been expended or improvements 
made upon the claim by himself or grantors; that the plat 
is correct, with such further description by such reference 


tonatural objects or permanent monuments as shallidentify 


the claim, and furnish an accurate description, to be incor- 


porated in the patent. At the expiration of the sixty days | 


.. of publication the claimant shall file his affidavit, showing 
- that the plat and notice have been posted in a conspicuous — 


place on the claim durivig such period of publication. — If 
no adverse claiin shall have been filed with the register and | 
the receiver of the proper land office at the expiration of . 


‘the sixty. days of publication, it shall be assumed that the | 
applicant is entitled to a patent, upou the payment to the: 


proper officer of five dollars per acre, and that no adverse 


. claim exists; and thereafter no objection from third parties 
to the issuance of a patent shall be beard, except it be 


Adverse Gini 
- proceeding os on. 


10 May, 1872, c. 


152,-8. 7) ve 17, 
ne ee 


Shown that the applicant has failed to comply. with the- 


terms of this chapter. 3 
Src. 2326, Where an adverse claim is filed during the — 
_period. of publication, it shall be upon oath of the person. 
or persons making the same, and shall show the nature, | 
boundaries, and extent of such adverse claim, and all pro-. 


- eeedings, except the publication of notice and making and. — 
filing of the affidavit thereof, shall-be stayed until the con- 


_ troversy shall have been settled or decided by a court of — ** | 


competent jurisdiction, or the adverse claim waived. It 


shall be the duty of the adverse claimant, within thirty 


days after filing his claim, to commence proceedings ina 
court of competent jurisdic tion, to determine the question | 
of the right of possession, and prosecute the same with - 


reasonable diligence to final judgment; and a failure so to... 


- do shall be a waiver of his adverse claim, After such judg- 


ment shall have been: rendered, the party entitled to the | 


_ possession of the claim, or any portion thereof, may, with- 


out giving further notice, file a certified copy of the judg- 
ment roll with the register of the land office, together with | 


’ the certificate of the surveyor-general that the requisite 


ainount of labor has been expended or improvements inade 
thereon, and the description required in other cases, and .. 
shall pay to the receiver five dollars per acre for his claim, 


together with the proper fees, whereupon the whole pro- 


ceedings and the judgment roll shall be certified by the reg- 


ister to the Commissioner of the General Land-Office, and 


a patent shall issue thereon for the claim, or such portion 


thereof as the applicant shall appear, from the decision of . 
the court, to rightly possess. If it appears from the de- _ 
cision of the court that several pees are entitled to eles | 
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‘rate and different portions of the claim, each party may 
pay for his portion of the claim with the proper fees, and 
file the certificate and description .by the surveyor-general, 
- whereupon the register shall certify the proceedings and 
judgmeut-roll to the Commissioner of the General Land- 
Office, as in the preceding case, and patents shall issue to 
the several parties according to their respective rights. . 
Nothing herein contained shall be construed to prevent the 
alienation: of a title conveyed by a DaLent for a mining 
- claim to any person whatever. zs : 
Sec. 2327. The description of vein or lode claims, apon Dadevintion of 
surveyed lands, shall designate the location of the claim Se 
with reference to the lines of the publie surveys, but need surveyed lands. 
not conform therewith; but where a patent shall be issued __10 May, 1879, c. 
for claims upon nnsurveyed lands, the surveyor general, in gj * & 727 P+ 
extending the surveys, shall adjust thé same to the bound- . 
aries of such patented claim, according to the plat or de-. 
-seription thereof, but so as in-no case to interfere with or 
change the location of any such patented claim. | 
SEC. 2328. Applications for patents for nal Oat ‘Pending appli- 


cations; existing. . 


under former laws now pending may be prosecuted tO Arights. | 
final decision in the General Land-Office; but in such {0 May, 1872, 0. 
cases where adverse rights are not affected thereby, pat- ee ore 
ents may issue in pursuance of the provisions of this chap-. "| 

ter; and all patents for mining-claims upon veins or lodes 

heretofore issued shall convey all the rights and privileges 

conferred by this chapter where no adverse rights existed. 

on the tenth day of May, eighteen hundred and seventy- 

two. 

Suc. 2329, Claims nsually called “ placers,” including all Goutormity oe 
forms of deposit, excepting veins of quartz, or other rock in surveys, limit of. 
place, shall be subject to entry and patent, under like cir- 9 July, 1870, «. 

‘cumstances and conditions, and upon similar proceedings, 333% 7% 16: 
as are provided for vein or lodeclaims; but where the lands” 
have been previously surveyed by the United States, the 
entry in its exterior limits shall conform to the legal sub- 
divisions of the public lands. ou ea 

Sic. 2330. Legal subdivisions of forty acres may be sub- oe 
divided into ten-acre tracts; and two or more persons, or maximum. of 
associations of persons, having contiguous claims of any paces enone: 
size, although such claims may be less than ten. acres each, to. = J wy ae C. 
may make joint entry thereof; but no location of a placer a7.’ ”” 
claim, made after the ninth day of July, eighteen hundred 
and seventy, shall exceed one hundred and sixty acres for. 
any one person or. association of persons, which location 
shall conform to the United States surveys; and nothing 
in this section contained shall defeat or impair any bona 
fide preemption or homestead claim upon agricultural lands, 
or authorize the sale of the EPO vGmeny of any bona fide 
settler to any purchaser. | 

— Sc. 2331. Where placer-claims are upon surveyed lands, Contormity a - 
and conform to legal subdivisions , 10 further survey or plat Surveys, limita. 

shall be required, and all placer-mining claims located after t= of claims. 
the tenth day of May, eighteen hundred and seventy- -two, , 10 May, 1872, ©. 
shall conform as near as practicable with the United States gi” *'*"*"” 
system of public-land surveys, and the rectangular sub- 
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| divisions of such surveys, and 10. auch location shall apenas ; 
more than twenty acres for each individual claimant; but 
where placer-claims can not be conformed to legal’ sub- 
divisions, survey and plat shall be made as on unsurveyed | 


lands; and where_ by the segregation of mineral landsin — 


any legal subdivision a quantity of agricultural land less. — 

than forty acres remains, such fractional portion of agricul- 

_ tural land may be entered by any party qualified by law, 

-* _ for homestead or preemption purposes. 7 
i. SEC. 2332. Where such person or association, they and 
Beato catablish their. grantors, have held and worked their: claims for a. 
a right to a pat- neriod equal to the time prescribed. by the statute of | 
limitations for mining-claims of the State or Territory | 
238, 8 Is'y 16 o Where the same may be situated, evidence of such posses- — 
217. gion and working of the claims "for such period shall be 
sufficient to establish a right to a patent thereto under this. 

chapter, In the absence of any adverse claim; but nothing. 


in this chapter shall be deemed to impair any lien which 


may have attached in any way whatever to any mining 
claim or property thereto attached prior to the issiance of 
a patent. 
Biri ee SEC. 2333. Where the same person, association, or corpo- 
claim, &e. ration is in possession of a placer-claim, and also a vein ov 
“To May, 1872,c, lode includeil within the boundaries thereof, application 
"152, s. 1, v.17, p- shall be made for a patent for the placer-claim, with the 
9. 
statement that it includes such vein or lode, and in such 
case a patent shall issue for the placer- claim, subject to the 
. provisions of this chapter, including such vein or lode, upon 
the payment of five dollars per acre for such vein or lode 
claim, and twenty-five feet of surface on each side thereof. 
The remainder of the placer-clatm, or any placer claim not 
- embracing any vein or lode-claim, shall be paid for at the 
rate of two dollars and fifty cents per acre, together with 
all costs of proceedings; and where a vein or lode, such as 
is described in section twenty-three hundred and twenty, 
is known to exist within the boundaries of .a placer claim, 
ab application for a patent for such placer-claim which does 
not include au application for the vein or lode claim shall 
be construed as a conclusive declaration that the claimant 
of the placer-claim has no right of possession of the vein 
or lode claim; but where the existence of a vein or lode in. 
a placer-claim is not known, a patent for the placer-claim — 
shall convey all valuable mineral and other deposits within , 
po - the boundaries thereof. © : 
Surveyor-gen- . SHC, 2334. The surveyor-general of the United States. | 
eral to. appoint . 
- surveyorsofmin. MAY appoint in each land- district containing mineral lands. 
ing claims, &. gg many competent surveyors as shall apply for appoint- — 
, 10 May, 1872,c. ment to survey mining- claims. The expenses of the sur- 


2,8.12, ¥ 
aeusen vexks P vey of vein or lode claims, and the survey and subdivision 


of placer-claims into smaller quantities than one hun- _ 


dred and sixty acres, together with the cost of publica- — 

tion of notices, shall be paid by the applicants, and. they 

- shall be at liberty to obtain the same.at the most reason- 

able rates, and they shall also be at liberty to employ any 

United States deputy surveyor to make the survey. The | 
Commissioner of the General Land-Office shall also have . 

peer to establish. one: maximum aveharges'! for oe and _ 
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‘publication of notices under this shinier: and, in case of 
excessive charges for publication, he may designate any — 
newspaper published iu a land-district where mines are 
situated for the publication of mining-notices in such dis- 
trict, and fix the rates to be charged by such paper; ad, 
to the end that the Commissioner may be fully informed 
on the subject, each applicant shall file with the registera ~ 
sworn statement of all charges and fees paid by such appli- 
cant for publication and surveys, together with all fees and 
money paid the register and the receiver of the land offi ce, 
— which statement shall be transmitted, with the other papers 
111 thease, to the Coinmissionev of the General Land-Office. 
Suc. 2335. All affidavits required to be made under verification of 
this chapter may be verified before any officer authorized to *4vits. &o. 
- administer oaths within the land-district where the claims _10 May, 1872, e. 
-Inay be. situated, and all- testimony and proofs may be ee te vei De 
taken before any such officer, and, when duly certified by 
the officer taking the same, shall have the same force and 
effect as if taken before the register and receiver of the : 
land-office. In cases of contest as to the mineral or agri- 
cultural character of land, the testimony and proofs may 
be taken as herein provided on personal notice of at least 
ten days to the opposing party; or if such party can. not 
be found, then by publication of at least once a week for 
thirty days in a newspaper, to be designated by the regis-. 
ter of the land-office as published nearest to the location 
of such land; and the register shall require pice that 
such notice has been given. . : 
SEO. ° 2336. Where two or more veins lutersect oo cross | “Where veins 


, jecatign shall be entitled to all ore or inineral contained a? May 1872 
within the space of intersection; but the subsequent loca- 9.’ 

tion shall have the right of way through the space of inter- 
section for the purposes of the convenient working of the 

mine. And where two or more veins unite, the oldest or 

prior location shall take the vein below the point of union, 
including all the space of’ intersection. ~- 

Suc. 2337..Where non-mineral land not contiguous “to Baseines dor 
the vein or lode is used or occupied by the proprietor of PoRmi erat 

such vein or lode for mining or milling purposes, such non- —--——_— 
adjacent surface-ground may be embraced and included in 18. 18,9. 1. 
an application for a patent for. such vein or lode, and the | | 
game inay be patented therewith, subject to the-same pre- | 

liminary requirements as to survey and notice as are appli- 

cable to veins or lodes; but no location hereafter made of 

- such non-adjacent land ‘shall exceed five acres, and payment 

for the same must be made at the same rate as fixed by 

this chapter for the superticies of the lode. The owner of | 

a quartz-inill or reduction- works, not owning a mine in 
connection therewith, may also receive a paeene, for his mill- 

site, as provided in this section. 

Szo. 2338. As a condition of sale, in the absence of What condi- 
necessary legislation by Congress, the local legislature of joe i Rel 
any State or “Territory nay. provide rules for working mines, legislature. 

‘involving easements, drainage, and other necessary means 26 July, 1866, c. 
to their complete development; and .those conditions shall 5 Seg eee e ea Bs 
| be fully expressed i in the patent. - 2 





s. 14, y. li, p. 
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Vested Z. ight ”) ; TAY " 
facies ot are Gnd. 2339, Whenee er, by priority of possession, his 


for mining, &c.; to the -use of water. for mining, agricultural, manufactur- 


. ar 


eet oe ae for j ing, or other purposes, have vested and accrued, and the. 


canals. 








26 July, 1866, c. 


ae owners of such vested rights shall be maintained and pro- 


saine are recognized and acknowledged by the local cus- —~ 
962, 8. 9, v.14, 1p. toms, laws, and the decisions of courts, the possessors and 


tected in the same; and the right of way. for the construc- | 


tion of ditches and canals for the purposes herein speci- 


fied is acknowledged and confirmed; but whenever any - 


person, in the construction of any ditch or canal, injures | 


or damages. the possession of any settler on. the public 


domain, the party committing such injury or damage shall - 


be liable to the party injured for such injury or damage. - 
Patents, pre Spc, 2340, All patents granted, or pre-emption or home- 


emptions, and 


homesteads sub- Steads allowed, shall be subject to any vested aud accrued — 


ete water rights, or rights to ditches and reservoirs used in 


rights. connection with such water-rights, as may have been 


“9 duly, 1870, . acquired under or recognized by the precedin g section. 


235, s. 17, v. 16, p. 
218. | cg aes 
Mineral lands Sec, 2341. winekaver. upon the lands herein eg 
aay ime tg nated. as mineral lands, which have been excluded from 


discovered open survey and sale, there have been homesteads made by citi- 
to homesteads. 


062 210 145, their intention to become citizens, which homesteads have 
253. been made, improved, and used for agricultural purposes, 
and upon which there have been no valuable mines of gold, 

. silver, cinnabar, or copper discovered, and which are prop- 

erly agricultural lands, the settlers or owners of such 


homesteads shall have a right-of pre-emption thereto, and. 


shall be entitled to purchase the same at the price of one 
dollar and twenty-five cents per acre, and in quantity not 
to:exceed ove hundred and sixty acres; or they may avail 
themselves of. the provisions of chapter five of this Title, 
relating to ‘‘Homesteads.” 


Mineral lands, SC. 2342. Upon the survey of the lands described in 


how set apart 
agrieultural the preceding section, the Secretary of the Interior. may 


lands. designate and set apart such portions of the same as. are 


26 July, 1866, : clearly agricultural lands, which lands shall thereafter be 


262, 8.11 v.14, P- subject to pre-emption and sale as.other public lands, and 


be subject to all the laws and regulations. applicable to the 


Same, 


SIE CTO SEC. 2343. The President is authorized to establish ad- 
au 
and officers, pow. ditional laud-districts, and to appoint the necessary offi- 


er of the Presi cers under existing laws, wherever he may deem the same 
dent to provide. 


962 tag’ n Visions of this chapter. 


zens of the United States, or persons. who have declared — 


“necessary for the public convenience in exceuu te the pro- ©. | 


252. SEC, 2344, Nothing coutained 3 in this chapter shall. be a 


Provisions of construed to impair, in any way, rights or interests in min- 


- this chapter. not - 
to affect certain Ing property acquired under existing laws; nor. to affect 


clas the provisions of the act eutitled “An act grauting to A. 


Bee aa Sutro the right of way and other privileges to aid in the 


96. ‘construction of a draining and exploring tunnel to the 
* poe Ara Comstock lode, in the State of Nevada,” approved July 


+ 28. twenty-five, eighteen hundred and sixty-six. 


Suc, 2345, The provisions of the preceding sections of | 
- this ener shall not apply to the mineral. lands situated 


to extend the time of grants made prior to the thirtieth day 
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in ‘hie States of Michigan, Wisconsin, and Minnesota, which | 

are declared free and open to exploration. and purchase, 

according to legal subdivisions, in like manner as before Mineral lands 

the.tenth day of May, eighteen hundred and seventy-two. 2 conam States - 

And any bona-fide entries of such lands within the States ~ no isi.0 

- named since the tenth day of May, eighteen. hundred and 159, +. a p. 465. 

_ seventy-two, may be patented without reference to any of Be a 

the foregoing provisions of this chapter. Such lands shall | 

be offered for public sale in the same manuer, at the same 

minimum price, and under the same rights of pre- emption eee 

as other public lands. 
Sec, 2346. No act passed at the first séssion of the Thirty- _ oe ee 


eighth Congress, granting lands to States or corporations porations not to 


to aid in the construction of roads or for other purposes, or mente mineral 


of January, eighteen hundred and sixty-five, shall be so Res, eat ig 
construed as:‘to embrace mineral lands, which in all cases »-54- 

are reserved exclusively to the United States, unless other-: 

wise specially provided in the act or acts makin g¢ the grant. 


ACTS OF CONGRESS PASSED SUBSEQUENT TO THE 
REVISED STATUTES. 


"AN ACT to amend the act entitled “An act to promote the develop- 
ment of the mining resources of the: United States,” passed May 
tenth, eighteen. hundred and seventy-two. 


Be it enacted by the Senate and House of Repr ssentieees Claim located 
of the United States of America in Congress assembled, That Yacs" A a ea 
the provisions of the fifth section of the act entitled An peneneltnre 2 
act to promote the development of the mining resources of 1875. 
the United States,” passed May tenth, eighteen hundred “\ Gorconsress 
and seventy-two, which requires expenditures of labor and appa. June 6,1874 
‘improvements on claims located prior to the passage of said oor oe 61). 
act, are hereby so ainended that the time for the first an- 
nual expenditure on claims located prior to the passage of — 
said act shall be extended to the first aay of analy) 


eighteen hundred and seventy-five. 


AN ACT to amend section two thousand three hundred and twenty- 
- four of the Revised Statutes, relating to the development of the 
mining resources of the United States. 


oe Be tt enacted by the Senate and House of Representatives Money expend: 
of the United States of America in Congress assembled, That °, 33, 2, fumuel = 
section two thousand three hundred and twenty-four of the pended. one “the 
Revised Statutes, be, and the same is hereby, amended so —~__-_— 
that wherea person or company has or may ran a tunnel , dc oF Con 
gress approved 
_ for the purpose of developing a lode or lodes, owned by said ag Sant 1875 
_ person or company, the money so expended in said tunnel "85% 0.3). 
shall be taken and considered as expended on said lode or ~ 


lodes, whether located prior to or since the passage of said 


act; and such person or company shall not be required to 


perform work on the surface of said lode or lodes in order 
to hold the same as requir ed by said act. 
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AN ACT to na the States a Wisodu. and Kansas from the pro- | 
visions of the act of Congress entitled “ An act to promote the devel- 


_ opment of the mining resources of the United ea apDreNee May ot | 


tenth, eighteen hundred and. seventy- -two, 


Missonri and — 2 . 
© Meawena oe cladod Be it enacted bi y the Senate and House of pp essuaiies 


from the opera- of the United States of America in Congress assembled, That 


Lon of the min- within the States of Missouri and Kansas deposits of coal, 
a oe een Os lead, or other mineral be, and they are hereby, 
gress approved OXCluded from the operation of the act entitled “ An act 
aera an 09 to promote the development of the mining resources of the 
_--: United States,” approved May tenth, eighteen hundred and 
seventy-two and all lands in said States shall be subject to 


disposal as agricultural lands. 


AN ACT auth orizing the citizens of Colorado, Nevada,. and the Terri- 
tories to fell and remove timber on the pape. domain for mining: an d : 
domestic purposes, : ig wpb Se ne 


Citizens wot Be it enacted by the Sendte aaa House of Representatives 


aa ae i of the United States of America in Congress assembled, That 


Ferien a all citizens of the United States and other persons, bona 
ell 

and remove tim. de residents of the State of Colorado, or Nevada, or either 
yer gu the pub: of the Territories of New Mexico, Arizona, Utah, Wyom- 
lic domain for, > ey 
mining and 0- c c € cul . 
| 1 do-ing, Dakota, Idaho, or Montana, and. all other mineral 
mestic purposes. districts of the. United States, shall be, and are hereby, 
Act of Con- authorized and permitted to fell and remove, for building, | 
eress approved > a . 

fine 8 pm 3 (20 agricultural, mining, or other domestic purposes, any tim-_ 
Stat. LL, 88). ber or other trees growing or being on the public lands, said» 
en. lands being mineral, and not subject to entry. under exist- 


ing laws of the United States, except for mineral entry, in — 


either of said States, Territories, or districts of which such — - 
citizens or persous may be at the time bona fide residents, 
subject to such rules aud regulations as the Secretary of 


the Literior may prescribe for the protection of the timber. 
and of the undergrowth growing upon such lands, and for 
other purposes: Provided, The DEO vIsions of this act shall. . 
not extend to railroad. corporations. | 
‘Sec. 2. That it shall be the duty of the register nid the : 
receiver of any local land office in whose district any min- 
eral land may be situated to ascertain from time to time 
whether any timber is being cut or used. upon any such 
lands, except for the purposes authorized by this act, within 
their respective land districts; and, if so, they shall imme-. . 
diately notify the Commissioner of the General Land Office © 
of that fact; and all necessary expenses incurred in mak- 
ing such proper examinations shall be paid and allowed 
‘such register and receiver in making up their next quar- 
terly accounts. : 
SEc..3. Any person or persons who shall violate the pro- 
visions of this act, or any rules and regulations in pursu- 
auce thereof made by the Secretary of “the Interior, shall 
be deemed guilty of a misdemeanor, and,.upon conviction, — 
shall be fined in any sam not exceeding five bundred dol- - 
lars, and to which may be added imprisonment for any 
term not exceeding six months. 
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- : AN ACT to amend sections twenty-three hundred and twenty-four: | : 


and twenty-three hundred and twenty-tive of the Revised Statutes 
of the United States concerning. mineral lands. x 


Be it enacted by the Senate and House of Representatives Application for _ 
of the United States of America in Congress assembled, That jae by aqehior. 
‘section twenty-three hundred and twenty-five of the “et oe | 
Revised Statutes of the United States be amended by | | 
adding thereto the following words: “ Provided, That 
where the claimant for a patent is not a resident of or 
within the land district wherein the vein, lode, ledge, or 
deposit sought to be patented is located, the application 
for patent and the affidavits required to be made in this | 
section by the claimant for such patent may be made by 
his, her, or its authorized agent, where said agent is con- 
--yersant with the facts sought to be established by said 

‘affidavits: And provided, That this section shall apply to. 
all applications now pending for pateuts to mineral lands.” a 
Sc, 2. That section twenty-three hundred and twenty- Pee ae _ 


four of the Revised Statutes of the United States becommendes on, 
_amended by adding the following words: “« Provided, That 120, succeeding 
the period within which the work required to be ONG ee aaa 
annually on all unpatented mineral claims sball commence gress appa. Jan. 
on. the first day of January succeeding the date of location # 22, “a 
_ of such claim, and this section shali apply to all claims". oe 
located. since the tenth day of May, a anno Domini eighteen 


huudred and seventy- two.” 


‘AN ACT to amend section Evenlaciiives hundred and twenty-six of i 
_ the Revised Statutes res to suits at law Pontes the titie to 
‘mining-claims. 


| Be it enacted by the Senate int Hoiiee of Representatives In action 
of the United States of America in Congress assembled, That brought title not 
if, in any action brought pursuant to section- -twenty- three either party. 
| hundred and twenty-six of the Revised Statutes, title to” act of Con — 
the ground in controversy shall not be established by £f¢ss, —* “ 
either party, the jury shall so find, and judgment Shall be Stat. L.,505). 
entered according to the verdict. Tn such case costs shall 
not be allowed to either party, and the claimant shall not 
proceed in the land office or be entitled to a patent for the 
eround in Conover) until he shall have perfected his 
title. - | 


- AN ACT to amend section twenty-three hundred and twenty-six of : 
_ the Revised cae in. Teeard to mineral lands, and for other 
PUEDORE: - _— 


Be wt enacted by ‘the Se nate and Toe of Representatives - Adverse claim . 
of the United States of America in Congress assembled, That a5 ere 
the adverse claim required by section twenty-three hundred “iSea. 1 AGEC OE 
and twenty-six of the Revised Statutes may be verified by congress ap. 
. the oath of any duly authorized agent or attorney in fact Psy Go‘Stat. L. 
of the adverse claimant cognizant of the facts stated; and 4s). 
the adverse claimant, if residing or at the time being beyond 
the limits of the district wherein the claim is situated, may 


| make oath to. the adverse elaiimn before the clerk of aDY | 
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court of record of the’ United Stakes or thie Seater or Terri _— | 


_ tory where the adverse claimant may then be, or before any a 
notary public of such State or Territory. | 


- _Afapvitot ot SEc. 2. That applicants for mineral patents, if residing 
7 Vion Taio. beyond the limits of the. district wherein the claim is situ- 


. : Sec. 2, act o 
- Congress ap- citizenship before the clerk of any court of record, or be- 


Eggo. (22 Stat. L.. fore any notary public of any State or ‘Territory. 
or 


AN ene 6 axsinae the public fants in Alabama from the opers ation 
. of the laws relating to. mineral lands. . . 


4 Pinner Ox Re it enacted by the Senate and House. of Repr esentatives a 
operation of the Of the United States of America in Congress assembled, That 


minerallaws. within the State of Alabama all public lands, whether 


-ated, may make any oath or affidavit required for proof of 


Act of Con mineral or otherwise, shall be subject to disposal only as. 


ee o2 agricultural lands: Provided, however, That all lands which 


. «Stat. L. 1487). have heretofore been reported to the General Land Office 
oo . . .ags containing coal and iron shall first be offered at public — 


sale: And provided further, That any bona fide entry under. 


_the provisions of the homestead law of lands within said 

State heretofore. made may be patented without reference | 
to an act approved May tenth, eighteen hundred and sev- 
enty- -two, entitled “An act to ‘promote the development of 
the mining resources of the United States,” in cases where _ 
the persons making application for such patents have in 
all other respects. complied with the homestead law apa , 
ing thereto, | a8 


“AN ACT providing a civil government for ‘Alaska. | 


Peery age Be it enacted by the Senate and House of Reena | 
District of of the United States of America in Cong gress assembled, * * * — 


Alaska. Suo. 8. That the said district of Alaska is hereby created. 7 


- “Aetof Congress aland: district,and a United States land oftice for said dis- | 


21188 te Sue trict is hereby located at Sitka. The commissioner pro- 


24) vided for by this act to reside at Sitka shall be ex officio 
-. register of said land office, and the clerk provided for. by 
- this act shall. be ex officio. receiver of public moneys and 


the marshal provided for by this act. shall be ex officio 


- surveyor-general of said district and the laws of the United 
States relating to mining claims, and the rights incident — 
_ thereto, shall, from and after the passage of this act, be in. 
. full force and effect in said district, under the administra- ” 
tion thereof herein provided for, subject to such regulations. 


as may be made by the Secretary of the Interior, approved } 


7 by the President: Provided, That the Indians or other per-. | 


sons in said district shall not be disturbed in the possession - 
of any lands actually iu their use or. occupation or now 


- claimed by them but the terms under which such persons — 
may acquire title to such lands is reserved for future legis- — 
lation by Congr ess: And provided further, That parties who. 

have located mines or mineral privileges therein under the — 

laws of the United States applicable to the public domain, — 
or who have occupied and improved or exercised acts of © 

_ ownership over such claims, shall not be disturbed therein, 

bue. shall be 2 allowed to er tee Uber aver to. such claims ’Y : 
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- paymentas.aforesaid: And provided also, That the land not 
exceeding six hundred. and forty acres at any station now 
occupied as missionary stations among the Indian tribes © 
in said section, with the improvements thereon erected by 
or for such. societies, shall be continued in the occupancy 
_ of the several religious societies to which said missionary 
_ Stations: respectively belong until action by Congress. _ But 
nothing contained in this act shall be construed to put in | 
force in said district the general a laws of the United — 
States. | 


AN ACT making appropriations for sundry civil expenses of the. 
Government for the fiscal year ending June thirtieth, eighteen hnn- 
dred and ninety-one, and for other purposes. . 


Be it enacted by y the Senate and House of Representatives ‘Right of entry 
of the United States of America in Congress assembled, * * * pnderalltheland 
No person who shall after the passage of this act, enter to320acres. (Re- 
upon avy of the public lands with a view to occupation, aman Cuero 
entry, or settlement under any of the land laws shall bese¢.17) | 
permitted to acquire title to more than three hundred and patents for right 
twenty acres in the aggregate, under all of said laws, but way forditohes 
this limitation shall not operate to curtail the right of any strueted. 3 
_ person who has heretofore made entry or settlement on the~ ““ActofCongress 
. public lands, or whose occupation, entry or settlement, is ae oe 
validated by this act: Provided, That in all patents for Stat: L, 1371) 
lands hereafter taken up under any of the land laws of the : 
United States or on entries or claims validated by this act 
_ west of the one hundredth meridian, it shall be expressed 
_ that there is reserved from the lands in said patent described | 
a right of way thereon for ditches or canals constructed by 


_ the authority of the United States. * * * 
: AN AOT to repeal the timber-culture laws, and for other purposes. 


Be tt enacted bn y the Senate and House of Representatives Town sites on 
: y. Inineral lands au- 
of the United States of America in Congress assembied, * * * thorized. 

Sec. 16. That town-site entries may be made by i incor- pane enter dy 
porated towns and.cities on the mineral lands of the United eral laws not in- 

States, but no title shall be acquired by such towns or cities (ued in restric 
to any vein of gold, silver, cinnabar, copper, or lead, or to OF a en 
any valid mining claim or possession held under existing gress nppligvad 
law. When mineral veins are possessed within the limits Sta. 108). as 
of au incorporated town or city, and. such possession is | 
recognized by local authority or by the laws of the United 
States, the title to town lots shall be subject to such recog- 
nized possession and the necessary use thereof and when | 
entry has been made or patent issued for such town sites ~ 
to such incorporated town or city, the possessor of such - 
mineral vein nay enter and receive patent for such min- 
eral vein, and the surface ground appertaining thereto: 
Provided, That no entry shall be made by such mineral- 
vein claimant. for surface. ground where the owner or 
occupier of the surface ground shall have had possession 
- of the same before the inception of une hitle of the mineral- | 
vein Aen 
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oo 47. That. reservoir sites. located” or saiacted aad to te 


be located and selected ‘under the. provisions of “An act 
making appropriations for sundry civil expenses of the 
Government for the fiscal year ending June thirtieth, eight-. . 
een hundred and eighty-nine, and for other purposes,” and 
amendments thereto, shall be restricted to and shall con- 
tain ouly so much land as is actually necessary for the 
construction and maintenance of reservoirs; excluding so 
far as practicable lands occupied by actual settlers at the 
date of the location of said reservoirs and that the provi- 
sions of “An act making appropriations for sundry civil 
expenses of the Government for the fiscal year ending June 
. thirtieth, eighteen hundred and ninety-one, and for other 
purposes,” which reads as follows, viz: “no person who. 
Shall after the passage of this act enter upon any of the. 
public lands with a view to occupation, entry, or. settle- 
- ment under any of the land laws shall be permitted to 
acquire title to more than three hundred and twenty me 
in the aggregate under all said laws,” shall be construed to 
-. include in the maximum amount of lands the title to cach % 
is permitted to be acquired by one person only agvicultural 
lands and not include lands: eo or nove at to. be. entered 
under. mineral land laws. — 


a AN ACT to aabhorize the of lands chiefly deiaabls for building 
stone under the Pe mining laws. 


Entry of lands Be it enacted bi y the Senate and ‘House of ‘Repr esentatives 
chiefly valuable 


for building of the United States of Americain Cong gress assembled, THA 2? 


‘stone under the , . 
voce mining #2Y person authorized to enter lands under the mining laws. 


laws, of. the United States may enter lands that are chiefly val- 
“Act op Jon: —s uable for building stone under the provisions of the law in - 

re relation to placer-mineral claims: Provided, That lands: 

GF ‘Stat. L., 348). reserved for the benefit of the public schools or donated to 


aly State shall not be subject to entry under this act. 


AN ACT to nena section. aambored hentia ‘dates. hundred and 
twenty-four of the Revised Statutes of the United States, relating : 
to mining claims. — . 


Requirement Be ot ean by Te Sainte aie House of Repr esentutives 
of proof of ex- , 
penditure forthe Of the United States of America in Congress assembled, That 


year 1893-sus-the provisions of section numbered twenty-three hundred 


Paget Ober and twenty-four of the Revised Statutes of the United 


Act of Gon. States, which require that on each claim located. after the 
ee me tenth day of May, eighteen hundred and seventy-two, and 
Stat. L., 6). until patent has been issued therefor, not less than one 
hundred dollars’ worth of labor shall. be performed or iimn- 

provements made curing each year, be suspended for the 

year eighteen hundred and ninety-three so that no mining 

claim which has been regularly located and recorded as 

required by the local laws and mining regulations shall be 

subject to forfeiture for nonperformance of the .annual | 
assessment for the year eighteen hundred and ninety- 
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three: Provided, That the claimant or claimants of any 
mining location, in order to secure the benefits of this act | 
shall cause to be recorded in the office where the location . 
notice or certificate is filed on or before December thirty- 
first, eighteen “hundred and ninety three, a notice that he - 
or they, in good faith intend to hold and work said claim: 
Provided, however, That the provisions of this. act shall 
not apply to the State of South Dakota. 

This act shall take eilect from and after its passage. 


AN ACT to amend section num bered twenty mies hundred and twenty- 
four of Revised Statutes of the United aes relating to mining 
claims. 


Be it enacted by y the Senate and House of Repr eeaniniiees of © Requirement _ 


the United States of America in Congress assembled, That pent uae tore 


the provisions of section numbered twenty-three hundred: Sa pees aye 

and twenty-four of the Revised Statutes of the United to south Datota 

States, which require that on each claim located after the “yo, Gr cn 

tenth day of May, eighteen hundred and seventy-two, and gress approved 

until patent has been issued therefor, not less than one duly cao 

 bundred-dollars’ worth of labor shall be performed or im- 
provements made during. each year, be suspended for the 

year eighteen bundred and ninety-four, so that no mining 

claim which has been regularly located and recorded as 

required by the local laws and mining regulations shall be 

subject to forfeiture for nonper formane ce of the annualassess- 

ment for the year eighteen hundred and ninety-four: Pro- 

vided, That the claimant or claimants of any mining loca- 

tion, in order to secure the benefits of this act, shall cause 

to be recorded in the office where the location notice or cer- 

tificate is filed, on or before December thirty-first, eighteen 

hundred and ninety- four, a notice that he or they in good 

faith intend to hold and work said claim: Provided, how- 

ever, That the provisions of this act shall not apply to the © 

State of South Dakota. 

Sic. 2, That. this act shall take ener from and after its ~ 


passage. 


AN ACT to tre the entry and patenting of lands containing | 
petroleum and other mera oiis under the placer mining laws of . 
; the United States, 


Be it enacted by the Senate wid House of Repr esentatives Entry and eae 

‘of the United States of America in Congress assembled, That ning of na 
any person authorized to enter lands under the mining laws leum ‘and other | 

of the United States may enter and obtain patent to lands Pee ee 3 

containing petroleum or-other mineral oils, and chiefly mining laws. 
valuable therefor, under the provisions of the laws relat- act of -Con- 

ing to placer mineral claiins: Provided, That lands con- $s, any, 1 

taining such petroleum or other mineral oils which have (29 Stat. "L.,"526).. 

heretofore been filed upon, claimed, or improved as min-. | 

eral, but not yet patented, may be held and patented under | 

the provisions of this act the same as if such filing, claim, — 

or improvement ¥ were Subsequent to the date of the ] passage 

hereof, 


12781— VoL 28-38 
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“AN ACT oe itiap. the maiestead: laws and ore iding: me right of 


_ way for railroads i in the District of Alaska, and for other purposes, _ 


_ Mining rights SEC. 13, That ‘native. born citizens of. the Dominion of 
in Alaska to na Ganada shall be accorded in said District of Alaska the 


zeng of the Do-same mining rights and privileges accorded to citizens of 


mia * ™ the United States in British Columbia and the Nor thwest 
Ket of Con. Lerritory by the laws of the Dominion of Canada or the 
fier ae local laws, rules, and regulations; but no greater rights 
lay 14, 1898 89 sha] be thus accorded than citizens of the United States 
or persons who have declared their intention to become — 
such may enjoy in said District of Alaska; and the. Secre- 
tary of the Interior shall from time to time promulgate ancl 
ae rules and Peg ulations to carry this provision into 

eifect. 


| _ REGULATIONS. | 
Ba “NATURE AND EXTENT OF ‘MINING CLAIMS, | 
me ‘Mining claims are of two distinct classes: Lode claims and a placers. 
: _ LODE ‘CLAIMS. . Sins ah 


2, The status of: feds alate icaeeds or aNieNted previous ; to the 10th 


day of May, 1872, is not changed with regard to their extent along the _ 
lode or width of surface; but the claim is. enlarged by sections 2322 


and 2328, by investing the locator, his heirs or assigns, with the right" 
to follow, upon the conditions stated therein, all veins, lodes, or led ges, 


the top or apex of which lies inside of the surface lines of his claim. 
3. It is to be distinctly understood, however, that the law limits the | 
possessory right to veins, lodes, or ledges, other than the one named in’ _ 
_ the original location, to such as were not adversely claimed on May 10, 
- 1872, and that where such other vein or ledge was so adver sely claimed 


at that date the right of the party so adversely claiming i is in no way = 


impaired by the provisions of the Revised Statutes. 


4, From and after the 10th May, 1872, any person who is a citizen of 


the United States, or who has declared "his intention to become a citi-.~ . 


zen, may locate, record, and hold a mining claim of fifteen hundred 


linear feet along the course of any mineral vein or lode subject to loca- 


tion; or an association of persons, severally qualified as above, may 
make joint location of such claim of fifteen hundred feet, but in no event 
can a location of a vein or lode made after the 10th day of May, 1872, 
exceed fifteen hundred feet along the course thereof, whatever may be 
the number of persons composing the association. 

5. With regard to the extent of surface ground, adjoining a vein or. 


lode, and claimed for the convenient working thereof, the Revised 


Statutes provide that the lateral extent of locations of veins or lodes 


made after May 10, 1872, shall in no case exceed three hundred feet on 
each side of the middle of the vein at the surface, and that no such sur- | 


face rights shall be limited by any mining regulations to less than 
twenty-five feet on each side of the middle of the vein at the surface, 


except where adverse rights existing on the 10th May, 1872, may ren- 
der such limitation necessary; the end lines of such claims to beinall 
. eases parallel toeach other. Said lateral measurements can not.extend 
beyond three hundred feet on either side of the middle of the vein at. 
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: cng surface, or such distance as is allowed by local lage For Seale 7 
400 feet can not be taken on one side and 200 feet on the other. If, 


however, 300 feet on each side are allowed, and by reason of prior claims _ 


but 100 feet can be taken on one side, the locator will not be restricted | 


to less than 300 feet on the other side; and when the locator does not — 


determine by. exploration where the middle of the vein at the surface is,. 
his discovery shaft must be assumed to mark such point. : 

_ 6. By the foregoing it will be perceived that no lode claim located | 

. after the 10th May, 1872, can exceed a parallelogram fifteen hundred. 
feet in length by six hundred feet in width, but whether surface ground 
of that width can be taken depends upon the local regulations or State _ 
or Territorial laws in force in the several mining districts ; and that no. 


such local regulations or State or Territorial laws shall limit avein or | 


lode claim to less than fifteen hundred feet along. the course thereof, 


. whether the location is made by one or more persons, hor can: surface 


rights be limited to less than fifty feet in width unless adverse claims 
existing on the 10th day of May, 1872, render such lateral limitation 


“necessary. 


_ 7. Therights granted to locators under section 2322, Revised Statutes, | 
are restricted to such locations on veins, lodes, or ledges as may be — 
“situated on the public domain.” In applications for lode claims where 

‘the survey conflicts with the survey or location lines of a prior valid 
lode claim and the ground within the conflicting surveys is excluded, 
the applicant not only has no right to the excluded ground, but he has 
no right to that portion of any vein or lode the top or apex of which 


. lies within such excluded ground, unless his location was prior to May 


10,1872. His right to the lode claimed terminates where the lode, in 
its onward course or strike, intersects the exterior boundary of such 
excluded ground and passes within it. The end line of his survey 
- should not, therefore, be established beyond such intersection. | 

8. Where, however, the lode claim. for which survey is being made 
was located prior to the conflicting claim, and such conflict is te be 
excluded, in order to include all ground not so excluded the end line of 
the survey may be established. within the conflicting lode claim, but 
the line must be so run as not to extend any farther into such conflict- 
Ing claim than may be necessary to-make such end line parallel to the 
other end line and at. the same time embrace the ground so held and 
claimed. The useless practice in such cases of extending both the side 
lines of a survey into the conflicting claim and establishing an end’ 
line wholly within it, beyond a point necessary under the rule just. 
. stated, will be discontinued. | 
9. Locators can not exercise too much care in defining their locations 


at the outset, inasmuch as the law requires that all. records of. mining __ 


locations made subsequent to May 10, 1872, shall contain the name or: 
names of the locators, the date of the location, and such a description 
_ Of the claim or claims located, by reference to some natural object or . 
permanent monument, as will ‘identify the claim. | 
— 10. No lode claim shall be located until after the discovery of a vein - 
or lode within the limits of the claim, the object of which provision is 
_ evidently to prevent the appropriation of presumed mineral ground for. 
- speculative purposes, to the exclusion of bona fide prospectors, before 
sufficient work has. been done to determine whéther a vein or lode 


really exists. 


11. The claimant should therefore, prior to locating his claim, wuless 


the vein can be traced upon the surface, sink a shaft or run a ‘tunnel -_ 


or r drift to a aunt Ege therein to piecover and COVED a miner al- 7 
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bearing vein, lode, or crevice; shold dememine if possible, the general 
course of such vein in either direction from. the point of discovery, by - 
which direction he will be governed in. mmarking the. boundaries of his 
claim on the surface. His location notice should give the course and 
distance as nearly as practicable from the discovery shaft on the claim 
to some permanent, well-known points or objects, such, for instance, as. 
stone mouuments, blazed trees, the confluence of str eams, point of 
intersection of well-known gulches, ravines, or roads, prominent buttes, 
hills, ete., which may be in the immediate vizinity, aud which will serve 
to perpetuate and fix the locus of the claim and render it susceptible of 
identification from the description thereof given in the record of loca- ~ 
tions in the district, and should be duly recorded. 

12, In addition to the foregoing data, the claimant should state the 
names of adjoining claims, or, if none adjoin, the relative positions of 
the nearest claims; should drive a post or erect a monument of stones 


at each corner of his surface ground, and at the point of discovery or | 


discovery shaft should fix a ‘post, stake, or board, upon which should be — 
‘designated the name of the lode, the name or names of the locators, 
the number of feet claimed, and in which direction from the point of 
- discovery; it being essential that the location notice filed for record, in 
addition to the foregoing description, should state whether the entire 7 
claim of fifteen hundred teet is taken on one side of the point of. dis- ° 
covery, or whether it is partly upon one and partly upon the other side 
thereof, and in the latter case, how many feet are ciaumned upon each ° 
side of such discovery point. | 

13. The location. notice must be filed for record. in Ail respects as 


required by the State or por tonat Tae and local rules and regulation 8; 


if there be any. 


14. In order to hold the possessory title to a mining claim located 


_ prior to May 10, 1872, and for which a patent has not been issued, the - 


law requires that ten dotlars shall be expended. annually in labor or 


improvements on each claim of one hundred feet on the course of the — 


vein or lode until a patent shall have been issued therefor; but where _ 


a number of such claims are held in. common upon the same vein or | 
lode, the aggregate expenditure that would be necessary to hold all 
the claims, at the rate .of ten dollars per hundred feet, may be made 
-upon any one claim. The first annual expenditure upou claims of this 
class should have been performed subsequent to May 10, 1872, and — 
prior to January 1,1875. From and after January 1, 1875, the required 
amount must be expended annually until patent issues, ‘ 

15. In 6rder to hold the possessory right to a location made since 
May 10, 1872, not. less than one hundred dollars’ worth of labor must 
be performed or improvements made thereon annually until entry shall — 
have been made. Under the provisions. of the act of Congress approved 
January 22, 1880, the first aunual expenditure becomes due and must 
- be performed during the calendar year succeeding that in which the - 
location was made. Iixpenditure made or labor performed prior to the 
‘first day of January succeeding the date of location will not be con- 
sidered as a part of . or. applied upon the first annual expenditure 
required by law. 

16. Failure to make the expenditure or perform the labor required | 
upon a location made before or since May 10, 1872, will subject a claim 
to relocation, unless the original locator, his. heirs, assigns, or legal rep- | 
resentatives have resumed work after such failure and before relocation. 
17. Annual expenditure is not required subsequent to entry; the date — 
ot issuing the patent cer eae one the date coe DY statute. 


” 
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18. Upon the failure of any one of several coowners of a vein, lode, 
or ledge, which has not been entered, to contribute his pr oportion of the 
_ expenditures necessary to hold the claim or claims so held in ownership 

in common, the coowners, who have performed the labor or made the | 
| improvements as requir ed by said Revised Statutes, may, at the expira- 
tion of the year, give such delinquent coowner personal uotice in writ- 
ing, or notice by publication in the newspaper published nearest. the 
claim for at least ounce a week for ninety days; and if upou the expira- 
tion of ninety days after such notice in writing, or upon the expiration 
of one hundred and eighty days after the first newspaper publication of 
notice, the delinquent coowner shall have failed to contribute his pro- 
portion to meet such expenditures or improvements, his interest in the 
claim by law passes to lis coowners who have made the expenditures 
or improvements as aforesaid. Where a claimant alleges ownership of 
a forfeited interest under the foregoing provision, the, sworn statement 
of the publisher as to the facts of publication, giving dates and a printed 
copy of tbe notice published, should be furnished, aud the claimant 
must swear that the delinquent coowner failed to contribute his proper 
| proportion within the period fixed by the statute. 


TUNNELS, 


19. The effect of section 2323, Revised Statutes, is simply to give the | 
proprietors of a mining tunnel run in good faith the possessory right to 
fifteen hundred feet of any blind lodes cut, discovered, or intersected 
_by such tunnel, which were not previously known to exist, within three 
thousand feet fy om the face or point of commencement of such tunnel, 
_ and to prohibit other parties, after the commencement of the tunnel, from 

prospecting for and making locations of lodes on the line thereof. and . 
within said distance of three thousand feet, unless such lodes appear — 
upon the surface or were pr eviously known to exist. 

20. The term “ face,” as used in said section, is construed and held to | 
mean the first working face formed in the tunel, and to signify the 
point at which the tunnel actually enters cover; it being from. nis a 
point that the three thousand feet are to be counted upon. which Pros- .. 
pecting is prohibited as aforesaid. | 

_21. To avail themselves of the- benefits of this provision of law, the 
proprietors of a mining tunnel will be required, at the time they enter 
cover as aforesaid, to give proper notice of their tunnel location by . 
erecting @ substantial post, board, or monument at the face or point » 
of commencement thereof, upon which should be posted a good. and 
Sufficient notice, giving the names of the parties or company claiming 
the tunnel right; the actual or proposed course or direction of the tun- 
nel; the height and width thereof, and the course and distance from 
such face or point of commencement to some permanent well-known 
objects in the vicinity by which to fix and determine the locus in man- 
ner heretofore set forth applicable to locations of veins or lodes, and 


at the time of posting such notice they shall, in order that miners or. 


prospectors may be enabled to determine whether or not they are 
within the lines of the tunnel, establish the houndary lines thereof, by 
stakes or monuments placed ‘along such lines at proper intervals, to 
the terminus of the three thousand feet from the face or-point of com- 
mencement of the tunnel, and the lines so marked will define and gov- 
ern as to the specific boundari ies Within which prospecting for lodes not — 
previously known to exist is prohibited while work on the tunnel is 
being prosecuted mae reasonable diligeuce. | | 


+ 
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» ae At ie time of sae: notice and marking out the fies of the 
tunnel as aforesaid, a full.and correct copy of such notice of location — 
defining the tunnel claim must be filed for record with the mining | 


= — recorder of the district, to which notice must be attached the sworn 


statement or declaration of the owners, claimants, or projectors of such 
tunnel, setting forth the facts in the case; stating the amount expended > 
by themselves and their predecessors in interest in. prosecuting work | 
thereon; the extent of the work performed, and that itis bona fide their — 
intention to prosecute work on the tunnel so located and described with 
reasonable diligence for the development of a vein or lode, or for the | 
discovery of mines, or both, as the case may be. This notice of loca- — 


. tion must be duly recorded, and, with the said sworn statement attached, | 


kept on the recorder’s files for future reference. | 

23. By a compliance with the foregoing much neadlons diffenlty will 
be avoided, and the way for the adjustment of legal rights acquired in 
virtue of said section 2323 will be made much more easy and certain. 

24, This.office will take particular care that no improper advantage 
is taken of this provision of law by parties making or professing to 
make tunnel locations, ostensibly for the purposes named in the stat- 
ute, but really for the purpose of monopolizing the lands lying in front 
of their tunnels, to the detriment of the mining interests and to the 
exclusion of bona fide prospectors or miners, but will hold such tunnel 
claimants to a strict compliance with the terms of the statutes; and a 
reasonable diligence on their part in prosecuting the work is one of the 
- essential conditions of their implied contract. Negligence or want of 
due diligence will be construed as working a forfeiture of their right 
to all undiscovered veins on the line of such tunnel. 


PLACER CLAIMS. 


25.’ But one discovery of mineral is required to support a placer loca- 
tion, wliether it be of twenty acres by an individual, or of ove mance 
and sixty acres or less by an association of persons. 

26. The act of August 4, 1892, extends the mineral-land laws so as to . 
bring lands chiefly valuable for building stone within the provisions of 
said law, by authorizing a placer entry of such lands. It does not oper- 
ate, however, to withdraw lands chiefly valuable for building stone’ 
from entry under. any existing law applicable thereto. Registers and 
receivers should therefore make a reference to said act on the entry 
papers in the case of all placer entries made for lands containing stone © 
chiefly valuable for building purposes. It will be noted that lands 
reserved for the benefit. of public schools or r donated to any State are 
- not subject to entry under said act. . - 
27. It is to be observed that the provisions ie the mineral laws relat- 
-- ing to placers are extended by the act of February 11, 1897, so as to 

allow the location and entry thereunder of public lands chiefly valua- 
ble for petroleum or other mineral oils, and entries of that nature made 
‘prior to the passage of. said act are to be considered as though made — 

_ thereunder. | 
28. By section 2330 authority is given for the subdivision of forty- — 
acre legal subdivisions into ten-acre lots, which is intended for the | 
greater convenience of miners in segregating their claims both from 
one another and from intervening agricultural lauds. © , 

29. It is held, therefore, that under a proper construction of the law 
-these ten-acre lots i in mining districts should be considered and dealt | 
with, to all intents and Sa as peal spbiy sions; and that | an 
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| applicant having a legal claim which conforms to one or.more ee these 
ten-acre lots, either adjoining or cornering, may make entry thereof, 
after the usual proceedings, without further survey or plat. 7 


30. In cases of this kind, however, the notice given of the applica- 
tion must be very specific and accurate in description, and as the forty-. 
acre tracts may be subdivided into ten-acre lots, either in the form of. . 
squares of ten by ten chains, or, if parallelograms, five by twenty. 


chains,.so long as the lines are parallel and at right angles with the 
lines of the public surveys, it will be necessary that the notice and 
application state specifically what ten-acre lots are sought to be pat- 
ented in addition to the other data required in the notice. 


ol. Where the ten-acre subdivision 1s in the form of a square it may - 


be described, for instance, as the “Si. 4 of the SW. 4 of the NW, 4,” 
or, if in the form of a parallelogram as aforesaid, it may be described 
as the “'W, 4 of the W. 4 of the SW. +4 of the NW. 4 (or the N. 4 of 
the 8. $ of the NE. 4 of the. SE. 4) of section 
. range 
of the land, the notice must give all the other data that is required in 











@ mineral application, by which parties may be put on inquiry as to- 


the premises sought to be patented. The proofs submitted with appli- 


cations for claims of this kind must show clearly the character and the» 


extent of the improvements upon the premises. . 
The proof of improvements must show their value to be not less than 
five hundred dollars and that they were made by the applicant for pat- 


ent or his grantors.. The annual expenditure to the amount of $100, 


required by: section. 2324, Revised Statutes, must be made upen placer 
claims as well as lode claims. 


32, Applicants for patent.to a placer claim, who are also in possession = 
of a known vein or lode included therein, must state in their applica- | 


tion that the placer includes such vein or lode. The published and 
posted notices must also include such statement. If.veins or lodes 
lying within a placer location are owned by other. parties, the fact 


should be distinetly stated in the application for patent, and in all the 


notices. But in all cases, whether the lode is claimed or excluded, it 
must be surveyed and marked upon the plat, the field notes and. plat 
giving the area. of the lode claim or claims and the area of the placer 
separately. It should be remembered that an application which omits 
to include an application for a known vein or Jode therein must be 
construed as a conclusive declaration that the applicant has no right of 
possession to the vein or lode. ‘Where there is no known lode or vein, 
the fact must appear by the affidavit of two or more witnesses. 

33. By section 2330 it is declared that no location of a placer claim, 
made after July 9, 1870, shall exceed one hundred and sixty acres for 
any ohe person or. "association of persons, which location shall conform 
to the United States surveys. 

34, Section 2331 provides that all placer-mining claims located after 
May 10, 1872, shall conform as nearly as practicable with the United 
States systems of public surveys and the subdivisions of such surveys, 
and no such locations shall include more than twenty acres for each 
~ individual claimant. 

oo. The foregoing provisions of law are construed to mean that after 
the 9th day of July, 1870, no location.of a placer claim can be made to 


, township ; : 
,” as the case may be; but, in addition to this description 


exceed one hundred and sixty acres, whatever may be the number of | 


lovators associated together, or whatever the local regulations of the 
district may allow; and that from aud after May 10, 1872, no location 


can exceed twenty acres for earn individual par ticipating therein; 3 that | 
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is, a ieoncon ‘by two persous ‘can. not exceed forty acres, and one by’ 
| three persons cau not exceed sixty acres. | 

36, The regulations hereinbefore given as to the manner of aekin go 
locations on the ground, aud placing the same on record, must be 
observed in the case of placer locations so far as the same are applica-_ 
ble. the law requiring, however, that where placer claims are upon 
surveyed public lands the locations must hereatter be made to confor m 
to legal aubey! isions thereof as ear as practicable. 


PROCEDURE TO OBTAIN PATENT TO MINERAL LANDS. 


of. AS a condition for the making of ajvplication for patent accor ding 
to section 2325, there must be a preliminary showing. of work or 
expenditure upon each location, either by showing the full amount suffi- 
cient to the maintenance of possession under section 2324 for the pend-. 

ing year, or, if there has been failure, it should be shown that work 
has. been resumed so as. to prevent relocation. Dy: adver se par tles after. 


; ; abandonment. 


The “pending year” means the calendar year in which application is | 
mace, and has no reference to a showing of work at date of the final ) 
entry. | | 
38. This relmital y showin, g may, where the matter is unquestioned, | 
consist of the affidavit of two or more witnesses familiar with the facts. | 
39. The claimant is required, in the first place, to have.a correct sur- 
vey of his claim made under authority of the surveyor-general of the 


.. State or.Territory in. which the claim lies, such survey to show with — 


accuracy the exterior surface boundaries of the claim, which bound. | 
aries are required to be distinctly marked by monuments on the ground. | 
Four plats and one copy of the original field notes in each case will be 
prepared by the surveyor-general; one plat and the original field notes 
to be retained in the office of the surveyor- -general, one copy of the plat 
tobe given the claimant for posting upon the claim, one plat and a | 
“copy of the field notes to be given the claimant for filing with the proper 
register, to be finally transmitted by that. officer, with other papers in- 


the case, to this office, and one plat to be sent by the surveyor-general _ 


to the register of the proper land district, to be retained on his files for 
future reference. As there is no resident sur veyor general for the State 
of Arkansas, applications for the survey of mineral claimsin said State | 
‘should be made to the Commissioner of this office, who, under the law, 
is ex officio the U. S. surveyor-general. | 
_ 40, The survey and plat.of mineral claims required to be filed i in the 
proper land office with application for patent must be made subsequent 
to the recording of the location of the claim (if the laws of the State or 
Territory or the regulatious of the mining district require the notice of 
location to bé recorded), and when the 6riginal location is’ made by 
survey of a United States deputy surveyor such location survey can 
not be substituted for that required by the statute, as above indicated. 
41. The surveyors-general should designate all surveyed mineral — 
claims by a progressive series of numbers, beginning with sury ey No. 
37, irrespective as to whether they are situated on surveyed or unsur-.~ 
veyed lands, the claim to be so designated at date of issuing the order | 
therefor, in addition to the local designation of the claim; it being 
‘required in all cases that the plat and field notes of the survey of a 
claim .must, in addition to the reference to permanent objects in the 
_ neighborhood, describe the locus of the claim with reference to the ~ 
_Iines of pune sues by a line connecting a cor ner r of the claim iu | 
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the nearest public corner of the United States surveys, unless such 
claim be on unsurveyed lands at a distance of more than two miles 
- from such public corner, in which latter case it shonld be connected 
with a United States mineral nonument. Suck: connecting line must 
‘not be more than two miles in length and should be measured on the 
eround direct between the points, or calculated from actually surveyed - 
traverse lines if the nature of the country should not permit direct 
measurement. If a regularly established survey corner is within two 
miles of a claim situated on unsurveyed lauds, the connection should be 
made with such corner in preference to a connection with a United - 
States mineral monument. The connecting line. must be surveyed by 
the deputy mineral surveyor at the time of his making the particnlar 
survey, aud be made a part thereof. 

42, Upon the approval of the survey of a mining claim made upon 
surveyed lands the surveyor-general will pr epare and transmit to the 
local land office and to this office a diagram tracing showing the por- 
tions of legal 4U0-acre subdivisions made fractional by reason of the. 
mineral survey, designating each of such portions by the proper lot 
number, beginning with No. 1 in each section, and giving the area of 
each lot. 

43, The following particulars should be observed in the survey of 
every mining claim: | 

(1) The exterior boundaries of the claim, the number of feet, claimed 
along the vein, and, as nearly as can be ascertained, the direction of the . 
vein, and the number of feet claimed on the vein in each direction from — 
- the point of discovery or other well defined place on the claim should 
-. be represented on the plat of survey and in the field notes. 

(2) The intersection of the lines of the survey with the lines of con- 
flicting prior surveys should be noted i in the field notes and represented 
upon the plat. 

(3) Conflicts with unsur veyed claims, where the applicant for survey 7 
~ does not claim the area in conflict, should be shown by actual sur vey. - 

(4) The total area.of the claim embraced by. the exterior boundaries 
should be stated, and also the area in conflict with each intersecting 
survey, substantially : aS qOnOWE: | 


Acres. 
Total aredOt Cla <ois<0 cee texeendteweee eee oan vier eke es oumeeak oat 10, 50 - 
_ Area in conflict with survey No. 302. Necndibis be ee weee ese eres eter aa oe. “Oe 
Area in conflict with survey No. 948 .-. 22... ee ee eee eee eee ee 2.33 
Area in conflict with Mountain Maid lode mining claim, unsurveyed..-.-...-- 1.48 


It does not follow that because mining surveys are required to exhibit 
all conflicts with prior surveys the areas of conflict are to be excluded. 
The field notes and plat are made a part of the application for patent, 
and care should be taken that the description does not inadvertently 
exclude portions intended to be retained. | It is better that the applica- 


tion for patent should state the portions to be excluded in Sapress - 


terms. 

44, The elaimant. is then required to post a copy of the plat of such 
survey in a conspicuous place upon the claim, together with notice of 
_ his intention to apply for a patent therefor, which notice will give the 
date of posting, the name of the claimant, the name of the claim, the 


number of the survey, the mining district and county, aud the names he 


of adjoining and conflicting claims as shown by the plat of survey. Too 
_ much care can not be.exercised in the pr eparation of this notice, inas- ~ 
much as the data therein are to be repeated in the other notices required 
by the sean: and upon the accuracy and completeness of these notices 


602 - DECISIONS RELATING TO THE PUBLIC ‘LANDS. 


will depend; in a , gr eat measure, , the regularity and validity of the 6 pro- ; 
| ceedings for patent. Z 
45. After posting the said plat and: notice upon the premises, the 


= claimant will file with the proper register and receiver a copy of such 


plat and the field notes of survey of the claiin, accompauied by the affi- 
- davit of at least two credible witnesses th at such plat and notice are 
posted conspicuously upon the claim, giving the date and place of such 
posting; a copy of the notice so posted to be attached to and form a 
part of said affidavit. 

46. Accompanying the field notes so filed. must be the sworn state- 
ment of the claimant that he has the possessory right to the premises 
therein described, in virtue of a compliance by himself. (and by. his 
grantors, if he claims by purchase) with the mining rules, regulations, 
and customs of the mining district, State, or Territory in which the 
claim lies, and with the mining laws of Congress: such sworn. state- 
ment to narrate briefly, but as clearly as possible, ‘the facts constitut- 
ing such compliance, the origin of his Possession; and the basis of his 


 ¢laim to a patent. | 
47, This sworn statement. must be supported by a copy of the loca- 


— tion notice, certified by the officer in charge of the records where the 

same is recorded, and where the applicant. for patent claims the inter- 
ests of others associated with him in making the location, or only as 
purchaser, in addition to the copy of the location notice, must be fur- 


fy nished a complete abstract of title as shown by the record in the office 


where the transfers are by law required to be recorded, certified to. by 
the officer in charge of the record, under. his official seal. The officer 
should also certify that no conveyances. affecting the title to the claim 
* in question appear of record other than those set forth in the abstract, 
which abstract shall be brought down to the date of the application 
for patent. Where the applicant claims as sole locator, his affidavit. 
should be furnished to the effect that he has idisponed of no inter est in 


De the land located. 


48, In the event of the mining records’ in any case ayia’ been 8 
‘destroyed by fire or otherwise lost, affidavit of the fact should be made, — 
and secondary evidence of possessory title will be received, which may 
consist of the affidavit of the claimant, supported by those of any other - 
parties coguizant of the facts relative to his location, occupancy, pos- | 


_ Session, improvements, &c.; and in such case of lost records, any deeds, _ 


certificates of location or purchase, or other evidence which may be in 
the claimant’s possession and tend to establish his claim, should be | 
filed, 

49, Before receiving and filing a mineral application for patent, local © 
officers will be particular to see that it includes no land which is — 
embraced in a prior or pending application for patent. or entry, or for 
any lands. enibraced in a railroad selection, or for which publication is 
pending or has been made by any other claimants, and if, in their 
opinion, after investigation, it. should appear that a mineral applica- 
tion should not, for these or other reasons, be accepted and filed, they | 
should formally reject the same, giving the reasons therefor, and allow 
the applicant thirty days for appeal. to this office under the Rules of 
Practice. 
~ 30. Upon the receipt of these papers, if no reason appears for reject: 
- ing the application, the register will, at the expense of the claimant 
(who must furnish the agre eement of tlie publisher to hold applicant for - 
patent alone responsible for charges of publication), publish a notice of 
such application for the period of sixty days in a newspaper published 
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jee to the claim, and will post a copy of such notice in his office” 
- for the same period. When the notice is published in a weekly news- 
paper, nine consecutive insertions are necessary ; when in a datly news- 
paper, the notice must appear in each issue for sixty-one consecutive | 
issues. In both cases the first day of issue must be excluded in esti: 
- mating the period of sixty days. : 
- 51. The notices so published and posted must embrace all the data 
given in the notice posted upon the claim. In addition to such data the 
‘published notice must further indicate the locus of the claim by giving 
the connecting line, as shown by the field notes and plat, between a 
~ corner of the claim and a United States mineral monument or a corner 
of the public survey, and thence the boundaries of the claim by courses 
and distances. 
52, The register shall publish the notice of application for patent in 
a paper of established character and general circulation, to be by him 
designated as being the newspaper published nearest the Jand, 
53. The claimant at the time of filing the application for patent, or at 
any time within the sixty days of publication, is required to file with 
the register, a certificate of the surveyor-g veneral that not less than’ 
five hundred dollars’ worth of labor has. been expended. or improve- | 
- ments made,’ by the applicant or his grantors, upon each location 
embraced in the application, or if the application embraces several 
locations held in common, that an amount equal to five hundred dollars 
- for each location, has been so expended upon, and for the benefit of, the 
entire group; that the plat filed by the claimant is correct; that the 


field notes of the survey, as filed, furnish such an accurate description 7 


of the claim as will if incorporated in a patent serve'to fully identify 


the premises and that such reference is made therein to natural objects 


or permanent monuments as will perpetuate and fix the locus thereof. 
Provided, That as to all applications for patent made and passed to - 
entry before July 1, 1898, or which are by protests or adverse claims 
prevented from being passed to entry before that time, where the appli- | 
cation. embraces several locations held in common, proof of an expendi- 
ture of five hundred dollars upon the group will be sufficient and an- 
expenditure of that amount need not be shown to have been made 
upon, or for the benefit of, each location embraced in the application. ~— 
_ 64, The surveyor- general may derive his information upon which to 
base his certificate as to the value of labor expended or improvements | 
made from his deputy who makes the actual survey and examination — 
upon the premises, and such deputy should specify with particularity. 
and full detail the character and extent of such improvements. | 
55. It will be the more convenient way to have this certificate indorsed 
by the surveyor-general, both upon the plat and field notes of survey 
filed by the claimant as aforesaid. 
56. After the sixty days’ period of newspaper publication has expired, 
- the claimant will. furnish from the office of publication a sworn state- 
‘ment that the notice was published for the statutory period, giving the 
first and last day of such publication, and his own affidavit showing 
that the plat and notice aforesaid remained conspicuously posted upon 
the claim sought to be patented during said sixty days’ publication, 
‘giving the dates. 
57. Upon the filing of this affidavit the register will, if no adverse 
claim was filed in his office during the period of publication, permit 
the claimant to pay for the land according to the area given in the plat | 


-. and field notes of survey aforesaid, at: the rate of five dollars for each | 


acre and five dollars for each fractional part of an acre, except as other- 
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wise provided by law, ‘hes receiver issuing ‘the acai Gate eee pk aes 


therefor. The claimant will also make a sworn statement of all charges 
and fees paid by him for publication and surveys, together with all 
fees and money paid the register and receiver of the land office, after. 
which the complete record will be tor warded to the Commissioner of 
the General Land Office and-a patent issued thereon if found regular. 
58. At any time prior to the issuance of patent, protest may be filed 
against the patenting of the claim as applied for, upon any ground 
tending to show that the applicant has. failed to comply with the law 
in a matter which would avoid the claim.- Such protest can not, how- 
ever, be made the means of preserving.a surface conflict lost by failure 
to adverse or lost by the judgment oft the court-in an adverse suit. One 
holding a present. joint interest in a mineral location included in an 
application for patent who is excluded from the application, so that his 
Interest would not ‘be protected by the issue of patent thereon, may 
protest against the issuance of a patent as applied for, setting for th in 
such protest the. nature and extent of his interest in such location, and 
such. a protestant will be deemed a party in interest entitled to appeal. Ne 

This results from the bolding that a coowner excluded from an applica- 

— tion for patent does not have an “adverse” claim within the meaning 
of sections 2325 and 2326 of the Revised Statutes. ‘See Turner v. Saw- 
yer, 150 U. S., 578-586. | 


59. Any par ty applying to Sake entry as trustee ‘nee disclose fully a 
the nature of the trust and the name of the cestui gue trust; and such — 


trustee, as well as the beneficiaries, must furnish satisfactor y proof of. 
citizenship; and the names of beneficiaries, as well as that of the tr us- | 
tee, must be inserted in the final certificate of entry. | . =, 
60. The proceedings to obtain patents for claims. usually called | 
placers, including all forms of deposit, excepting veins of quartz or. 
_ other rock in place, are similar to the pr oceedings prescribed for obtain- 
ing patents for vein or lode claims; but where said placer claim shall 
be upon surveyed lands, and conforms to legal subdivisions, no further 
_ survey or plat will be required; and all placer mining claims located 
after May 10, 1872, shall conform as nearly as practicable with the 
United States system of public-land surveys aud the rectangular sub- 


_ divisions of such surveys, and no such location shall include more than © 
twenty acres for each individual claimant; but where placer claimscan 


not be conformed to legal subdivisions, survey and plat. shall be made 
as on unsurveyed lands. But where snch claims are located previous 
to the public surveys, and. do not conform to legal subdivisions, survey, 
plat, and entry thereof may. be made according. to the boundaries 
thereof, provided the location is in all respects legal: _ 

61. The proceedings for obtaining patents for veins or lodes having 
already. been fully given, it will not be necessary to repeat them here, 
it being thought that careful attention thereto by applicants and the 
local officers will enable them to act understandingly in the matter, 
and make such slight modifications in the notice, or otherwise, as may 
be necessary in view of the different nature of the two classes of claims; 
placer claims being fixed, however, at two dollars and fifty cents per 
acre, or fractional part of an acre. 

62. The first care in recognizing au application for patent upon a 
placer claim must be exercised in determining the exact classification _ 


of the lands. To this end the clearest evidence of which the case is _ 


capable should be presented. : , 
(1) If the claim be all placer ground, that fact act be stated in the 
- appueataon: and poMtOROrane by eons ee proofs; if of ae = 
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placers and lodes, it should be so set out, with a description of all. 
known lodes situated within the boundaries of the claim. A specific 
declaration, such as is required by section 2333, Revised Statutes, must 
_ be furnished as to each lode intended to be claimed. All other known | 
lodes are, by the silence of the applicant, excluded by law from all 
claim by him, of whatsoever nature, possessory or otherwise. 

(2) Deputy surveyors shall, at the expense of the parties, make full 
examination of all placer claims surveyed by them, and duly note the ~ 
facts aS specified in the law, stating the quality and composition of the 
soil, the kind and amount of timber. and other vegetation, the locus and ~ 
size of streams, and such other matters as may appear upon the surface . 
of the claim. This examination should include the character and 
extent of all surface and underground wOENES whether pieces or 
lode, for mining purposes. . , 

(3) In addition to these data, which the law requires to be shown in 


all cases, the depnty should report with reference to the proximity of © | 


centers of trade or residence; also of well-known systems of lode deposit 
or of individual lodes.. He should also report as to the use or adapta- 
bility of the claim for placer mining; whether water has been brought 
upon it in sufficient quantity to mine the same,.or whether it can be 
- procured for that purpose; and, finally, what works or expenditures 
have been made by the claimant or his grantors for the development of 
‘the claim, and their situation and location with respect to the same as 
applied for, 

(4) This examination should be reported by the deputy under oath to 
the surveyor-general, and duly corroborated; and a copy of the same. 
should be furnished with the application for ‘pate nt to the claim, con- 
stituting a part thereof, and included in the oath of the applicant. 

(5) Applications awaiting entry, whether published or not, must be 
made to conform to these regulations, with respect to examination as to 
the character of the land. Entries already made will be suspended for - 
such additional proofs as may be deemed necessary in each case. 


MILL SITES, — 


63. Land entered as a mill site must be shown to be nonmineral. 
Mill sites are simply auxiliary to the working of mineral claims, and as 
section 2837, which provides for the patenting of mill sites, is embraced | 
in the chapter of the Revised Statutes relating to mineral lands, they 
are therefore included in this circular. 

64. To avail themselves of this provision of law parties holding the © 
possessory right to a vein or lode, and to a piece of nonmineral land not 
contiguous thereto for mining or- milling DUEDe ses not exceeding the 
quantity allowed for such purpose by section 2337, or prior laws, under 
which the land was appropriated, the proprietors of such vein or lode 
- may file in the proper land office their application for a patent, under 

_oath,in manner already set. forth herein, which application, together. 
with the plat and field notes, may include, embrace, and describe, in 
addition to the vein or load, such noncontiguous mill site, and after due 
proceedings as to notice, etc., a patent will be issued conveying the . 
-gameasone claim. Theowner of apatented lode may, byan independent _ 
application, secure a mill site if good faith is manifest in its use or occu. _ 
pation in connection with the lode and no adverse claim exists. 

65.. Where the original survey includes a lode claim and also a mill 
site the lode claim shonld_ be described in the plat and field notes as 
“Sur. No. 37, A,” and the mill site as “Sur. No. 37, B,” or whatever 
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81. Where all eeeae or r attorney in 1 fact Vv arifies the adver se ciaiat he 
- goust distinctly swear that he is such agent, or attorney, and accompany | 
his affidavit by proof thereof. nee | 
$2. The agent or attorney in ‘fact must aks the affidavit j im verifica- ' 
tion of the adverse claim within the land district where the claim 1s 
situated. 
83. The adverse , notice must. fully set forth the nature and extent of — 
the interference or conflict; whether the adverse party claims as. a pur- 
chaser for valuable consideration or as a locator; if the former, a 
_ certified copy of the original location, thé original conveyance, a duly 
certified copy thereof, or an abstract of ti tle from the office of the proper 
recorder should be furnished, or if the transaction was a merely verbal 
one he will narrate the circuustances attending the purchase, the date 
thereof, and the amount paid, which facts should be supported by the 
affidavit of one or more witnesses, if any were present at the time, and 


_* Gf he claims as a locator he must file a duly certified copy of the location 


from the office of the proper recorder. | 
84, In order that the “boundaries” and “extent” of the claim may be 7 

shown, it will be incumbent upon the adverse claimant to file a plat 

Showing his entire claim, its relative situation or position with the one 

against which he claims, and the extent, of the conflict: Provided, how- 

- ever, That if the application for patent describes the claim by legal 


te! subdivi isions, the adverse claimaut, if also claiming by legal subdivisions, 


may describe his adverse claim in the same manner without further 
‘survey or plat. If the claim is not described by legal subdivisions, it 
will generally be more satisfactory if the plat thereof is. made from an 
actual survey by a deputy mineral See and its correctness offi- 
cially certified thereon by him. | 
85. Upon the foregoing being filed within the sixty d ays? publication, - 
the register, or in his absence the receiver, will give notice in writing 


to both parties to the contest that such adverse claim has. been filed, 


informing them that the party who filed the adverse claim. will be 
-yequired within thirty days from the date of such filing to commence 
- proceedings in a court of competent jurisdiction to determine the ques- 
tion of right of possession, and to prosecute the same with reasonable 
diligence to final judgment, and that, should such adverse claimant 
— fail to do so, his adverse claim will be considered waived, and the appli- 7 
-eation for patent be allowed to pr ‘oceed upon its mérits. ~ , 
86. When an adverse claim is filed as aforesaid, the register or. 
receiver will indorse upon the same the precise date of filing, and pre-: 
serve a record of the date of notifications issued thereon; and there- 
after all proceedings on the application for patent will be suspended, 
with the exception of the completion of the publication and posting of 
notices and plat, and the filing of the necessary proof thereof, until the 
controversy shall have been adjudicated in court, or the adverse claim 
-walved or withdrawn. 
87. Where an adverse claim. has been filed and suit thereon com- 
menced within the statutory period, and final judgment determining 
the right of possession rendered in favor of the applicant, it will not 
be sufficient for him to file with the register a certificate of the clerk of. 
the court, setting forth the facts as to such judgment, but he must, 


before he is allowed to make entry, file a certified copy of the judg: 


ment, together with the other evidence required by section 2326, 
Revised Statutes. = 
- 88. Where such suit has been dismissed, a Certificate of the élerit of 


— the court to that effect or a certified copy of the order of ee will —s 


be sufficient, 
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89, After an adverse claim has been filed and suit commenced, a 

— relinquishment or other evidence of abandonment will not be accepted, 

but the case must be terminated and proof thereof furnished as 
required by the last two paragraphs. 

_ 90. Where an adverse claim has been filed, but no “suit Somanenced 
against the applicant for patent within the. statutory period, a certifi- 
cate to that effect by the clerk of the State court having jurisdiction in 
.the case, and also by the clerk of the circuit court of the United States 
for the district in which the claim is situated, will be required. 


APPOINTMENT OF DEPUTIES: FOR SURVEY OF MINING CLAIMS— 
CHARGES FOR SURVEYS AND PUBLICATIONS—FEES OF Peace aoe ae 
- AND RECEIVERS, ETC, . 


91. Section I334 provides for the appointment of surveyors of min- 
eral claims, and authorizesthe Commissioner of the General Land Office 
to establish the rates to be charged for surveys and for newspaper pub- 
lications. Under this authority of law the following rates have been 
established as. the maximum charges for newspaper publications in 
mining cases: é 
_ . (1) Where a daily news paper is desi gn ated the charge shall not exceed 

seven dollars for each ten lines of space occupied, and where a weekly 
newspaper is designated as the medium of publication five dollars for 


_. the same space will be allowed. Such charge shall be accepted as full 


payment for publication in each issue of the newspaper for the entire 
period required by law, | 

It is expected that these notices shall not be SO abbreviated as to 
curtail the description essential to a perfect notice, and the said rates 


_ established upon the understanding that they are to be in the usual _ | 
' body type used for advertisements. 


(2) For the publication of citations in contests or hearings inwolyine 


the character of lands the charges shall not exceed eight dollars for. 


five publications in weekly newspapers or ten dollars for publications 

in daily newspapers for thirty days. : 
92, The surveyors-general of the several districts will, in pursuance 

of said law, appoint in each land district as many competent deputies 


-for the survey of mining claims as may seek such appointment, it being. . 


distinctly understood that all expenses of these notices and surveys 
are to be borne by the mining claimants and not by the United States. 
The claimant may employ any deputy surveyor within such district to. — 
do his work in the field. Each deputy mineral surveyor before enter- 
ing upon the duties of his office or appointment shall be required to 
enter into such bond for the faithful performance of his duties as may — 
be. prescribed by the regulations of the land department in force at - 
that time. 
93, With regard to the platting of the claim and other office work in 
the surveyor-general’s office, that officer will make an estimate of the . 
cost thereof, which amount the claimant will deposit with any assistant 
United States treasurer or designated depository in favor of the United 
States Treasurer, to be passed to the credit of the fund created by 
“individual depositors for surveys of the public lands,” and file with 
the surveyor-general duplicate certificates of such deposit in the usual | 
manner. . 
94, The surveyors- -general will endeavor to appoint mineral deputy 
surveyors, so that one or more may be located in each mining district: 
for the greater convenience of miners. — 
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~ 95, The usual oath’: oir be required of these deputies: and. fee ie 


*: assistants as to the correctness of each survey executed by them. ae 
The duty of the deputy mineral surveyor ceases when he has executed 


‘the survey and returned the field notes and preliminary plat thereof 
with his report to the surveyor-general. He will not be-allowed to pre- | 


pare for the mining claimant the papers in support of.an application — 


for patent or othert wise perform the duties of an attorney before the 
: land office in connection with a mining claim, _ } 
The surveyors general and local land officers are expected. to report 


= any infringement of this regulation to this office. 


96. Should it appear that excessive or exorbitant charges have been. 
made by any surveyor or any publisher, ee ae action will be taken | 
with the view of correcting the abuse. | : 
97, The fees payable to the register and receiver for filin g and acting 
upon applications for mineral-land patents are five dollars. to each | 


Officer, to be paid by the applicant for patent at the time of filing, and 


the like sum of five dollars is payable to each officer by an adverse 
claimant at the time of filing his” adverse claim, (Sec. 2238, R. S.; 
paragraph 9.)) 0 | 

98, At the time of payment of fee for mining application or adver se 
claim the receiver will issue his receipt therefor in duplicate, one to be 
given the applicant or adverse claimant, as the case may be, and one to 
be forwarded to the Commissioner of the General Land Office on the 
day of issue. The receipt for mining application should have attached 
the certificate of the register that the lands included in the application 
_ are vacant Jands subject to such appropriation. 

99, The register and receiver will, at the close of each month, forward 
to this office an abstract. of. mining "applications filed, and a register of 
rectipts, accompanied with an abstract of mineral: lands sold, and an 
abstract of adverse claims filed. 

100, The fees and purchase money received by register s and receiver S) 
must be placed to the credit of the United States in the receiver’s 
monthly and quarterly account, charging up in the disbursing account 
the sums to which the register and receiver may be respectively 
entitled as fees and commissions, with pee one in ‘regard to. the 
| legal maximum, — 


- HEARINGS TO DETERMINE CHARACTER OF LANDS. 
101. The Rules of Practice in cases before the United States district 


'. Jand offices, the General Land Office, and the Department of the Interior 


will, so far as applicable, govern in all cases and proceedings arising in 
contests and hearings to determine the mineral character of lands. , 
102, No public land shall be withheld from entry as agricultural land 
-on.account of its mineral character, except such as is returned by the | 
surveyor-general as mineral; and. the presumption arising from such a 


return may be overcome by testimony taken in the manner her einafter es 
~-. described. 


—. 108, Hearings to determine ‘the character of lands are pr aetically of | 
two kinds, as follows: a* 
1). Lands returned as mineral by the surveyor: gener al 
hen such lands are sought to be entered asa ericultural under hes 
which require the submission of final. proof after due notice by pubhi- 


. ¢ation and posting, the filing of the proper nonmineral affidavit in the — 
absence of allegations that the land is mineral will be deemed suffi-- : 
cient as a preliminary requirement. A satisfactory showing as to char- ee 


acter of land aa be made when final proor 1 is eee : 
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Tn case of application to enter, locate, or select such | inna as agri.» 
cultural, under laws in which the submission of final proof after due 7 
| publication and posting is not required, notice thereof must first. be 


given by publication for sixty days and posting in the local office dur-- 


ing the same period, and affirmative proof as to .the character of the 
land submitted. In the absence of allegations that the laud is min- 


eral, and upon compliance with this— requirement, the entry, scams, ia . 
or selection will.be allowed, if otherwise regular. — - | 


(2) Lands returned as_ agricultural and alleged to be. mineral in. 
character. . 
Where as against the claimed. right to enter such lands as agricul- 


tural it is alleged that the same are mineral, or are applied for. as min- 
eral lands, the proceedings in this class of cases will bein the nature. 
~ of a contest, and the practice will be gover ned by the rules j in force in 


contest cases. 
104, Where a railroad company seeks-to select ianidé not returned as | 
mineral, but within six miles of any mining location, claim, or entry, or 
where in the case of a selection by a. State, the lands sought to be 
selected are within. a township in which there is a mining location, © 
claim, or entry, publication must be made of the lands selected at the 
expense of ‘the railroad company or State for a period of sixty days, 
with posting for the same period in the land office for the district in 
which the lands are situated, during which period of publication the | 
local land officers will receive ’ protests or contests for any of said tracts . 


or subdivisions of lands claimed to be more valuable for mining. than 


for agricultural purposes, 
105. At the expiration of the period of publication the register and - 
receiver will forward to the Commissioner of the General: Land Office 
the published list, noting thereon any protests, or contests, or sug ges- 
tions as to the mineral character of any such lands, together with any 
inforination they may have received as to the mineral character of any | 
of the lands mentioned in said list, when a hearing may be ordered. 
106,. At the hearings under either of the aforesaid classes, the claim-. 
ants and witnesses will be thoroughly examined with regard to the 
' character of the land; whether the same has been thoroughly pros- | 
pected; whether or not there.exists within the tract or tracts claimed 
any lode or vein of. quartz or other rock in place, bearing gold, silver, 
cinnabar, lead, tin, or copper, or other valuable deposit which has ever 
been claimed, ‘located, recorded, or worked; whether such work is 
entirely abandoned, or whether occasionally resumed ; if such lode does 
exist, by whom claimed, under what designation, and in which subdi-_ 
vision of the land it lies; ; whether any placer mine or mines exist upon 
the land; if so, what is the character thereof—whether of the shallow- 
surface description, or of the deep cement, blue lead, or gravel. depos: 
its; to what extent mining is carried on when water can be obtained, . 
and what the facilities are for obtaining water for mining pur poses; | 
upon. what particular ten-acre subdivisions mining has been done, and 
at what time the land was abandoned for mining purposes, if aban-— 
doned at all. - 
- 107. The testimony should also show the agricultural” capacities of 
the land, what kind of crops are raised thereon, and the value thereof; 
the number of acres actually cultivated for crops of cereals or vegeta- 
bles, and within which particular ten-acre subdivision such crops. are 
raised; also which. of these subdivisions embrace the improvements, 
- giving in detail the extent and value of the: improvements, Such -as 
house, barn i ha orchard, fencing, etc., and mining ene 
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108. The testimony should be as fall aud complete a as possible; and -e 


in addition to the leading points indicated above, where an attempt is 


made to prove the mineral character of lands which have been entered 


under the agricultural laws, it should show at what date, if at all, val- 
uable deposits of mineral w ‘ere first known to exist on the lands. . 
109. When the case comes before this office such decision will be 
made.as the law and the facts may justify; In cases where a Survey is 
necessary to set apart the mineral from the agricultural land, the proper 
party at lis own expense will be required to have the work done, at his 
option, either by United States deputy, county, or other local surveyor; 
application therefor must be made to the register and receiver, accom- 
panied by a description of the land to be segregated, and the evidence 
of service upon the opposite party of notice of his intention to have 
such segregation made; the register and receiver will forward ‘the 


same to this office, when the necessary instructions for the survey will ~ 


be given. The survey in such case, where the claims to be segregated 
are vein or lode claims, must be executed in-such manner as will con- — 
form to the requirements in section 2320, United States Revised Stat- 
= utes, as to length and width and parallel ‘end lines. ~ 
~-. 110, Such survey when executed must be properly‘ ‘sworn to by the 
_ surveyor, either before a notary public, officer of a court of record; or | 
- before the register or receiver, the deponent’s character and credibility 
to be properly certified to by the: officer administering the oath. | | 


_ 111. Upon the filing of the plat and field notes of such. survey with 


_ the register and receiver, duly sworn to as aforesaid, they will trans- - 


wit the same to the surveyor-general for his verification and approval; — - 


who, if he finds the work correctly performed, will-properly mark out 
the same upon the original township plat in his office, and furnish 
authenticated copies of such plat and description both to the proper: _ 
local land office and to this office, to be affixed to. the duplicate and — 
-. triplicate township plats respectively. - 7 
~ 412. With the copy of plat and description furnished the local office | 
and this office must be a diagram tracing, verified by the surveyor-. 
general, showing the claim or claims segregated, and designating the 


separate fractional agricultural tracts in each 40. acre legal subdivision 
by the proper lot. number, beginning with No.1 in. each section, and 


giving the area in each lot, the same as provided in paragraph 45, in 
the survey of mining claims on surveyed lands.. 
4113. The fact that a certain ‘tract of land is decided upon factions 
to be mineral in character is by no means equivalent to an award of 
the land to a miner. In order to secure a patent for such land he must 
proceed as iu other cases, in accordance with the foregoing regulations. 
Blank forms for proofs in miner al cases are not furnished by the Gen- 
eral Land Office. 


MINING RIGHTS WITHIN THE DISTRICT OF ALASKA TO NATIVE-BORN 
CITIZENS OF THE DOMINION OF CANADA—SECTION 13, ACT OF MAY 
- 14, 1898. 


114. Section 13, act of May 14, 1898, sbeondiae to native- born citi- 
zens of Canada “the same mining rights and privileges ” accorded to 


citizens of the United States in British Columbia and the Northwest — 


Territory, by the laws of the Dominion of Canada, is not now and never — 
has been operative, for the reason that the only mining rights and 
a privileges granted to any pereen by the Jaws of the Dominion of 


DECISIONS RELATING TO THE PUBLIC LANDS. - 613 


| Canada are those of leasing mineral inde’ upon the payment of a 
stated royalty, and the mining laws of, the United States make no 
provision for such leases. | 


‘MINERAL ENTRIES WITHIN FOREST RESERVES. | 


115. The following is an extract from ciroular entitled Rules aiid : fe 


_. Regulations Governing Forest Reservations, established under section, 


24 of the act of March 3, 1891 (26 Stat. L., ee TOR June 30, 
1897. Nes L. D. , 580-593-594.) 


- LOCATION AND ENTRY OF MINERAL. LANDS. . 
The law pfoyidos that éany ineeal lands in any forest reservation : 


which have been or which may be shown to be such, and subject to | | 
entry under the existing mining laws of the United States and the rules 


and regulations applying thereto, shall continue to be subject to such. - 
~. location and. entry,” notwithstanding | the reservation. This makes 


- mineral lands in the forest reserves subject to oaton and entry under | 
the general mining laws in the usual manner. - 

Owners of-valid: mining locations made and held i in good faith under 
the mining laws of the, United States and the regulations thereunder | 
are authorized and permitted to fell and remove. from such mining 
claims any timber growing thereon, for actual mining purposes in con-_ 


nection with the particular claim from which the timber is felled or _ 


removed. _(For further use of timber by miners see below, under head- 
ing rpreers use of timber and stone. my; | | 


FREE USE OF TIMBER AND STONE, 


i 


The law provides that “The Secretary of the Interior may eerie. _—- 


under regulations to be prescribed. by him, the use of timber and stone 
found upon such reservations, free of charge, by bona fide settlers, 
miners, residents, and prospectors for minerals, for firewood, fencing, -. 
buildings, mining, prospecting, and other. domestic purposes, as may 

be needed by such persons for such purposes; such timber to be used ° 


. within the State or Territory, respectively, where such reservations . 


may be located.” | 
This provision is limited to per sons resident in forest reservations 

who have not a sufficient supply of timber or stone on their own claims’ 

_ or lands for the purposes enumerated, or for necessary use in develop- — 
ing the mineral or other natural resources of the lands owned or occu- _ 

pied by them. Such persons, therefore, are permitted to take timber 

and stone from public lands in the forest reservations under the terms _ 

of the law above quoted, strictly for their individual use on their own — 


~ elaims or lands owned or occupied by them, but not for sale or disposal, | -_ 


or use on other lands, or by other persons: Provided, That where the 
stumpage value exceeds one hundred dollars, application. must ee m ade 
- to and permission eiven ee the Department. 
: 7 _ BINGER HEemann, 
Commissioner. 


DEPARTMENT OF THE IvtEr10R, Tune 24, 1899. 
oct . 
EK. A. Hrrexcocx, Secretary. 


Abandonment. | 
See Contest, Residence. 


Adverse Claim, — 
See Mining Claim. 


Alaskan Lands. 

Under the act of May 14, 1898, testimony 
ou final proof taken outside of Alaska, in 
the case of a purchase of lands in said Ter- 
ritory, may be admitted in evidence...--.- 

‘The fund available for the compensation - 
_ of a deputy surveyor for surveying a claim 

to Alaskan Jand under the act of March 3, 
1891, is not necessarily limited to the deposit 
made under the estimate furnished by the 
‘surveyor general, and prior to the instruc- 
tions to the deputy or the commencement of 
Phe SUPVCY oss ote ee ee eecstc bees ed 
_ Funds deposited after the instructions to 
the deputy surveyor should not be applied -_ 
in the settlement of his account without due 
Dotice to the applicant for survey, and op- 
' portunity for him to present any objections 
he may have tothe allowance of the account, 
orany part thereof, «2.22. dccwsvsccen ve veees 
in the sale of, under sections 12. to 14 of 
the act of March 3, 1891, the rights of. native 
Alaskans must be protect’ by the govern- 
Weis. eva toneeke cust ued vac tebeseeedes ce 
The open, noterion®: exclusive, and con- 
tinuous possession from the date of the act 
of May 17, 1884, of lands by Alaskan In- 
_dians, is notice to the world of tbeir rights . 
in the premises, and sufficient to prevent 
any one.from ‘becoming a bona Jide pur- 
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chaser of said lands...... Saititrawanesweee we 427 | 


Section 8, act of May 17, 1884, recognized 
the right of Alaskan Indians to the posses- - 
sion of the lands in their actual use and 
occupancy at the passage of said: act, or 
that were then cluimed by them, and con- 
templated that future legislation should 
provide the terms under which they could 
acquire title to such Jand ....... 

Tf section 11, act of March 3, 1891, provid- 
ing for townsite entries in Alaska, is not 
. such ‘future legislation’ as was contem- 
Plated in the act of 1884, then the lands in 
the actual use and occupancy of Indians - 
are not subject to disposal under the town- 
site law; andif said section conferred upon _ 
the as the right to take title under the 


and meaning of said section..... Ss Satna mecicies 


Page. 
townsite Jaw, uo other person could lawfully 
acquire title to lands: in the actual use and . 
occupancy of the Indians, as the townsite 
entry is made solely for the several use and 


_ benefit of theoccupants of the land entered. 427 | 


The use of land as a fishing place, and as 


a home for the fishermen employed by an . . 


applicant for the right of purchase under 
section 12, act of March 3, 1891, is not an oc- 
cupation of said land ‘for the purpose of 
trade and manufactures,” within the intent 


A supplemental showing of improvements _ 


made after survey may-be accepted in proof 


of the. actual occupancy of lant applied for 
under the act of March 3, 1891, where the _ - 


Re necessity for such occupancy, the use of the 


va. 427 


‘land prior to application, and the good faith 


of the applicant are manifest .2..---.....-. 55 
Certificates issued on account of the de- 
posit made to secure a survey can‘not be | 
accepted in payment for lands. purchased — 
for purposes of trade and manufacture.... 55 
By means of special survey the acreage 
which an applicant is entitled to enter in 


Alaska asa soldiers’ additional homestead 


may be definitely described and separated 
from the body of the public lands, hence no 


' reason exists why the rule of approxima. ~ 


tion sbould be applied in such eutmes made 
in said district......-.---.2---+--+-- aa -. 149 


Aliem. 


The act of March 2, 1897, in ‘defining and 


. regulating the right of, to acquire real es- 


tate in the Territories has reference only 
to lands the title to which has passed from 
the United States, and become the subject - 


of. private ownership, and does not confer 


upon aliens the privilege of ocenpying or 
pur ‘chasing mining claims from the govern- 
meht under the mining laws -..--...-...2-- 
.Any restriction placed by section 2, act of . 
March 3, 1887, npon the acquisition of pub- 
lic: lands by a corporation in-which a partof 
the stock is owned by persons, corpora-— 


-tions, or associations, not citizens of the - 
United States, was removed by the act of 


March 2, 1897, so that now a corporation _— 


. organized under the laws of the United - 
_ States, or any State or Territory thereot, 


may occupy and purchase mining claims. 
from the government, irrespective of the 
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INDEX. | 


Page. : Page 
. ownership of stock therein’ by persons, an appeal ne tbe- rejection of an applica- __ 
corporations, or associations, not citizens of - tion thus presented ......--.:-..-.-.-.. 371, 481 
the United States ees moeouetiwe’s deletes 178 To make entry of land embraced within a i 
- *: os _ prima. facia valid railroad indemnity selec- 
Alienation. 


oY written agreement executed hy a bome:- 
steader, and. operating as a mere lease of a 
part of the premises, and the grant of an 
easement, the use of which would tend to 
improve and increase the value of the land 
asa homestead, is not an alienation of any 
_ part of such land, and no bar to the ener: , 
tion of the entr Vnn ieee eeee serene eee eee scene 15 
The words ‘For the right of way of rail-_- 
roads,’’ as used in section 2288 of the Re- 
_ vised Statutes, are not limited to the width 
- of the railroad track, but include such 
space as is necessary for side track, stock | 
yards, or other purpose. incident’ to the. 
proper business of a railroad as a common 
carrier Suticnel Lena Aeon ie duattaaat ates ct 56 
There is no statutory inhibition. against 
the sale and. transfer of the right of pur- 
chase accorded by the act of August 7, 1882. 
(Omaha lands.) Wobreeneueeds pened een She ae 


Amendment. 
See Entry. 


“See Practice. 


Applic ation. 
- To enter irregular in form, ana returned 
to the applicant for correction, protects the 
. applicant as against intervening BEV GERE 
| _Claims...... te eaade sone oat oma aane a eu eaaee eee 
Lo enter that is defective, when tendered, _ 
in matters that may be supplied by amend- 
ment, and is returned by the local office — 
without formal rejection or proper official 
- notification of the reasons for such return, 
must he regarded as a pending application 


that: will protect the appnemt as ‘against ice 


- intervening claims........2......0.0--easee 
_ _ To enter presented in accordance ith an 
order of the local office at a time when on ; 
account of the press of business it could not 
be aeted upon, and on which the fees were 
tendered in a reasonable time, confers upon 

the applicant a right superior to that ac- 
quired under a subsequent entry.of the land - 
DY GNOtChOE 2.2 ode skeet ears eemewa ceeds ces 4 
During the pendency of, to amend ati ex-. 


Qt 


3 


8 


isting entry no other person should be 


allowed to make entry of the tract covered 
- by such application, but where it is for any 
reason denied, an entry irregularly allowed | 
during the pendency of the application may. 
be permitted to remain intact, notwith- 
- standing the irregularity of its allowance.. 38 
To enterlands included within a pending 
. railroad indemnity selection, made in ae- 
cordance with ‘departmental rulings then in 
force, confers. no- right on the applicant 
where he does not attack. the validity of | 
such selection, and no rights are eas by | 


7 


Attorm ey. 


tion is properly rejected ; and the applicant 


gains nothing by an appeeky from sach rejec- 


AS between two applennts for the ri ght | 
of entry where the question of priority de- 
pends upon the time of settlement on the 


' part of one, as against: the time of applica- 
_tion. by the other, the settler will be given. 


the precedence, if itcan not be satisfacto- 


ily determined that the adverse applica- 


tion was regularly t: ndered prior to the act. os 


of settlement shown, and eutitled to con- 


sideration at such time .....--.---s.. +6. uid 
Itis not necessary for the protection ofa 


_ settlement claim, on land included within 
. the prior pending, of another, that the set- 
“fler should. assert his settlement right by 
"an application to enter while the land oc- 
| .cupies.such status’... 2. ..00.ceee-eeee ones 


490 
Under the first rule aanoanoed in Cowles 


0. Huff, 24:L.D., 81, no rights, either in- 


choate -or otherwise, are acquired to lands — 


. involved ina pending contest, by an appli- 


calion to enter filed before the rights of the 
entryman have been finally determined... 


515 
Directions given for the-preparation of a 


circular letter to the effect that no applica. - 
_ tion to enter will he reeeived, or any rights 

‘recognized as initiated by the tender of | 
an application for a tract embraced in an 


entry of record, until said entry has been 


- canceled upon the records of the local office, 
_ and providing for the disposition of appli- — 
cations filed during the existence of the. - 


contestant's preferred right of entry. ...-.- 515 


Arid lands. | 


See: Reservoir Site. 


- Failure of, to file wr itten satiety tor his 


: appearance before the local .office will jus- 


tify said office in refusing to recognize said __ 
attorney; but the absence of such written. - 
authority cannot be afterwards taken ad- 


vantage of by one who has otherwise © 


authorized such appearance.....- iunenowod SB: 


B ound ary. 


‘See States and Tervitories. 


Canals and Ditches. | | 


See Right of Way. 


. ‘Certificate of Deposit. | 


- See Alaskan Lands. 


| Certification. aa 


See Patent. 


Circulars and Instructions. 


See Te ables of, pages XVIII and XUX, 


Citizen ship. Dri 


The residence of an alien j in this country — 
the last three years of his minority, who is 


INDEX. 


Page. 
otherwise within the ter ms.of section 2167 ' 


Rs . Qualifies him in the matter of, to the 
extent that he may initiate a homestead 


claim by settlement, without having previ- - 


ously filed a declaration of intention to be- 
come a citizen .........-.....- ee, es masta s 


Coal Land. 
On application for re-issue of, patent, after 
amendment of the entry so as to describe 


138 | 


the land actually improved and developed, 
- -an intervening. entry of said land, made by 


one having full knowledge of the prior ad- 


verse occupation and .possession of the | 


applicant, is no bar to the favorable con- 
sideration of the application for amend- 


Where a patent has beon issued, through 
' wistake of the entryman, for land not in- 
tended to be entered, and in fact worthless 


207 


for the purpose entered, the mistake may he _ 


corrected for the benefit of. a transferee in 


good faith of the land. actually improved 


_ and developed as a mining claim, and in- 
tended to be entered . Kees ua ised wekenera : 


Confirmation. 

An entry of Alabama land, departed valu- 
able tor coal prior to the act of March 3, 
1883, and not thereafter offered at public 


307 


_galé,is within the confirmatory provisions - 


of ‘the proviso to section 7, act of March 3,- 


—— : 1891, if there was n0 action in the nature of 
_ a protest or contest agajust the validity of 


the entry until after the expiration of two -— 


years from the issuance of the receiver's 
TOCOIPt .... 2. --- 2 ese eee ee eee enter eee ee 
Contest. — 

_ . GENERALLY. 


90 


After the local officers have accepted an “ 


affidavit of, and issued notice thereon that 
has been duly served on the defendant, the 
contest shonld not be dismissed on the mo- 
tion of a stranger to the record alleging 
that said affidavit fails to set forth a cause 
OF Wotlone ec csecnesee eect acc catasoceee se ae 
The fact that notice eee on a, before a 
prior contest against the same entry -has 
‘been formally closed, will not prevent a con- 


sideration of the case on its merits, when 


the defendant participates in the trial, and 


appeals asking for a judgment on the mer- _ 


its, as well as on the jurisdictional question, 
and no prejudice is alleged or shown....... 


34 |. 


In the case of a hearing ordered on affi- 
-davit of, that is defective, but susceptible : 


of amendment, it is not necessary to remand 
the case for the amendment of the charge, 


and further bearing, where, at the hearing . 


held, the contestee did not appear, or make 
objection to the sufficiency of the affidavit, 
and no one sought to intervene, and the evi- 


dence then submitted establishes the fact © 


that the entryman had failed to comply with 
“be law ss ietees << eva cuties fenaeicerenes 


sult of coercion or duress -..-....---.---+.- 


to tbe validity of the allotment claim .-..-.. 


(AIM PLO COMM Se 22a sey checebe wie eRe sees ae 


ONULS: vxcin is caus est es oiw kek a eetncce sessile 
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. . Page. 
“A chai ge that an ante wien has sold the 


- land embraced within his entry must fail if- 


it appears that the alleged sale was the re- 


A hearing should not be had under.a sec- 
ond, charging collusion between the parties 
to the prior suit, until final disposition of 


SUCH SING sa sadce vers seneed see ccsacmenenss 147 


It is within the proper exercise of the su- 


pervisory authority of the Secretary of the 


Ynterior, for the prevention of injustice and | 
the ascertainment of alleged équities, to or-. / 
dera-hearing between one holding underan 
entry secured ag the result of a contest, and 


an intervenor alleging residence upon and 


improvement of the land involved prior to 


said contest, and that the entry in question 


was improperly allowed as the eresnlt of the 
prior proceedings .---....---/e.------ see. 339 - 

A pending townsite claim, under which . 
final praof bas been submitted that estab: 
lishes the rigbt of entry, is properly the sub- 
ject of a contest; and one who successfully 
attacks such claim, and pays the costs of 


the proceedings, is entitled to a preferred 


VIS OL SUULY cc's. scenes waemcssemecsedean wees 530 - 
A hearing will not be ordered toa ascertain - 
alleged settlement rights acquired on land 


embraced within a suspended Indian allot- 


ment, where, prior to the alleged settlement, 
the allotment was allowed aud the order of 
suspension madé...-..--------+-----+-++++-- 
Should not be allowed peciee an Indian 
allotment pending departmental inquiry as © 


Rights as to the ownership or possession 


of improvements, placed -on public land 
. withoutauthority of law, are not determined 
by a judgment of the Department sustain- 


ing the validity of an entry of said Jand; | 
hence it can not be held that such an entry’ 
is made tor. the purpose of securing said 


HOMESTEAD. > | 

A charge that a homestead nia an ‘bas 
relinquished his right and sold his interest _ 
in the land’-warrants a hearing though — 
made within less than six months. after 


A charge'of failure to cultivate brought 
against the heirs of.a bomesteader within 


-- gix months after the deatb of the entryman, 


does not call for cancellation, and is not suf- ‘ 


ficient ground to support a_.---......2+--.. 5 


A homestead entryman who is improperly 


allowed an extension of time within which 
to make commuted homestead payment, 


will be protected as against an intervening 
contest charging non-complianee with law, 
where it appears that he had duly complied 
with the laws up to the time when he left 
the land under authority of said extension. 300 
-A charge of abandonment will not be sus- | 

tained, where it appears that the entr yman 
duly established his residence on the Jand, 
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Page. Page. 
- and that darine his absence. ‘his family re: “Seated: ents secured: under a valid, ane : 
mained THERON s Sikcmce sa oua so heseweteetas “181 not defeated by an erroneous order of can- 


During the pendency of a, in which each 
party alleges prierity of settlement, both 


are bound tocomply with the law and main- 


tain residence upon the land; and if the suc- 
cessful party therein fails so-to do, such 
failure is properly the subject of inquiry on 
behalf of the losing party, and, ‘although 
such inquiry is in the. nature of anew con- 
test, it is in effect a continuation of the orig- 
- inal case....--. icioceeweoseerntnds.caea neaee 480 


TIMBER Gerrun RE, | 
In a, brought prior to the expiration of ; 


. the current entry year, the failure of the — 


-entryman.to plant and cultivate trees dur- 
ing that year, and before the contest, affords __ 
no. ground for cancellation, where there is 

_ no.default prior to said year, as he is enti-. 

~ tled to all of said year in which to comply 


“SiWibhy thie lair <a dsseveceeeeedeys saeco g D161 


Contestant. . . 
Who alleges the death of an » entryman, 

aud that the deceased left no heirs compe- 

tent to inherit his. rights under the entry,. 

and secures the cancellation of the entry on 

the proof of such allegations, is. entitled to 

a preferred right of entry. -.-- iia rimese cin 136 
' The period within which a successful con- 

. testant is required to assert his preferred. 

-vight of entry does not begin to run untilhe 


is notified of such right...--..-.-..-+------ 530 |. 


An occupant of a town lot within an nue ae 
doned townsite claim acquires no right . 
by his occupancy that will defeat the pre- 
ferred right of one who successfully con- 
tests the townsite claim; nor will Lhe home- 

- stead application of such occupant, tendered 
~ during the pendency of said contest, oper- . 
ate asa bar to. the exercise of the contest- 


aut’s preferred Tight.....+s wSe era tae ens eies -580. 


| Declaratory Statement. 


See Filing, - 


Desert Land. 

dee Entry. 
| Annual rainfall taken ‘into consideration . 
in determining syliotiers the Jand. is desert . 
in character..--..------------ Soules 4eeetdn, DOL 


Ditches and Cana Is. 
See Right of re 


Entry. 

- GENERALLY, 

' The right of one who auls enters a » tract. 
of land, and pays the fees and commission 
required by law, can not be defeated by the 
faet that the records of the local office fail . 


to show the entry ----. Uetde aw caebeaaed aerod 


Is not invalid because: allow ed hy the 
receiver, i the absence of the register, where 
both offices are filled: at such time, and the. 
register on his return apBrOreS the action of 


the receiver ....-.-.- oevates seeedsesgeeniees SL 





cellation; and if the land yet remains within 


the jurisdiction of the Department, and the | 


party claiming under said. entry has not 


acquiesced in. its erroneaus cancellation, ib 


is:the duty of the Secretary to reinstate the 


- same, and the interveution of adverse claims 


is no bar to such action .-+---....--4525--.- 209 
Properly allowed of sane gard subject : 


-_- thereto and canceled on the erroneous sup- 


position that the land was: not subject to - 


~ guch disposition, should be reinstated, ifthe _ 
land is still within the jurisdiction of the | 
Land Department and subject to its control. 330 


The granting of an application to amend : 
rests largely in the discretion of the Land © 


Department, and where, during the pend- 


ency of the application, the relation of the. 


applicant, or-of another, to the land has 
become such as to make the allowance: of — 
‘the amendment manifestly cau it 
will be denied ...... ete odewessasseceeeeneas ‘387 


Permission to Paes a second omesenl . 
may be accorded where there is no adverse. 


2 claim, and the first is relinquished on ac- 
- count of the worthless character of the land, 
and. the: applicant, under the circumstances, 


is not chargeable with negligence in. the . 

premises - Suse ih seme pe oee ee eeeerekaatee woe 
Made in good faith, for ¢ one hundred and 

sixty acres when the entryman was entitled — 

to take but eighty acres, is illegal only as to 


_ the excess, and in such case the entryman. - 


way be allowed to retain the eighty on which = __ 
his innprov ements are sitnated - and. pon > 4 


~ quish the remainder...s-2..2-22ec-eee sansa - LE 


‘No ri elits are required under an, ‘nade at 
a time when: the land is ineluded ‘within a : 


railroad indemnity withdrawal; nor can any . 
right under such. entry attach on the revo- . 
cation of said withdrawal, if, prior thereto, . 


the company applies to sclect =e as wee 226 


| DESERT. LAND. 

_. ‘The right of an entryman under the act 

_ of March 8, 1877, who dies prior. to the com- | 

_ pletion of his entry, descends to his heirs 
and may be perfected by CHEN canned iocies 343 


An assign ment of a, to one | lisqnalitied to. 


-aequire title under the desert land law does. 


not reuder the entry fi' andulent, but leaves. 


- the right thereto still i in the entryman ..... 497. 


Where a, is. suspended, and the order of 


suspension subsequently revoked, time will 
not begin’ to run, in the matter of reclama- 
“fb . tion, until notice of such revovation is served + 
. on the seit or his, suceessors in inter- 


CRG ich wee ected te Gee we eudcwedee paved sae _. 497 
Under section 1 of the Tecort land act of: 


“March 8, 1877, the waters of non-navigable 


streams are open to appropriation for pur-- 
poses of irrigation, and may beso taken by the - 


‘entryman, if he is the first bona jide appropri- — 


ator thereof; and the fact of such appr opria- 
tion may be shown by parol evidence -..-.. 512 


INDEX, 


Estoppel. | — Page. 


One who agrees to relinquish his dain on: 


compliance with specified conditions and. - 
thus induces an expenditure of money on - 
the part of an adverse claimant, and there-| 
after refuses to carry ont such. agreement, | 


is estopped from setting up his priority of 


claim as against. said adverse claimant ....-. 


Equitable Action. 


See Homestend, 


Evidence. 
In a hearing directed to determine pri- 
ority of tight as between adverse appli- 
- cants, where no entry has been allowed, the 


burden. of proof can not he saidtorest upon. - | 
169 -: 


either of the applicants .......-...--.esceee 
_ Secured on.an informal proceeding before 
a special agent can not be made the basis 
of a final decision, but can be considered in 


determining whether a further investiga-_ 


tion of the case by the es is justi- 


fied .... BB cts S i Sate eA dette, devas wer ieatite , 


Rule 42 of Practice, as to manner of tal 
ing, in contest cases amended. yen tnd ns enehea 


Filing. 


263 | 


301 


The preferred right of purchase secured | 


by a pre-emption, on ‘offered?’ land termi- 


nates with the expiration of the statutory | 


period for the submission of finul proof-and 
making-payment, and, if within that period 
such filing is not carried to entry, itis not 


after such time even an apparent record 


claim $0 iG ANG soot ek cs wece eee ese es 


Florida Homesteads. 
Instructions of April 4, 1899, under re- 
lief act of February 25, 1899,.-....-..------ 


Forest Lands... 
| See Reservation. 


 ‘Hlearimg. 
| See Practice. 
Mom siead. 
. See Oklahoma Lands. 
‘GENERALLY. 

Land in the actual possession cand occu- 
paucy of one holding the same under claim 
and color of title is not subject to entry -... 

The enclosure and improvement of public 

land without authority under any law of 
Congress, or other claim of right, or color 
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of title, donot constitnte an appropriation | 
of such land that will take it out of the ; 


| -class.of lands subject to entry.....- etna niece a 


The words ‘‘subject to pre-emption” ; 


used in section 2289 R. %., prior to. its 
amendment by ‘section 5 act of March 3, 


1891, to define in part lands subject to | ° 
entry, are omitted from the section as’ 


: amended ;. and since said amendment the 


only” limitation placed upon the character . 
of lands subject to entry by said section | 


is that they shall he Gini ae cae pub- | 
He lands "os. 63 seen ce wena eee ee ree 
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Page. 


No ‘State. law incorporating a town can, 


of itself, appropriate any public lands of | 


the United States, and thereby withdraw . 
or except them from disposition under the . 
homestead law, or other laws of the United . 
States. If such an appropriation exists it | 


is. becanse somelaw of the United States 


‘SO OCINTCS acl h uso wane Pie e ees ooiees 


61 


The act of March 3, 1877, reserves from. 


pre-emption and homestead entry public 


lands within the limits of an incorporated . 


town to the extent of the maximum quan- 


tity susceptible of entry by such town | 


under. the.townsite Jaws ....-..---..-.+---- 
‘Where the limits of an incorpore ateil town 


embrace less than 2360 acer es, the maximum 


quantity susceptible of entry under tho 


townsite laws, a part of which has been- 


entered as a townsite and the remainder of 


which is vacant and unoccupied land con- 


tiguous to that theretofore entered, all of 
Such public land is reserved from pre-emp- 
tion and homestead entry ...-...--.--...--- 

An entry improperly allowed of land re- 
served for townsite purposes by the act of 
March 3, 1877,may be permitted to stand, 
where subsequently the town is disincor- 


porated, and no adverse claim exists...-.... 


The words ‘For the right of way of rail- 
roads,” as used in section 2288 of the Re- 
vised Statutes, are not limited to the width 
of the railroad track, but include such space 


62 
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as is necessary for side track, stock yards, - 


or other purpose incident to the proper 
business of arailroad as a common carrier. 

The administrator of the estate of a de- 
ceased homesteader is not eutitled under 


B61 


the law to perfect the entry of the de- » 


CRILENT cciatsutewlueenene Cidactnu ck poasa ees 


Submission toa guardianship, cr sated on 


53 


behalf of one who represents himself asa __ . 
Spendthrift and asks for.a guardian of his . 


estate, does not operate to disqualify such 
person as a homesteader ........--.----.--- 


- On tho death of a homestedder, leaving a 


widow and heirs, the widow tales the home- 
stead right of her husband free from. any 


claim on behalf of ihe heirs; and an agree- . 


ment to divide tle-lavd with the heirs, 
made by her under mistake as to her rights 
in the premises, cau not be held binding, in 


agreement by which she would be estopped 


from the repudiation thereof..............- 


The temporary separation of a homestead 


-entryman and his wife will not defeat the 
right of the latter, as the widow of the en- 


tryman, to submit final proof on his entry. 
The right of a deserted wife to. make en- 


the absence of any action taken under said — 


58 


try of the land embraced within the relin-: | 


quished entry of her husband, depends upon 


her settlement on the land when his entry ~ 


' is. canceled,.and to he effective,as against 


an adverse claimant, must be asserted 


within three months. from such cancella- - 


620 


, ae. 
‘The right of a deserted wife to make en- 
try of the land settled upon or entered by © 
her husbaud, is not aright that she acquires 
through him, but is by virtue of the claim 
that she initiates in her own right,and by 
her own acts after she has become qualified 
_ to make settlement and entry .......-..:-.. 143 
A deserted wife, the head of a faniily,; who 
is a settler on the Jand embraced within her | 
husband's homestead entry, at the time of 
its relinquishment, is entitled to make entry 
thereof, if she asserts her settlement right 
within tbree months. after cancellation of” 
her hnsband’s entry ----- Gaudet teu wate » 482 
The right of a deserted wife. to make a 
homestead entry will not.be defeated by her 
erroneous designation as an ‘ unmarried 


woman” in the preliminary affidavit........ 504. 


_ The status of a woman as a deserted wife 
is. not affected bys an ‘llegal marriage after _— 


" ROBOT Ivcceiinceccade cote aczeweteeeetaoaes 482: 
A charge that an enttyw oman. at the date... 


of her entry was, by reason of marriage, 
. disqualified to make entry must fail where . 


- it. appears that the alleged marriage was 


—iWegal and void ab initio .-.....2-2+2--200ee 62 
- Indetermining thestatus of awoman, who ; 
is claiming the right to suhmit final home- _ 

stead proof as the deserted wife of an. en- 

tryman, a. decree of divorce. obtained in. a 
probate court of Oklahoma atter August 14, 

- 1893 (the date when such courts, under ter-— 

itorial legislation, ceased to have jurisdic. 
- tion in matters of divorce), will be recog- 
nized as. validated by the remedial. act of 

. February 28, 1895, of the Oklahoma legisla- 


. The rule allowing a child of ae euigten 

who is not twenty-one years of age, but is 
the head of the family, to submit final proof, 

with a view to equitable action, where the 
deserted wife.of snch entryman is deceased, 


is equally. applicable where: the wife. has 


~~ been divorced ous vdlued det aekineeaay © seeeeede 406 
Act or JUNE 15, 1880. | 


Section 2 of said act is a part of the home- 
stead laws, and provides a method of con. — 
summating title under that class of home- 
stead entries which comes within its provi- 
sions. The privilege thus accorded, and 
the title obtained thereunder, rest uponand . 
have their inception in the original home: 
stead entry, which is merged in the higher 
and perfected title obtained by compliance 
with the provisions of said section......... 204 


‘ ADDITIONAL, 

On the allowance cf an entry under sec- 
tion 6, act of March 2, 1889, the entryman 
must establish and maintain residence on _ 
the land embraced: therein, and otherwise | 
comply with the requirements of the home- 


. Stead. LAW ss sale swnsemn sic cece Kee ete caw seins - 655 


The right to make an additional entry 
“under. section 6, act of March 2 2, 1889, is 
_ limited to persons who, at the time of apply- 


Page. 
ing for the exercise of such right, have sub- 
‘mitted final proof and received final receipt | 


_ on the original entry. dereents Sgeearedesss wees 555 


SOLDIERS’ ADDITIONAL. 

See Alaskan Lands. ; 

A ‘soldier’s right i is assignable, and where 
such right is transferred by means of ‘a 


_ power of. attorney to make entry in the 


name of the soldier, coupled with the right 


to receive patent thereunder, the death of 


the soldier does not revoke the power so 

conferred, and an ertry thereafter made in 

conformity therewith is valid...........--- 209 
The abandoment of the original entry 


does not defeat the soldier's right to make 


an entry under the provisions of section 
2306, Revised Statutes..... site oecicndceswes 216. 
On the application of anassignee tomake ~~ 
.entry, the evidence required to establish .— 
the identity of the soldier and the assign- 
ment of his claim, should not be of such 
‘character as to unreasonably restrict the 
exercise of the soldier's right ‘by: an as- 


. signee Sond a eitet ie cane eeeeae eae Oa aa ees : 216 


On application by one. claiming as an as- 


_ signee, satisfactory proof must be furnished . 


_as to the identity of the alleged soldier with 
‘the person who performed the military ser- 


By a purchase undersection 2,actof June. 
15, 1880, of land: entered: under a soldiers. 
certificate of additional right, the original — 
entry is merged in the perfected title secured ~ 
“under said act, the cer tificate of right is 
» thereby satisfied, aud. the certified right of _ 
the soldier exhausted wae wacec eee ser cesses 204 | 


r HD pro ve ments. 


Rights as to the owner ship or possession 
of, placed on public land without authority =~ 


of law, are not determined hy a judgment of ». 


tre Department. sustaining the validity of 


- an entry of said land sebeerentsdereseget 20) ies 


Indemmity.. = 


See Railroad Grant, Relies Lands. 


Indian Lands. 


Uncompahgre Ute lands; instractions of 
April 14; 1898, under the act of June 7, 1897. 88 
Southern Ute lands opened to settlement; 
instructions of April 15,1899 .............-. 271: 
Regulations of April 18, 1899, concerning . 
right of way over, for railway, telegraph, 
and telephone lines, under the act of March 


A hearing will not be ordered to ascer- 
tain alleged settlement rights acquired on - 


land embraced within a suspended Indian 


allotment, where, prior to the alleged settle- ; 
ment, the allotment was allowed and me or: - 


der of suspension made ...-...-.000-sceee -- 196 


A protest against the allowance of an In- 


| -dian allotment justifies a hearing, where it. 
is shown tbat said allotment, as applied for, _ 
covers land included within the occupation, 


INDEX. 
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eholosure, and gcoiusive possession of one 


- whoin good faith has placed valuable im- 


provements thereon, relying on a school in- 
demnity selection that subsequently proved 


ANYONE oi cidawawsseeevn ew cay eee Se pape haw 37 ai 


A homestead entry should not be allowed 
for land embraced within a suspended ap- 
plication for Indian allotment; nor acontest 
entertained against the allotment claim. . 
pending departmental inquiry as tothe valid- 
Aty-Of SUCH Cail 4.26% ce leeserieeiwtea ses 519 
In the enactment of section 4, act of Feb. . 
ruary 8, 1887, with respect to allotments for 
non-reservation Indians, Congress contem- . 
plated thatitshould beadministered i in part 
' by the Commissioner of the General Land 
Office, and in part by the Commissioner of — 
Indian Affairs, each officer acting in a sepa: 
rate and distinct sphere of duty under the . 
direction of the Secretary of the Interior ... 564 
Modification of the regulations of J une 
15, 1896, 22 L. D., 709, recommended : nd 
adopted...... igiidua Cpiea tau tem aces . 564, 569 
_ In determining rights of inheritance un- 
der an allotment to a citizen Pottawatomie 
of:land in Oklahoma the law of descent in 
force in said Territory must govern; and 
under said law, where the widow of an al- 
lottee dies all of her children, or their ‘repre- 
sentatives, havé a share in the interest held, 


_ by the widow ....-..--- i Pugewd eae a aerete W1. 


~The provision in section 6, act of January — 
14, 1889, with respect to the allowance of sec- 
‘ond homestead entries was intended to af- 
‘ford protection to persons who had made 
’ entries or filings, prior to the passage of the. 
act; but who had failed to perfeot title to the — 
land so entered or filed upon cither before 
or after the passage of said act...........-. 248 
‘There is no statutory inhibition against 
the sale and transfer of the right of purchase | 
accorded by the. aet of Au gust 7, 1882 ( Omaha 
“lands).----- Sue detadacte ulead: cwnie se teagene 188 
Although a purchaser of Omaha lands” 
nnder the act of August 7, 1882, may be in| 
defanlt, he is not divested of his right of 
purchase until a forfeiture of such right has 
been declared by the sical of the Inte- 


The repeal of the pre emption law does 
not affect the disposition of the Ute, under 
the act of June 15, 1880, which requires 
said lands to be disposed of hy cash entry 


only in accordance with existing laws..... 382. 


_ The authority conferred upon the, Secre- 
tary of. the Interior by. the act of March 3, 
1893, 10 revise and adjust, on principles of 
equity, and with the consent of the Indians, 

' the sales of Otoe and Missouria lands made 
under the act. of March 3, 1881, is not ex- 

hausted by an attempted revision. and ad- 

justment of said sales that has failed of con-- | 

SUMIBINLION Sc osc icsewce eet eeu eee caw ees 424 

Where an Indian deed, purporting to be 
executed by the sole heir of a deceased allot- 
tee, is submitted. for me epprpvat of the 


we Gee 


‘Secretary. of the Interior, and a protest 
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against such action is made on behalf of — 
one claiming under an alleged will left by 
the decedent, the Depurtmeut should take ' 
no action until after the validity or invalid- 


_ity of said will has been determined by the 
_ local courts having probate jurisdiction . 


The lands lying in the bend of the Wash- 
ita River south of the recognized nor thern 
boundary of the Kiowa and Comanche reser? 
vation, between two points where said 
boundary line crosses sail river, have not 
been opened to settlement or entry, either 
by proclamation of the President or ‘by oper 


ation OF law ccseee toca cette aes, code 399 


Under a grant of a railroad Tight of way 
through the Indian Territory, with neces- 
sary station grounds, it is a proper exercise 


- of the general authority of the Interior De- | 
- partment over the public lands to require a - 
‘plat to be filed showing the lands required 


for station purposes, although the granting 


act does not provide for the filing of such 
plat, and the approval thereof fixes the 


right of the company to neeuDy the ground ' 


included PNOTCUM eos ctsod bos eos eatedecews x: 130 
Ksolated Tract. | 


Section 2455 RB. S., as amended by the act 


of February 26, 1895, contemplates that land 


to become subject to. sale thereunder must 


_ have been subject to entry under the home- 


stead law by any qualified applicant during 


the period specified in said act..---...-..-- “214 —- 


The minimum price of, in alternate re- 


_ served sections within the limits of a rail- 
road grant is, by section 2455 KR, 


5., as 
amended by the said act of 1895, reduced 
from two dollars and fifty cents per acre to 


one dollar and twenty-five cents per! acre... 214 
EZuvrisdiction. — . 


If in’ proceedings instituted to acquire © 
title to public land an injustice is done to 
any party, and the land yetremains subject 
to the jurisdiction of the Department, itis . 
within the power of the Secretary of the 
Interior, and. it is his duty; to correct the 


While the-legal title 10 land remains in 
the United States it is competent for the 


Secretary of the Interior to review or re- 


verse a decision of his predecessor in office 


. with respect thereto, provided the Secretary - 


rendering such decision, if. still holding 
office, would be in duty bound to review 7 
and reverse his own ACUION soe ete es ca baee --. 390 


Wand Depariment. 


An. entry i is not invalid because allowed. 


by the receiver, in the absence of the regis- 
ter, where both offices are filled at such — 


time, and the register on his return ap-. 


proves the action of the receiver ........ ae 8 


The register of a local land office is not 
disqualified to act in a case by the fact that 
he was of counsel in another suit involving 


ee MOIBemG Vail Saale re Beaten eae 5 rea Me St 151. : 


-- 310 
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- INDEX, | 
Marriage. . tain the mineral classifications of the com- 
See Honestead. mission -_ re _ es . : ee ace - 295. : 


Mineral a TUER dis. 


Under thé public land laws of the United 
States, lands valuable for their mineral de- 
posits can be disposed of only under the 


APO MUTE Lawes sits eee ees cuneate) cel ks 348 


A certificate of the location of a mining © 
 elfimis not in itself evidence of the mineral 
character of the land, and therefore would | 
not be suflicient to overcome an. agri- 


' cultural return by the surveyor general:... 174 - | 


In the case of a hearing to determine fe 
mineral or non-mineral character of a tract 
of land, theretofore held by the Depart- 
ment to be principally valuable for its min- 
eral deposit, the burden of proof is with the 
agricultural claimants, and itis incumbent 
upon them to clearly overcome the ones of | 

the former decision ..-....-.2.0...00.. 000-0. 348 

The duty of determining the character of - 
land, whether mineral or non-mineral, and 
of seeing that the public lands are only dis- 


posed of as authorized by law, rests upon... 


_the Land Department, of which the Secre- 
_tary of the Interior is the head; a decision, . 
‘therefore, of the Secretary that a specific 
. tract of land is principally valuable for its 
_ mineral deposits, while undisturbed, is 
‘binding upon all the officers of the Land — 
Department,‘ and prevents disposition of 


the land in any other way than as pre- 


scribed by. the laws specifically authorizing ee 


the sale of mineral lands..... Eh a armen eed 348 


The usual non-mineral affidavit filed by 
an acricultur al claimant is not sufficient to. 
overcome a prior decision of the Depart- ° 
ment that the land involved is mineral in 
character, or to justify a re-examination of 
such question of fact theretofore fairly — 


4 tried and deliberately determined.......... 348 


Agricultural claimants of land mineral in 
character will not be heard to plead special 
consideration on the ground that their en- 
tries were allowed by order of the General © 
_ Land Office, and thatthey have settled upon 
and improved the land, where with full - . 
knowledge of a prior departmental decision | 
holding the land tobe mineral, and of rights 
asserted thereto under the mining laws, 
they procured the allowance of their en- 
tries without notice to the mineral claim- - 
ants, and thereafter entered into possession 
against the protest of said claimants ...... 349 
_ The provision in section 5, act of Febru-_ 

ary 26, 1895, that at hearings held under 
protests filed against the aeceptance of 
classifications of land, as returned by the 
commission, ‘‘the United States shall be 
represented and defended. by the United | 
States district attorney,” etc., requires said 
attorney to assist in procuring a mineral 
classification of the land wherever the facts - 
_ show that to be its true character, and to 
_ that end such officer should endeavor to sus- 





Mining Cima nnn. | 


Seo Alien. 
Revised. circular, appr oved fe une , 2, 1899. 577 
It is immaterial whether a mineral dis- 


covery is made before or after the location 


of.a claim, if it is made before the rights of 
others intervene Uivewewetussius Setoumane -. 526 
An award of the right of possession in 


adverse proceedin gs under section 2326 BR. §., 


necessarily involres a finding by the court 


that due discovery of mineral was. made by 
| the party declar ed to have the right of pos- 


session, which. may be accepted by the De- 


“partment, as against a subsequent. allega- 


tion of.noti- discovery. on the part of another 

mineral claimant...... ae TG ase Reels Naw es 526 
An objection to a mineral applieation for 

the reason that the discovery shaft and 


_|. improvements are. upon ground specifically 
-exeluded frou the published notice of appli- 
cation is not tenable, where in adverse. 

~~» judicial pr -oeeeding 3. the ground so excluded 
_ has been awarded to the applicant.-:....... 3821 


The expense of keeping a watehman and . 


~ custodian in charge of a mine that is not 
being worked, may be properly charged as 


an item of. annual expenditure ....... feces id 
Where an application for mineral patent 
embraces several locations held in common, 


and is:made.and passed to entry prior to 


July 1, 1898, proof of ¢ an expenditure of five 


“hundred dollars on the group of claims is 


sufficient, under amended rule 53 of the 


‘Mining regulations. Gera here Wwe Sed eos cid baths 524 


The end line of.a survey of a lode claim 


may be laid upon the surface of a prior loca- 


tion in order to hold land embraced within 


the. lines of ay alid location; but in case the 
' prior location is excluded the end line may 


not be placed beyond the point where the 
lode in its onward course or strike inter- 


 gects the exterior boundary of the excluded ~ 


ground aad wea ee smea temtadn sak eye dened, 322 
An application for a lode patent should 


; not embrace land lying within and beyond. 
an. intersecting patented millsite........... 120 — 


The sufficiency of a published notice of 


application for mineral patent must be 


determined by taking the notice as a whole, 


|. and if, when so takeu, the situation of the 
-applicant’s claim on the ground is desig- 


nated with substantial accuracy, the notice . 


should be held sufficient ..-.2.............. 240. 


_ The sixty days of publication reqiired 


. by section 9325 R.S., on application for min- 
eral patent, is complete when the notice has. - 


been inserted in nine suecessive issues of a 
weekly newspaper, and the full statutory 


fe period has. elapsed ; and there is no author- 


ity to permit.the filing of anadverseclain 

after the expiration of such period......... 224 
‘The law does not provide, nor does any 

regulation of the Department direct, that. 


Page. 


notice of an application fo patent on a, shall 
contain a citation to adverse claimants, or 
notice of the time within which adverse 
Claims must be filed.....-.-.00.22-2- 005 - eee 


celed mineral entry, where it appears that 
parties aro claiming adversely ther eto, the 
applicant should publish notice of his appli- 
cation for 2 period of sixty days, in the 
Same manuer as notice for: an original 
application for patent is required to be 
published 
Where the notice of an application for a 
mineral patent excepts and excludes there- 
from all conflict with a specified survey, no 
portion of the land embraced in said survey, 
as it exisled at the time when the posting 
and publication of said notice commenced, 
should be included within the entry allowed 
under said application 
Publications of notice, on application for 
patent, made or begun prior toJune 1, 1897, 
-are to be treated in accordance with the 
practice of the Departinent existing prior 
to the original decision in the case of 
Gowdy ef al. v. Kismet Gold Mining Co...- 


Ce ee) 


were ew eww eee ee we 


“ 
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. . £ Ss . 5 
On application for reinstatement of a can- - 


229 


Under the rule as announced in the case 


of Gowdy v. Kismet Gold Mining Co., 24 


L. D., 191, the failure to include in the pub- 


lished notice of application, for mineral 


patent the names of adjoining claims will 
not render such uotice insufficient, where 


the publication is made or begun prior to- 


June 1, 1897, and is substantially in accord- 
auce with the practice therotofore existing. 
An applicant for mineral patent, who has 
excluded ground embraced within a prior 
application of his own for another claim, 
- may amend his application and entry so as 
to include ground covered by the. senior 
application, on the relinquishment of his 
- claim thereto; but he will be required in 
such case to make new publication and 
posting, and otherwise comply with Te law 
and regulations 
The statutory provisions relutive to 
adverse proceedings apply only to cases 
where there are adverse: claims to the same 
unpatented ground, hence a suit instituted 
by a placer patentee against a lode claimant 
for land included in the placer patent is not 


436 


an adverse proceeding within the purview | 


of the statute, and the jndgment- rendered 
therein can not be accorded the conclusive 
effect which attaches to a judgment ren- 
dered in an adverse proceeding such as is 
contemplated by the statute 
A failure to file an adverse claim against 
an applicant fur mineral patent is a waiver 
_ of allright to the ground in conflict; and a 
‘judgment obtained in adverse proceedings 


er ee ee ey 


4] 


against the subsequent application . of | 


another is of no avail as against sucl 


waiver, or as against a judgment obtained ' 


by one who successfully adversee: the first 
applicant 


623 
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It is not material to the ri dptita. of an appli- 


‘cant under a favorable judgment obtained 


i adverse proceedings, that an adversesuit. — 


is still pending between the losing party in 
such proceedings and athird party, where a 


favorable judgment against the third party 
‘for the same ground has already been se- 


cured by the applicant .-..-.-...--... 

An applicant for lode patent bas no right 
to land embraced within the prior location 
and’ application of another, and against 
which said applicant filed noardyerse claim. 

Where it.is held in a judicial proceeding, 
though such proceeding may not be of the 


. adverse character conlemplated by the stat- 


ute, that all of the land embraced in a lode 
location is excepted from a placer patent, 


oa 


and that such excepted land, not included . 


in the lode entry, is open to exploration, and 
awards the samc to asubsequent lode claim- 


ant, as against the placer patentee, andsaid 


_ patentee acquiesces in such judgment, and 


thereafter, having due notice of proceedings 
by such lode claimant, to secure patent, 


makes no objection thereto, the patent may ~ 


go in accordance with the judicial award.. 
A. judicial award to the junior locator, 
made in adverse proceedings, of a small part 


of the ground in conflict, is none-the less: 


binding upon the parties and the Land De. 
partment because made in pursuance of a 
stipulation between the parties 


wte eee eee ane 


41. 


A judgment rendered in adverse proceed. . 


ings, wheréby part of the ground in con- 
flict is awarded to the senior locator and the 


_ remainder to the junior, is none the less 
binding upon the parties and the Depart- 


ment because it was made in pursuanceof a 
stipulation between the parties. .... 

‘Where a party has two applications pend: 
ing at the same time, each of which em- 
braces the ground in conflict with other lo- 
cators, and such ground is awarded to the 
applicant in judgments secured in adverse 
proceedings, he may, at his election, take 
the same under the senior application. eebase 

A patent is not essential to the enjoyment 
of a, held under a valid location; hence the 
failure of a mineral applicant to prosecute 
his application for patent is not in atselt an 
abandonment of hig claim............:..-.. 

The final certificate on a mineral entry 
should issue in the name of the heirs of the 
applicant, where itis known at the date of 
its issuance that the applicant died prior to 
the submission of final proof. and making 
payment.for the land....------..-.2...0- at 

Where two claiins are embraced within 


wae teem 


398 


348 


one entry, and there is no pending contest, — 


‘protest, or adverse proceeding of any kind, 


against one of saidclaims, patent may issue 
therefor, on due showing of compliance with 
law, without ‘waiting for the termination 


of pending litigation against the other . 
Cl ai scsacke tie skead eas sedis Sse aoe 


451, 
An entry pased on & location magde after 


- 
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= “lode claimant: 
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the withdraw al of the land for a reservoir 
site, under the act of October 2, 1888. con- 
fers no right; but such entry may be sus- 


pended, and if it subsequently appears that, | 


the land is not required for reservoir ne 


poses, the entry may then pass to patent. oe 
Under the mining laws at present ja 
ing in the United States, and the Dominion 


ot Canada, the provisions of section 13, act 


of May 14, 1898, according certain privileges 
"in Alaska to citizens of the Dominion, are 
inoperative ceeceee Pee ee ee ee a 
PLACER. . - * 


178 


A discovery. of mineral on each twenty | 


~ acres: of a, is not essential to a valid loca- 


526 


‘In the case of a placer entry allowed on 


a sufficient showing as to the character of 
the land, and the developmentof the claim, 
the Department should not, after the lapse 
of many years, permit the sufficiency of said 
proof to be questioned by one who‘had no 


interest in the land at the time when the 


entry WS INAdG<c53658e hk ccc eve seer esate 


‘Whether all the land embraced i in a lode 


. location within a patented, such location 


having been after the placer location but. | 


before the placer application, is excepted 


526 


from the placer patent, or only the known | 


lode ‘or veil and twenty-five feet on each 
side thereof ep era entered by the 


Occupant. . 
. See Oklahowea Hanes. 


Offering. - 


at 


A proclamation. that the 6 * public lands a! 


in a specified township will be offered for 
public sale does not include lands that were 
at such time embraced within an uncanceled 
“donation notification A tore Rear suniclees Sothewe 


‘Oklahoma Lamds. 
' See Indian Lands. 

_ Greer County lands; 

April 18, 1899, under act of March 1,1899.:. 


An “occupant” of a traet of land, as the: 


word is ordinarily used, is one who has the 
“nse and Possession ” thereof, whether he 


‘instrnotiona of 


345 | 


274 | 


resides upon it ornot, and: Congress so used 


the word in the act of January 18, 1897; it 


therefore follows that any qualified claimant. 
who, on March 16, 1896, was in the actnal use. 


_ -and possession of the laud claimed by him, is 
_ entitled to the benefits of the first section of 


said act, whether he was actually residing: 


upon: the land at et ‘late or not. otis 
County) . Seine eae orate ste 
To establish the allegation that an enery. 
man is disqualified. by the ownership in fee 
simple of one hundred and sixty acres, the 
proof must show that the entryman owned 


ee eo 


in full said quantity or more; if the owner- 


ship is of a less quantity, however much 
less that quantity may be, the owner is not 


«disqualified ......-------..--- sine ouuens : 


58 


Oboe, 








Srnceede 


Sag 


‘The fact th at: a ‘settler is not disqualitied 


as.an. entryman by the ownership of land at 7 
the date of his settlement will not relieve 
him from the operative effect of the statu. 


tory inhibition, if he subsequently becomes 


the owner in fee simple of one hundred and 
a sixty acres while his rights, as against a 


adverse claimant, are dependent upon the — 


‘|. maintenance of his status. as” a qualitied 
‘settler... a dnenateed Gomes Sweet Mneareb we ecbaneenes 


The right of one who has. abandoned all 


claim under a prior entry to make a second 


‘ entry under séction 13, act of Mareh 2, 1889, 


25 Stat., 980, is not affected by the fact that 


at the date of his settlement the prior entry © 
- had not been. canceled of record........-... 


Under the last proviso to section 3, act of. a 


March 8, 1893, opening the Kiekapoo -lands 


to settlement and entry, a person who has, 


at the date of his application under said 
_ act, attempted to, but for any éause failed — 
' to acquire title to a homestead under exist- 


ing law, or shail have made entry under the — 
commuted provision of the’ homestead law, . 


is entitled to make a homestead entry of 


said Vein iis Sees we aeadbeuerton le vaniec 
The privilege of making an additional | 
homestead entry under the act of February 
10, 1894, of Jands on the south side of the. 
Deep Fork River, as against adverse claim- . 


ants, rests upon the priority of the initia- 


_ tion of the claim to such lands, and not - 
-  wpon the priority of settlement on the ione 
north of said SUCCHIN oc eeeshsedievec ieee a 


In determining the - location of the hun- 


Cherokee Outlet, where a meandered river 


be. measured from the meander Has of said 


Where a party of intending settlers aslout 
as their starting point in the race a stream | 


| dred-foot strip opened to occupancy ‘“imme-- ” 
- diately within the onter boundaries” of the — 


_ forms a boundary thereof, the strip should 


that constitutes a boundary of the territory, . 


and, finding the bed of said stream affords a’ 
doubtful crossing place, procure its im- 
provement prior to the hour of opening, 
_ such act will not. be held to disqualify ‘a... 
ae member of said party as a settler..........° 


‘Advantage gained by pr esence within the 


is territory prior to the passa. ge of the act 
. opening it to sottlement, (loes not Msqadity - 
a settler..... a cimecsaid tats aiete te neemndia a6 
One who, during the prohibited period, is” 


within the territory i in the ordinary prose- 
add anything to his previous knowledge of 
the hour of: opening, 

No question with Saag to the regularity 


of a booth, as. affecting the qualifications of 


one holéing a certificate issued therefrom, 
will be entertained; in the absence of a ~ 
. showin & of advaueee gained aac pices 


169 


-eution of his business, but does not thereby _ 


~ the land,and is outsi de of the territory at — 
. is not eeaneanee ag. 
. asettler.....2-...-.0-- se cate bieettecceher 


303 


of departmental action in the establishment: | 


267 
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Page 
Patent. 
The certification of lands as achool fadems: 
nity where said - lands were previously set 
' apart by statute for the creation of an Indian 


-fund is wholly mnbperaliye iets ane eee 358 © 
Practice. | | 
See tutes Cited and Constr ued, page XXII. 7 
Rule 42, amended Sumiee le Socos peas eae ens 301. 
APPEAL. . 


Mailing au, to the local officers within the 
_ time allowed for taking, from their action, 
does not bring the, within the rule as to | 
_ time, if not received at the local office within — 
_- the time fixed therefor ....2.......-2.0---+- 8 
Service of a notice of, on the apuailee! s 
attorney of record will not be held insutti- 
cient on the ground that at the time of such 
service said attorney had become register of 
the local office wherein. the case originated, 
_ where it does not appear that: the appellee 
had any other: attorney at the time of such 
service, and no prejudice is claimed........ 
The rejection of an affidavit of contest by 
the local office is a final action on its part . 
~ from which, will properly lie; and the fail-: 
ure of the applicant to appeal in time Should .. - 
not operate to defeat his right to a héaring, 
_ if he is not duly notified of his right of ap-. 
peal from the adverse, action of the local - 
OMIGG wentenseseasesece Peart Ae Seeuareses 


On a motion to potas: the official report of 
the local officers, as to an oral agreement 
between the parties, made in open court, 
must control as against the statement of — 
counsel 
HEARING. | 7 

The Department will not itariie ‘with 
the action of ‘the local officers in directing a, 

in any case unless it be shown that by such | 
action they have exoncdet their ee: 
‘Notice. 

- Personal service of, in case of contest may 
be properly made upon a non-resident....... 
'. Of contest served thirty days before ‘the - 
_ day of hearing before the local office is suffi- 
cient, though an earlier date may be named 
therein for taking testimony under Rule 35 
OF PTACICC oes la te 
‘Service of, upon the atiotney in fact for 
the defendant is not sufficient, in theabsence 


50 


_. of proof that such attorney in fact was em- 


powered to receive service ou behalf of the | 
~ defendants. 2rcsse0 seks edhcnewocctuscaaes 361 
A stranger to the record will not be heard 
to allege want of, to the defendant. -....-.. 
By the circular of July 31, 1885, directing” 
the manuer in which notice of proceedings 
on a special agent’s report shall be served, 
personal service, if the claimant can be. 
reached, together with notice by registered _ 
mail, is requisite to confer jurisdiction.... 45 
_ Where a proper affidavit as the basis for — 
. service of notice by publication is furnished, © 


“12781—vot. 26- —40 





*_ and the order therefor duly made, but the 


'. under section 3, act of June 2, 


136 
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service thereunder is defective, and new 
‘notice. is required, a further showing as a 


basis for publication i is not necessary ...-.- 


' REHEARING. 
The discretion of the Commissioner of fie 


General Land Office, in the matter of order- 


ing a,. will not be interfered with by the. 
Department, in the absence of ats apy ent. 


abuse 
REVIEW. ~ . | 
A petition for, will not be senna 


ese pecans eewr eee eee eee etree ee eee ee eee 


where it is in effect an application for the | 
reinstatement of an entry that was canceled - 


under a ruling of the General Land Office 


not called in question when the case was. 


before the Department on the appeal of the ~ 


- petitioner. 
should be addressed to the pence Land 
Office: 


Ce ee ey 


Pre-emption. 


— See Homestead. 


The application in ‘sueh case — “2 


The right of, will not be recognized, where _ 


- -prior to the date of the pre-emptor’s settle- 


ment and filing the land was occupied and 
improved under .a town-site settlement 


claim, and such occupants are seeking to -_ 


make town-site entry, without affording 


- them opportunity to be heard in the asser- 


tion of their claim 


Ce 


Price of Lands. } 


See Public Lands. 
Private Claims. — | 
"Section 2, act of May 8, 1822, providing for 
the confirmation of, theretofore reported as 


" entitled to such recognition, operated to con- » an | 
firm claims so reported, without respect to— 


the limitation in the matter of acreage con- 


tained in the act of March’3, 1819; and ~ vz 


where, in the adjustment of a claim thus 


confirmed, said limitation has been-imposed, 
- additional certificates of location, equal in 
amount te such reduction, should issue 
1858. 5 224% Sel 
The phrase ‘‘ disposed of by the United 


| States,” as employed in section 8, act of 


- March 3, 1891, to define the lands excepted 


from the confirmatory provisions of said act, 


must be construed to mean a final and per- 


manent divestiture of whatever title the 


United States may have had,.or an obliga- 
tion to convey such a title 
_A homestead entry, under which title had 


Oe ee ee ee es 


; a heen earned, at the time when a decree , 


of confirmation was entered by the court, 


- under the act of March 3, 1891, is not a dis- 


position of the land embraced therein that 


- excepts the same from tlie operative effect 


of the decree ......: ‘ie Uoeeeeraeseu weecus ‘e 


Public Lands. 


Under a railroad grant which provides 


that ‘‘the sections and parts of sections 


544 


which by such grant remain to the United 


. 2455 R. S., as amended by the said act of 
1895, reduced from two. dollars and fifty 
_ cents per acre, to one dollar ane twenty-five 


'  mainand branch lines of the Southern Pacific 
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States... ‘shall not ‘be sold for less 
than double: minimum,” the sections so ré- 
" maining are identified when'the. map show- 
ing the definite loeation of the line of road 
is filed and accepted, and from such time, 


~ irrespective of any order of withdrawal or 


notice to the local office, are: subject to sale. 


- only at the double minimum price.......... 25 I 


_ ‘The act of } March 27, 1854, providin g that 
settlers on ‘‘public lands which have been - 
or may-be withdrawn from market i in con- 
sequence ot proposed railroads, and who had 
settled thereon prior to. such withdrawal, 


‘shall be entitled to pre-emption at the ordi- ©. - 


nary minimum,” refers to withdrawals that. 
- are made in anticipation ot the location of 
proposed roads, and not such as are made’ 


after the road has been definitely located... . 25 


~The minimum price of isolated tracts of 
~ land in alternate reserved sections within 
the. limits of a railroad grant is, by section — 


(ents Mor RCVG e_. 602.2282 esas sesce set eene os 
Alternaté reserved sections within. the 
. limits ot the grant along the constructed —_ 


yailroad, and also within the limits of the 
forfeited Atlantic and Pacific grant, must be 
held at. double minimum, irrespective of any 
. question as to whether the Southern. Pacific : 
can acquire title to any or all of the odd 
numbered sections within said conflictin g 
limits pettettecepeeetseneensesetentees eee ee . 


- Railroad Grant. 7 
See Miner al Lands, Right of Maus ‘Sure ey 
| GENERALLY. | 
Circular regulations issued under fies act 
of J uly 1, 1898, for the adjustment of claims 
in conflict. with: the. peo nbHeEn Pacific 
grant chnweee Ouwe cade ee weEua cakes uebe 108, 470 
All claims it in conflict with the Northern 
- Pacific grant, coming within the provisions 
of the act of July 1, 1898, which remained 
- unpatented at the date of the passage there- 
- of, should be adjusted in accordance with 
- the terms of said CY ee a een ee 
': A claim-resting upon a rejected applica- 
. tion tomake homestead entry, and not upon 
settlement, entry, or purcliase, is not within 
the provisions ot the act of July 1, 1898, or 
- the regulations thereunder 
. The enlargement of the grantto the Union . 
Pacific made by the act of July 2,:1864, is 
# operative as to lands which were a the date 
of: said act public. lands, “and were. other- °- 
wise subject to the grant on ‘definite loca- 
~ tion Mpa il setae nase, Pada 
The act of J uly 2, 1864, enlarging the grant 


ee ee 


‘of 1862 to the Union Pacifie, didnot makea 


- new grant as to. the lands included within | 
“thé ten-mile limits .....02----.ee0ee ee cee eee 
The map. and diagram, approved. by the 
Department April 14, 1894, defining the- 


124, 126 


* limits of the Tai reser Hutiou of 1855, in 
the “Bitter Root valley: above the Loo-lo-: 
-. Fork,” will be recognized and followed in 
determining the extent of said reservation _ 
ag against the subsequent grant. to the - 


Pally so5-2 cease. sete Ree Seer ee Daa Peper : 
LANDS: Ricker. e ‘ 


- oper ation of the. grant.-... Sj peaeesGa ee ce as 


| disposed of by the United States,” 
. which a pre- -emption or homestead claim 
- may.. 
_ Tine of said road is definitely : fixed,’ were ex- | 

_ cepted from said. grant; and by section 4, of 
‘the amendatory act of July 2, 1864, it was: 
- provided that said grant should not defeat ° - 
- any‘ pre- -emption, honiestead . 
lawful claim ; and it is held ‘that an ex: 
- pired. pre-emption filing. upon ‘offered’ ae 


ANDEX. 


Page 


Northern Pacific....... Rte id en Se de eh nae Ns 
Under the act of. March a 1877, oF the © 
State legislature of Minnesota, the protec. 


- tion extended thereby to: settlement claims. 
- cannot exceed one hundred and sixty acres. - 
_ toany one settler. - 


(St. Paul, aiimneopolis . 
and Manitoba.)........ Reich ewan es wauends 501 
An affidavit as to the citizenship of a ‘set- ; 


~ tler, who is claiming adversely to arailroad = | 
'. indemnity. selection, duly served on the ~ 
company, may be accepted as a satisfactory ae 


showing i in such matter, in the absence of _ 
any counter showin gon behalf of: the com- 


Lands set apart.as an Indian. iesereation. 


at: the date of the. Northern Pacifie grant, 
~ are not within: the terms of: the granting ~ 


act, and on their subsequent cession revert. 


~ to: the. public COMAIN: seh vent iecdet se ieee: 494 


An unexpired pre- -emption filing existing 


‘of record at the date of the grant and. defi- 
nite location, serves to except the land — 
covered thereby from the operations of the me 
grant to the Union Pacific ./.-....--;2----+ 94 


An unexpired pre- emption filing of ‘record - 


- atthe date of the grant to the Union Pacific 


excepts the land covered thereby apo the 


-Anuneanceled donation notitication exist- 7 
ing of record at the date of the grant of May 


4, 1870, and at the date of the definite on. 
tion thereunder, excepts the land included | 


therein from the operation of said grant... 345 
The occupancy and improvement of land 


- atthe date of the definite location of the © 


Union Pacific road. do, not constitute a pre- 


. emption. claim that has “attached ” at such’ 
- time, within. the meaning of the excepting : 


clause in the grant to said company........ 18 


* By section 3, of the act of July 1, 1862, 


making a grant to the Uniou Pacific Rwy. 7 
Co. all lands, ‘sold, reserved or otherwise 
or ‘* to 


. . have attached. at the time the 


. or other 


land is not an existing claim upon the rec: 
ords of the local office, and does not consti- 
tute a _pre- emption, or other lawful claim,’ 
within the meaning of. said excepting 
Clam BOB bdiu phe secs odes open ae ecuehe 
An expired pre-emption filing of’ record at. 


the date when a railroad grant becomes ef-. — 
_ fective is not an existing claim that serves. 


76, 123 s 
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to defeat the operation of the Bren, (Ore- The directions i in section 2, of the railroad — 
Powand- Cal) sicseu alent vackeekQaeceis ees 477 | grantof May 4, 1870, for a withdrawal on the 
INDEMNITY. . ; survey and location of the road are applica-. 


‘An indemnity selection ig not a “filing” 
or an ‘ entry,” as such ternis are ordinarily 
TSG oceania palate Swen eceesee eee be: 282 

No title to land within the indemnity lim- 
its of a railroad grant passes to the compa- 
ny until after selection, aud the approval - 
thereof by the Secretary of the Interior. ... 231 

If there is no ascertained or established 
deficiency in a railroad grant, and the in- 
demnity lands are not withdrawn, the com. 
pauy has no rights within the indemnity 
limits prior to selection, that will bar the — 


initiation of a settlement claim ...--..-..... 222, 


_" The failure of a railroad company to spec- » 
- ify a loss in support of an indemnity selec- 
tion of lands duly withdrawn in aid of the 
grant, will not defeat its right, where, prior 
to the revocation of the withdrawal, the 
grant is found largely deficient .-.....-.-.. 226 
A railroad indemnity selection, regularly 
allowed under.rulings in force at the time, 
-. should not be canceled on the ground that ™ 
a proper basis had not been assigned there- 
for, without affording the company due op- 
portunity to supply another and suflicient 
. basis :...-.....- Seiad neud makes sabe vaeeees 298 
A possessory claim to land, and improve- 
ment thereof, unaccompanied by actual res- 
idence thereon, will not defeat the right of 
the company to make ny selection 
PHGLEOT: << sac on twee heel San eel seennue ace 572 
_ An expired pre-emption filing of record is 
no bar to the selection of the lands covered. 
thereby as indemuity ......-.---.-------6-- 496 
Until the approval of a railroad indem- 
nity selection no rights are secured there- 
under that can be asserted against the gov- 
ernment; and the creation of a forest reser- 
vation ‘prior to the approval of a selection 
embraced within the limits of said reserva- 
tion, is such a disposition of the land as to- 
' defeat the selection thereof, even though 
the tract was subject thereto when selected 
by the company.. Oeeie ase ts weceeees 281, 363 
“WITHDRAWAL. me 
In the absence ot’ legislative direction for 
‘the withdrawal of indemnity lands it is 
within the authority. of the Land Depart- 


ment to revoke a withdrawal, previously 


made, of such lands..:......---.------neee 231 
Under a, that directs aawithdiawal by the 
Secretary of the Interior on the filing of a 


. map of general ronte,no rigbts attach to . 


specific tracts on the filing of said map; and 
where the order for such withdrawal.is by 

its terms not effective until received at 
the local office, and a homestead entry is 
allowed prior to such time, though after the 
filing of said map, and remaius ef record at 
date of definite location,it excepts the land 
covered thereby from the operation of the 
grant, and this is true even though.the en- 
try is not enforceable ...... pedaisler dee fats 32 


ble only to the lands within the primary lim- 


its of the grant...-.-.. Lbbcneh Siding send seeNeeg 231 
* The provisions in section 2, of the railr oad 
grant of July 25,1866, directing a withdrawal . - 
when a map of the survey of the road is. 
filed, refer only to lands within the primary | 
or granted limits......... sigsveangehene 222, 363 


Act or, JUNE 22, 1874. 
‘The act of, and the amendatory act of Au. *. 


‘gust 29, 1890, relate only to railroad lands _ 


that are settled upon and claimed under the 
preemption or homestead laws, and do not 
extend to lands occupied by Indians, not 
under said laws, but- merely in continuance 
of their ancient right of occupancy or pos- 


_ gession ...... pi ierdewetk a ale eae ees ae da wae as 134 


ACT oF Suit, 21, 1876. | 
The act.of,is remedial in character and. 
was intended to relieve settlers who, with- 


' out notice of a withdrawal of lands in aid 


of a railroad grant, made entries of lands 
so withdrawn,.but should be construed, in 
each case arising thereunder, in connection 


with the granting act, and so applied as not 
to impute to Congress an intention to defeat 


or impair vested rights, or to legislate with 
respect to lands that had “Paneed beyond 


‘ legislative control......-.-2----se.e--ee- ee 95 


Title to designated sections vests imme- 
diately upon the definite location of the 
road,and thereafter such lands are beyond 
disposition by Congress, except upon breach 
of a condition subsequent; and where, prior 
to said act, the legal title to lands has thus 
passed, such lands are not subject to dis- 
posal under said act, in the absence of a for- | 
feiture for breach of a condition subsequent. 
The word “withdrawal” employed in said . 
act must be held to refer to withdrawals of 
lands remaining subject. tv control by oon 
BTOSS. 2a cence n a neces cna c wees cnctnnatecosase 95 

By the grant tothe Northern Pacific a 
legislative withdrawal took effect 1pon the 
filing and acceptance of the map of general 
route, by which the lands thus withdrawn 


' were taken out of the public domain, as be- - 
-.tween the company and individuals, irre- 
spective of any notice to the local office. 


A homestead entry of lands so withdrawn 
is without effect as against the company, 
and while, prier to definite location, it | 
may be confirmed or validated by act ‘of 
Congress, if it is not so confirmed during 


- said period it is ineffective as against the 
- grant on definite location, and thereafter it 


is not competent for Congress to confirm 

said entry;in the absence of a breach of 

condition subsequent, and the said act of 

1876, is consequently not applicable thereto- 95 
The-confirmation, by section 1, of a pre- 

emption filing, asagainst aprior withdrawal 

on the general route of the Northern _Paci- 


Fe Page. alae 
fic, is denendene upon compliance with the 


preemption law, and the presentation. of 


“INDEX. 


proper proofs thereuf by the claimant ; and - 


_ if these conditions are not complied with 





: 25 ‘Page. 
‘An entry that on contest is canceled on . 
|.» account of the superior right of a. bona fide - 
_ settler is ‘ canceled for conflict * within the. 
meaning of the repayment act of J une 16, _ 


1 


the confirmation is not operative, and does - BRU ace Senses eaetstig ee te taeda “3 
‘not defeat the attachment of the company’s =|. Where an entry, not ** erroneously. al: . 
PSN dee vestetos mie eetiec ease eee oudaw ec 118 | — lowed,” is canceled for failure to effect rec- 

The-withdrawal on the general route of — - lamation. within. the statutory. period, the 
the main line of the Northern Pacific of — ‘entryman is not entitled to, on a showing _ 
- lands. lying within the common limits of - that he did not reclaim the land because he 
said route and the primary limits of the | believed it might be. held subject t to a rail- 
branch line,as thereafter fixed by definite road grant..:...... twine See cutee od otek 2 
location, took effect at once, on the filing and - Where a patent issues 6n ail ante 7 erro- : 
approval of the map of said route, and a neously allowed, and the patentee, under a 
pre-emption filing on lands, while so with- . suit to quiet title is ‘adjudged to hold the ~ 
. drawn is without effect, nor is it confirmed title in trust for another and required to 
_. by. section 1, if the preemptor does uot com- ‘convey the land to the successful party in 
ply with the law and submit proof thereof, ‘such proceeding, and so does, and thereafter 

~ and hence will not defeat the attachment of | applies for repay ment, the Land Depart- ~ 
rights. under the grant for the branch line ment is without jurisdiction to cancel of re-. 
on the subsequent location thereof..-.-.... 126." curd the entry so allowed, but may properly __ 

Hail road. Lands. j . — oa regard it as no longer a subsisting entry of ~~ 

 mhe confirmatory seaation sete Heh Ohe «ls: the applicant requiring cancellation ....... 183 

March 2, 1896, for the benefit of a Dona fide While there is no statutory authority by. £3 
purchaser of patented railroad lands, is not which the Secretary of the Interior may set _ 
affected by tle fact that said lands are in- _ Offa demand of the United States against 

; eluded within a timber land. reservation, the claim: of an individual for, the Depart- 

where, prior to the establishment .of said ment will not certify such a claim to the 
reservation, the lands had been patented to ‘Treasury Department with knowledge of a 
the company Prec seen eater ae eee 270 probable valid demand of the government’ | 
| - against the claimant, without an ascertain- 

- Reheari ing. . _ ment of the existence and extent of such ~ 

See Practice. 2 OL OHIATIEL a sicieisie aac oe ap eae ee Te eee eer 163. 

R elinqui ish a ents. Cra assignee of a mortgage is entitled to, | 

- . Can not be held the result of. a contest a Se uy erroneously allowed and © 
prior to its cancellation the land is mort- 
where it is made and filed without actual 
gaged and-the mortgage assigned, and after 
knowledge of said contest, and the principal: lation the mortgage-is foreclosed an qd 
charge therein is not sustained by wue eviz panics ser 8 ‘ 
| a sheriff g-deed secured ; but the assignee 
dence git bmnleted <4; s.dsuec <n ts eas cw 187° |. 
" - in such case. should relinquish all clain'to 
It is not essential to the validity of a, | the land before repay ment is allowed seen 20L 
that it shall be executed in writing on the ag 
receiver's duplicate receipt; it is sufficient: _ The act of June 16, 1880, does not author- | 
if the proof offered satisfies the localofiicers: 2 thorize the Secretary of the een to 
- that the entry is in fact ppngmenet bsdiee ‘44g.| . raw his warrant upon the Treasury for 
a double. minimum . excess erroneously 
Repay HEL@R te | charged for lands: reduced in price by sec- - 
One who submits final proof and Secures _ tion 3, act of June 15,1880; but where the. 

- patent on part.ot the land embraced in his — ‘consideration received by the government 
entry, and relinquishes the remainder, and ig in the: form of- surveyor general’s scrip, ° 
then applies for return of the money paid -. that yet remains in- the custody of the De- 
on the relinquished tract, will not be heard. partment, the error may be corrected: by 
to say that his feneny Was: “erroniéously can i return of pone. a ine amount to the 
HOWE? weaned odes seins lehists, Pacvtbeoes 17 | exeess........ sarees is eekecre eeambetads 248 

Where an n entry has een sinoticotily: al- The right ae does not exist where the 
lowed in part, or has been canceled in part aos entry is properly allowed upon the proofs. 
for conflict, the entryman may relinquish presented by -the entrymen, but is. after- 

the entry in its entirety, or retain and per- — wards canceled because it has been other- 
fect his entry as to that part lett intact. — wise ascertained that the land is not of the 
But a relinquishment ot a specific part, in character represented in the proofs ---..... 422 
such case, is equivalent to a declaration of There is no statutory authority for the . . 
an intention by the entryman to avail him- return of the excess, where lands may have. — 
self of the benefit of his entry asto ‘the re- | been improperly sold as double minimum, _ 
amainder, andif such part is subsequently except in'cases where the lands have been — . 
canceled for non-compliance with law, he is . afterwards found not to-be within the lim- a 

. not entitled to repayment therefor. apeoees 422 |: its: of a railroad grant. Pobdcestawe sieves eeu SOO 
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cor Sante is not ‘' scnmneneely allowed” 
‘within contemplation of the statute where 


the alleged defect is not of such character. 
as to necesaarily defeat confirmation of the | 
entry, and might have been’ cured on com- - 


| _ pliance with the requirements of the Gen- 


eral Land Office .........-00-0+0+-5 Pay acune se 


Reservation. | 

In determinin g whether a preferred right 
to enter lands within an abandoned military, 
is asserted within the period fixed by the 
act of August 23, 1894, time should not be 
held to run while said lands are withheld 
from entry under direction of the Gener) 
Land Office. .....--- ‘euaaae seeeatemarwaeewae 


The words ‘‘and are now fauauie upon 


any agricultural lands in said reservations” 
as used in the act of August 23, 1894, apply 


only to persons who are then actually resid- - 
ing upon said lands to the exclusion of a 


home elsewhere .-....- EwecQeskeeutaswee oes 


A settlement on an odd. numbered aon 


within the Fort Randall abandoned mili- 


tary, atter the passage of the act qf March — 


3, 1893, and an application to enter the tract, 


thus settled upon, filed prior to the expira- - 


tion of the period accorded to the State, by 
said act, within which to exercise a pre- 
ferred right of school indemnity selection, 
can not defeat the assertion of such right 
on the part of the State pele ahs delt cad res ee 


Forest LanDs. 

See Survey. 

‘The words ‘‘ entry’ and “fling” used in 
the proclamation of February 14, 1893, estab- 
lishing the Sierra forest reserve, to describe 
lands excepted from such reservation, must 
be taken iu their proper technical meaning, 
and as applicable only to record claims mate 
under the general land laws, and not includ- 
ing a railroad indemnity selection .......-. 

An applicant for the rig ht of timber land 


282 


entry within the limits of the Cascade forest ' ne 


reserve can not be heard to plead settlement 


on the land prior to the proclamation, for 


his timber land application operates as a’ 


waiver and abandonment of all right under 


his alleged settlement......26....2--2--00-- / 


The lands excepted by settlement claims | 


from the proclamation of September 28, 1893, 


establishing the Cascade Range forest re- 
Serve, were limited to those upon which a 


valid. settlement had been made, and the’ 
statutory period for filing or entry had not 


' expired at the date of the proclamation .... 


The departmental re ‘gulations to be issued | 


under the act of March 2, 1899, setting apart 


certain lands for a. national park, should - 


‘provide for the preservation from injury or 


spoliation of all timber, mineral deposits, - 


natural curiosities, or wonders within said 


park, but should declare that they do not 


prevent or interfere with the bona fide explo- 


ration, location, occupation, and purchase, . © 
according to the mineral laws of the United 











States, of the mineral lands lying within 
said parlk 
The act of October 1, 1890, setting apart 


- the forest reserve known as the ‘‘ Yosemite 


ee ee ee ee ee ee ee ee 
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National Park,” confers no authority npon - 


the Secretary of the Interior to permit the 
_use of lands embraced therein as a right of 
way for canals or ditches for any purpose. 


whatever 


ee ee ee ee ee 


The act of February 28,1899, authorizin g. 


474 


the Secretary of the Interior to lease lands, - 


adjacent to mineral springs within forest 


contemplates the leasing of land not wholly 


'. reserves, for hotel or sanitarium purposes, ..-— 


occupied by the hotel or sanitarium, when-. 


ever such action is necessary to the proper 
conduct of such hotel or sanitarium, and to 
make the beneficial properties of the springs 
available to the public ...... diliwcweavecuuun 

Permission to occupy lands within a forest 
reserve for church and school purposes, u- 


der the provisions of the act of June 4, 1897, 


asked for on behalf of a corporation, may be 


where it appears that they are settlers re- 


-. siding in the vicinity of said reserve..----- . 
Circular of May 9, 1899, with respect to. 
selections in liew of lends included in forest 


POSOTVER vec ccoiststeuneendecueaees ceed Fitracae 

The act of June 4, 1897, in providing for an 
exchange of lands. included within a forest 
reservation and ‘covered by mnpertectcd 
bona fide claims or by patent,” contains 
no provision authorizing the suspension 


- granted to the petitioners as. individuals, ~ 


89 


521 


of action thereunder until the survey and . | 
examination of the reserved lands provided . 


for in said act, and in the absence of such 


authority and in view of the evident pur- . 


pose of this legislation, the Department is 


not warranted in thus suependine the exe- . 
~ eution of said act 


Se ee ee ee ee ee) 


The act of June 4, 1897, makes no provi- 


sion for the issuance of scrip, on the relin- | 


quishment of lands inoioded s within forest 


_ WOSELVATIONG conc ev conan ce cureviesceaetecies 
The provisions made in the act of 1897, for. 


7h, 


an exchange of Jand included within forest: 
reservations, aud covered by an unperfected 
bona fide claim or by patent, are applicable = © 


_ only to forest reservations established by 


executive action under sectiun 24, act of - 


March 3, 1891, and do not'extend to reserva- 
tions, of national. 
acts Of CODPTCRS.<ee+0 2d. -5s2--55 pec ccdenn 

Before a lieu selection under the act ot 1897 
can be approved, the United States must be 
reinvested with all the right.and title to 
the tract relinquished, with which it Cue 
previously parted .....- gota te ues aa eea es 

Where an exchange of land is ; sought un- 
der the act of 1897, the relinquishment and 


- sélection can be made only by the claimant 


parks, created by special 


472 


or owner of the land within the limits of | 


the forest reservation ...---.-.2.. eeneeeenee 


~The words ‘tract covered . by a 
patent, as used in the act of 1897 ie ace 


630 — 
ea 

and include a tract to Shick the full legal 
‘title has passed out of the government and 
beyond the control of the Land Department 
by any means which is the fall legal equiva- 
lent of a patent....--+---..-.-.. oe teeeneees 284 

The act of 1897, in providing for an ex- | 
change of lands within forest reservations | 


for public lands outside of said reservations . 
does not: authorize the relinguishment of 


mineral lands as a basis. for lieu selections. 328 


Land acquired under a grant made. to a 
_ State, or railroad company, by act. of Con- 

- gress is a-proper basis for lieu. selections 
--under the act of 1897, provided that the full 

_leyal title thereto has passed out of the gov-- 
ernment, and beyond the control of the Land 
Department by a patent, or some means the 


_ full legal equivalent thereof....- otic cea 328 


The removal of timber, in pursuance of a 
lawful right, from land acquired under stat- 
utory authority, does not deprive the owner 
_ of said land or the government from receiv- 
ing the benefit incident to an exchange: of 


. Annis as provided for in. said act of 1897.... 328 


The right of relinquishment under act of 
1897 is not limited to claims initiated. or 
_ titles acquired under laws that require per- 
sonal settlemeut and residence on: the land, - — 
but includes any tract covered by any uD 
perfected hona fide claim under any of the 
general land laws (other than -the mining 


i laws), or to which the full legal. title has _ 


passed out of the government, and beyond part 
the control of the Land Department, by any. 
- deans whieb is the a Pett equivalent of 


a Patent cs Liens Gti enee ct eeuss cae ed es 328 | 


~Inan exchan ge of. iad, under: the act of 
1897, where title to the land relinquished 
‘has passed out of the government, or where 


certificate for patent thereto has issued, the 


; selection. may embrace contiguous. or non-. 

. contiguous tracts, if in the same land dis- 
trict; but ifthe land relinquished is cov-. 
ered by an unperfected claim, to which'cer-. 
tificate for patent has not issued, and the. 
law under which said claim was initiated — 
-requires that land taken thereunder must - 
be in one body, the same requirement must 


‘be olserved-i in making the lieu selection. .. 291 |. 


“Unsurvey ed as well as sury eyed land, . 
_ which.is vacant and open to settlement may 
be selected under the act of 1897 in. n exchange 


~ for forest VaT Sg oaan ood eeawea teresa eocaee 284 7 


The act of 1897 provides for the control 
and administration of all public lands set . 
apart as forest reserves by the President, © 
under section 24-act of March 8, 1891, but 
makés no grant of right of way, through . 
. these reservations, and does not give the— 

- Secretary of the Interior any new or addi- — 
_ tional authority to permit the use of a right | 
of way through them or w ithin their. bound- 
aries, and is not applicable’ to reservations 


created by special act of. Congress... een ATA 


Reservoir. . 
See Right of Way. - 


Reservoir Site. : 








“INDEX. 


A mineral entry based on a location made: 


after the: withdrawal of the land fora, under 


the act of October 2, 1888, confers no right; 


~ hut such entry may be suspended, ‘and if it 


subsequently appears that the land is not 
required for reservoir. purposes, the entry 


may then pass to patent..0...-0222.-.0c06- 172 


Under the act of March 8, 1891, the Secre- 
tary of the Interior has authority to release 
from reservation any portion of the lands | 
selected for a, under the act of October 2,. 


_ 1888,and the acts amendatory thereof, ifitis 
-- made to appear that such land is not actu- 
ae ally necessary for the purpose for which said 


reservation was MAME ..-2----- += s eee ---. 194 


Residence.. i eS: 


Priority of settlement avill not avail an 
applicant as against adverse claimants if he 


fails. to maintain a bona fide, on the land ... 169 


One who alleges priority of settlement, as 


ole against an adverse applicant for the right — 
of entry, must comply with the law in the — 

matter. of. settlement and maintenance of, 

- during the pendency of such lene -. 266 


During the pendency ofa contest, . 


- Which each party alleges priority of sale 


- 


ment, both. are bound to comply. with the 2 3 


law and maintain, upon the land.....--+-.. 480 


_-. homesteader who makes entry subject. 
to a prior adverse soldier’ s declaratory state: 


ment of record, is not excused, on account - 


of the existing adverse claim under the 

soldier’ 8 filing, from establishing, within — 

six months from date ofentry....-.-.-:---. 337 
A charge of abandonment is not made out 


. where it appears that the entry man in fact 


established, in good faith on the land, and 
that his absences thereafter were temporary — 


in character, and necessary for his support 
and the maintenance of the claim.--....... 485, 


“The continuity of, is not affected by tem- ~ 


- porary absences: resulting from illness, 


and the necessity” of earning. money for 


. maintenance of the claim, and personal sup- - 
“DUM avackas tans Uenaauing nas soca Severs avec P08 


Right of Way. : 


Regulations of April-18, 1899, concerning, 


over Indian lands for railway, telegraph — 


and telephone BAGS under act of i March 2, . 


i (1 one oe oer REC ne Ale eee neat 457 


The words For the right of way of rail. 
roads,” as used in section 2288 of the Re- 
vised Statutes, are not limited to the width 
of the railroad track, but include such space 
as is necessary for side track, stock yards, — 
or other purpose incident to the proper . 
business’ ‘of a railroad as a common.carrier. 561 _ of 

The Northern Pacific railroad company | 


“by section 2, act of July 2, 1864, holds its 


right of way under a qualified fee, which, 


go long as the qualification annexed is not 


at. an end, conters upon the company the 


exclusive right of possession; asettlement, — 
_ therefore, upon.said right of way is not a 


Page. he 


INDEX. 


: Page. 
settlement upon oe public land, and. confers 
no right or claim to adjoining public land.. 412 
’ The articles of incorporation and proofs 
of organization are required by the act of 
1875 to be filed with the Secretary of the 
- Interior, and where the same.are foundsuf- | 
ficient-to identify the company'as a bene- - 
- ficiary of the grant, and are accepted by 
the Secretary; the right acquired by said 
acceptance will relate back tothe time when _ 
said articles and proofs were presented, so . 
as to protect the company in any subse- | 
quent use of timber and material necessary 
for the construction of the road...-:.----- *, 489 
_ If timber necessary for the construction — 
‘of, the road ‘can not’ be found laterally adja- 
cent to and within the termini of the pro- 
-posed road, it is permissible to go beyond 
said termini to secure such material.....--. 489 
In determining whether timber is taken 
from lands adjacent to the line of the pro- 
posed road, the nature of the country to be 
traversed by said road, and the most availa- 
-ble means of haaiavar se may he con- 


sidered........ hb, cubicks pa oecacade seer esoute 439 | 


As betwee the United States, and a rail-_ 
road company claiming the benetit of the 
_actof March 3, 1875, the company is extitled © 
‘to take from the public lands adjacent to 
the line of its proposed road‘timber and — 
material necessary for the construction’ 
thereof, on the filing of its articles of in- 
corporation and due proofs. of or ganization, _ 
as provided in section 1, of said act ..-..... 439 
Under a grant of a railroad right of way | 
through the Indian Ter ritury, with neces- 
sary station grounds, it is a proper exercise 
of. the general authority of the Interior 
‘Department to require a plat to be filed 
* showing the lands required for station pur- 
poses, although the granting act does not 
provide for the filing of such plat,.and the 
* approval thereof fixes the right of the com- 
pany to occupy the ground included therein. 130 


~ Canas, DrrcHEs and RESERVOIRS. 
' See Reservation, under Forest Lands. 


Circular of July 8, 1898, with respect to 
reservoirs for watering perstach amended 


PUNE 23, 1899 vo sseecise chon acecwcces'cencwe'e 552 


The right of an applicant for a reservoir 
site under the act of March 3, 1891, will not 
be defeated by au intervening adverse 
entry, if at the date when the map showing 
the location of said reservoir site is filed — 
the. lands.included therein were subject to 
such appropriation..........----.-..-----+-: 402 

‘The grant made by the act of March 3, 

- 1891, for canals, ditches and.reservoirs over ~ 
public lands and reservations of the United 
States was limited, by the terms of said act, 
‘to companies formed for. purposes of irriga- 
tion, and while section 2, of the act of May 
11,1898, amendatory of the act of 1891, per- 
nits the use of rights of way, granted under 
-said act of 1891, for other purposes, it does 
not enlarge the class of grantees; hence, 
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Page. 
under these acts, the Secretary of the Inte- 
rior has no authority to grant the right to 
establish a reservoir, or construct a ditch 
for mining or domestic purposes, within the 
limits of Yosemite Park, or any forest. re- 


gerve in California siuiee fe ceeeeeccqeceemeense 474 | 


‘Ripari am Ri ghts. 


‘The control and right to dispose of public - 


lands lying under a navigable stream, that — 


forms the boundary of a State, and within 
the limits thereof, passes from the govern- 


ment of the State on its admission to the - 


Union, andif a sudden change occurs there- — 


a after in the course of such stream, the relic- 
tion lying within said State is not the prop: 


erty of the United States..........-...-..-- 124 
Purchasers or grantees of meandered sub- 
divisions, bordering upon a body of. water, 


take title thereto with all of the incidents of 


ownership, among which is that of aright — 
to relictions. This right pertains to the 
ownership of lands bounded by a water 


line, without referetice to the character of 


the land, and hence exists in the case of title 
acquired under the swamp act .-..--..-...- 444° 


Schoo! Lands. 


A settlement under the donation: law 
prior to survey does not except tlie. land - 
covered thereby from tbe operation of the | 
erant of, where after survey the settler 


_abandons his claim without asserting any 
_ right thereto before the Land Department.. 368 


- Onthe approval of a survey made after the: - 
admission of the Staie of Nebraska to the 
Union the title to the school sections vested 


. in the State,and the subsequent resurvey . 


of Grant and Hooker counties, authorized 
by act of August 9, 1894, did not defeat 
such title, though by said resurvey the 


@esignation of such sections by number 


may have been changed........ ob aadsiee< 264 . 
Regulations of March.11,; 1899, with re- 


spect to indemnity selections for lands em- 


braced within forest reservations .......-- . 195 
. Where a forest reservation includes with- 
in its limits a school section, surveyed prior 
to the establishment of the reservation, the 
State under the authority of the ‘first pro- 
viso to section 2275 R.8.,as amended by the 
act of February 28, 1891, may be allowed to 
Waive its tight to such section and select 

other land in lieu thereof. ..-.-.---..-.-..-. 57 
The act of March 3, 1849. reserving lands 


in the Territory of Minnesota for school 
" purposes, was not irrevocable hy Congress. 874 — 


Under the compact effected by the modi- 


- fied proposal of March 3, 1857, and its ac- 


ceptance, the status of said sections at the 
time of survey. was made the criterion in 
determining whether the State became en- _ 
titled to the specific sections, or to other . 
equivalent lands as indemnity.. (Minn.)... 374 . 
The proposal made by the United States 
in the act of February 26, 1857, to grant to _ 
the State of Minnesota, when admitted into 


632. 


page 


the union: saninne sixteen and thirty-six - 


for school purposes, was modified by the 


joint resolution of March 3,1857, and it was 


the proposal, as so modified, that was. ac- 


‘cepted in the State constitution. adopted. 


October 13, 1857 

The lands known. as the * Red Lake res- 
ervation in Minnesota, wereunsurveyed at 
the passage of the act of January 14, 1889, 
and by the terms of said act, and the agree- 
ment with the Indians thereunder, were set 
apart to be used in raising a fund for. the 
benefit of the Indians, and: by such appro- 
priation were ‘‘reserved for puhlic uses,” 
within the meaning.of the joint resolution 
of March 3,1857, prior to survey; sections 


ee ee ee oY 


‘sixteen and thirty-six in said reservation, - 
therefore, did not pass to the State under — | 


the school grant, but other equivalent un- | 


appropriated lands may be aclected 1 in lieu: , 


thereof...-...---- BS ati a eee Saas, 


The directions contained in the act of 


‘March 2, 1889, restoring lands in the Great. 
Sioux reservation to the public domain, — 
‘that said lands. should ‘be subject to dispo- - 
sal only to actual settlers,on the payment — 


of. a fixed price therefor, and that. the 
moneys accruing trom such disposal should 


form a part of. the permanent Indian fund, 


constituted an appropriation of said lands 


_ for the specific: purpose of creating an Tn-. 


- dian fund, and au inhibition upon their dis- . + 


_ posal in any other manner: Said lands are 


therefore not. subj ect to selection as school... 
indemnity for losses within said reservation, — 
and the certification of lands thus selected : 
is ineffective, and the State takes no title 


PHOTON see fosheresawetsochsetrocasese iden es 


Where the State has sold a tract: ag ‘in-. 
-. demnity. land, and it ‘subsequently appears 
that the record discloses no selection. there-. — 
~ of, it may he permitted to select such tract,. 
on due assignment of basis, where such. 


action is necessary for the protection of its 
venddee, and i is in pursuance ‘of its. original 


intention..--.. Bee wee cee eee seeeneenees | 
In determining the amount of school in-. 


demnity land te which a State is entitled | 


on account, of a fractional township, the en- 


tire quantity of land’ in said township is — 


the basis of adjustment, irrespective of the 
fact that a part of said township may be 
embraced within an Indian reservation.... 
Scrip. . 


‘See Private claim. 


Settlement. 


Questions as to priority of right, or rade 


366 


justment. of rights, acquired by, prior to . 


| survey, can only arise where the settlement 


is made prior to the survey in the field .... 
Conflicting rights of, acqnired after sur- 


412°) 


~ vey in the field and before the filing of the — 


plat, must be determined by actual priority - 
of settlement and the out faith of the par- 
ties: 


Pe ee 


In ihe absence of special statutory author- 


" Page. 


ity therefor, the public lands can only be: - 


a given legal sub-division extends to the. 


“whole of that sub-uivigion-......s-..le--e5 


A notice of a possessory claim, given 
prior to: survey in the field, will not estop 
the settler from afterwards making his 
entry conform to-the legal subdivisions, in 
such manner as to include the land actually 


settled upon by him, as against settlers 
_ whose rights are acquired after such sur- 


vey 
One who. goes upon land covered ty an 


ee ee 


existing entry, with intent. to acquire the 
- game as a homestead, and purchases the 

| oe relinquishment of-said entry, together with - 
- the improvements and household effects of. 
| the entryman, atid thereupon assumes pos-.. 
session of the premises, initiates a right | 


superior to the claim uf another who, with 


full knowledge of said facts, subsequently, 
and prior to the filing of the relingoishmnent, 


settles on said land 
‘One who. ges: upon ‘land covered by’ the 


ase es Bee ee ew eee wet ee 


* disposed of according to the legal subdivi- 
~ ‘gions. of the public survey; and it follows 
: from such rule that the right obtained by 

settlement under the homestead law upon 


entry of another under an agreement with 


_ the prior entryman that the entry shall be. 


relinquished for his benefit, acquires NO. 
right of, as against the intervening entry of © 


. a third par ty, made on thé relinquishment . 
of the prior entry, if he has taken no action — 


toward oles the cancellation of said 


- ° One who is living on. iand as the. tenant: — 
of an entryman acquires ne right of, on the. 7 
~ relinquishment of the entry; by remaining | - 


on the land, that he can set np as against: 
the intervening entry of a third -party, 


ae where such occupancy is in effect a contin- 
uance of his previous relation to the land. . 


- As between two applicants for the, right. 


of entry where the question of priority. de- 
pends npou the time of, on the part of one, 
as against the time of application. by the 
- other, the settler will be given the preced- 


ence, if it can not be satisfactorily deter- 
mined. that. the adverse’ application. was 
regularly tendered prior to the act of settle- 
ment shown, and entitled to consideration 
Ab SUCH PMG iis ove ieee Uew aad sock ecu ee ecu 
The case of Connors v. Mohr, 18. L. D., 


895° 


380, cited and followed in the matter of the 


priority of, as against an entry made by one 
who was in waiting at the local office prior 


On the Northern Pacific right of way is 


not. a settlement on public land, and hence 
> confers no right yeaee ae settlement laws. 


- HOMESTEAD.» 


to such settlement, but was prevented from _ 
es making entry by the number of prior appli- 
-eants then in attendance at said office...... 


412° 


In the. case of a claim of, that includes a 


pa yered and musaryeyed lands, the right 


INDEX. 
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: of the settler to rake entry of the sur veyed 
‘land is only protected for the period of three 


' months from settlement as against interven- _ 


_ ing adverse claims -...:.--.-..-+-..- 


The failure of asettlertomake homestead | 


entry within the statutory period after, can 
‘not be excused on the ground of poverty, in 
the presence of an intervening adverse en- 
_ try tuadein. good faith alter the right of such 
settler has a aa by. [imitation of the 

— StAbULO ~..-- see eee eee ee eee eee tees 
. Itis not necessary for. the peolesuion: of 2 a 
settlement claim, on. land included within 


86 


the’ prior pending application of another, - 


that the settler should assert his scttlement 


right by an application to enter while the 


land occupies such status .........------+-- 
The right of one who is residing on a tract 


of land embraced within a railroad indem- 


nity selection at the date of the cancellation 


thereof, and thereafter applies within three - 


months of such cancellation to make entry, 
is superior to any adverse claim made after 
said cancellation pice Saiieesnemnesdateenas cae 


Special: Agent. 


See Practice, under Notice. 


‘States and Territo ries, 
The control and right to dispose of public 


431 


lands lying under a navigable stream, that 


forms the boundary of a “State, and within 
the limits thereof, passes from the govern- 
ment to the State on its admission to the 


Union, and if a sudden change occurs there- * 


’ after in the course of such stream, the relic- 
tion lying within said State is not the prop- 
erty of the United States ..-....---....---- | 


Statutes. 

See Acts of Congress, and “Revised Statutes 
cited and constr wed, pages XIX and XXI. 

The word occupant” construed to mean. 
one entitled to ‘use and poseessiey 


Survey. 
The surveyor general’s ated, ag to the 


quantity of land in a legal sub-division, is 
' only considered conclusive for the purpose 


of the disposition thereof as public land: .. 
In the survey of land bordering upon a 
body of water the meander line is not run 


187 


as a boundary, but for the purpose of ascer- | 


taining the quantity of land in the subdivi- 


sions rendered fractional by reason of their - 


bordering upon the water.......----..----- 


_ Inthe, of a ‘small holding” claim that has 


a boundary line in common with an adjacent 


claim, for which mileage has been charged 
and allowed, the surveyor is only entitled to 

compensation for such common houndary 

line when it is actnally rnn the second time, 

and sneh action appears from the record to 

have been necessary .-....--.2:eeeneeeeeeee 

The fact that a deputy surveyor fails to 


obtain special authority for making a resur- 


91 
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yey i is no reason for the disallowance of his 


account, if, upon-examination, it is:found - 
that such resurvey was actually necessary. . 


and would have been authorized if appt . 
_tion had been made therefor.-.-.-.-+..----- 


The provisions in the appropriation act 


of March 3, 1899, requiring public land sur- 


veys thereafter made, whether within or 


without reservations, to be under the direc- 


tion and supervision of the Commissioner * 


of the General Land Office, do not preclude . 


the completion, by the Geological Survey, 
of the sub-divisional survey of a township, 


within a forest reserve, begun under author-..- 


ity of the act of June Pith |: eee ear eee 


Where the Northern Pacific railroad has 
been constructed across unsurveyed land, 


after made and approved, in which the lines 


and a survey of the public lands’ is sicko! 


of survey are extended acr oss the railroad 


right of way, as though it were a mere ease- 


ment, such survey will not be set aside and 


a resurvey made for the purpose of closing © 


the lines of survey upon said right of way; 


it appearing that many tracts adjoining said 
right. of way have been disposed of under 
the existing survey, that neither the inter- 
est of the United States, nor of the company, 


require such action, and that there is no 


difficulty in identifying the portion of each 


sub-division that remains subject to settle- 


ment and disposition as public land........ 


Ss wimp Land. 


412 


The State has no. right under its grant of, © | 


to double minimum reserved sections within 
the limits of a prior railroad grant.--..-.... 

The actual status of land at the date of the 
swamp grant determines the right of the 


‘State thereto, and such right is not affected 


by the erroneous designation of a tract as a 
“lake” in the approved SUI'VCY ---.--.+--- s 
- Under the grant of, it is the duty of the 


| Secretary of the Interior to determine what 


are “‘awatp and overflowed lands made un- 


fit thereby for cultivation,” and therefore 


subject to the grant. Until the legal title 


the Interior may properly revoke his. ap- 


proval of swamp land selections. .--...-... 


Under the grant of, tho legal title passes 


_passes to the State, by the issuance of pat--. 
ent, the authority of the Land Department 
to inquire into the validity of a claim under™ 
said grant does not terminate; and in the 
- exercise of such authority the Socretary of 


only on delivery of the patent, and until _ 
such title passes from the government, in- | 
quiry as to all equitable rights involved in | 


the’ adjustment of said. grant comes within 


_ the cognizance of the Land Department -.. 


The State is estopped from asserting a 
claim to lands under the swamp grant, 
where a certification thereof, under another 


grant to the State, was accepted, and has. 
stood intact for many years, and the State 


558 


has cisposed of the lands thereunder, on the — 
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faith of which ethene have acquired rights or ae Townsite. 7 | es | 


therein ....... Ate MON Gag agar etew cise staees 


A cash entry -of land claimed under the. : 


_ swamp grant, made after the passage of the 


act of March 2, 1855, and prior to the act of 
March 3, 1857, should be passed to patent. ‘ 
under the terms of said acts, as against ap- 


_ proved, but unpatented, swamp land selec- 


tion, the. State not having, within ninety 
-days after the passage of the former act, re- 


ported any. sale or disposition of said tract. 


Timber aud Stone. Act. 


559 


A. purchaser erroneously allowed to buy - 
‘offered ” timber land takes nothing there- | 


by; and if he cuts timber from such land i is 


“liable i in damages to the United States in a 
civil action, to the same extent as though 


the trespass had: been committed upon any 


other. part of the public Pomatnssrs oeseee 


“Timber. Cutting: ee 
e, See Right of Way, 7% imber and, Stone Act. 


: Timber C witure. F 


163 | - 


AN. entrymani is entitled te credit for trees: 


planted and cultivated. by a former entry- 
lan to whose possessory right be has suc-_ 


_ceeded vee ten cede en en eter seen ee ee nen eeereene 


See Homestead. 


The inclusion of a part of an Tadien res: 


er vation, established by” treaty, within. the 


corporate limits ofa city, under authority 
of a territorial statute, is beyond the legis-. 
a lative power of the’ a ae and without 


- Where an application is made under sec. 
tion 22, act of May 2, 1890, on behalf of an 
incorporated town, for the money paid on. . 


a commuted townsite entry, the evidence of 


the incorporation of the town. and its mu-. © 
nicipal organization, may. be accepted, eh ue 
the fact ot incorporation is shown by a cer- . 
tified copy of the order made by the county 
board of commissioners, and it appears that — 
the officers | elected did effect an. organiza- . 
tion, though certain dir ectory provisions 
in the statute, under which the town was | 
_ incorporated, were not complied with in the 
_. Inanner DE Sonik eaniGee ewer cate as 


“Warrant. » -_ 


The Commissioner of aie. General Land 


. .Office may properly determine, in advance —_ 
of location, whether the assignment of a 
bounty land,. has been nade according to 


the Preece ibed forma and rogiinsions pideiay 


